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BEFORE THE HARYANA REAL ESTATE REGULATORY
AUTHORITY, GURUGRAM

Complaint no. : 7000f2021
Date of filing complaint: 09.02.2021
First date of hearing : 07.04.2021
Date of decision :  05.04.2022

Meenakshi Kumar
R/o: Tower 3, 603, Fresco Nawana Country,
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APPEARANCE: \' o\ | = | /.0/
Ms. Ritu Kapoor . G | jdwheatefur the complainant

Mr. Dhruv Dutt Sharnia, ‘1 r gdwr:al’e for the respondent

o -

S Ty A
The present cumlﬁéiit h;ghgeﬁﬁigdblﬁ i’he Eﬁﬁ;p]ainant!al!ottee
under section 31 of the Real Estate (Regulation and Development)
Act, 2016 (in short, the"ﬁ;ct] read with rule 28 of the Haryana Real
Estate (Regulation and Development) Rules, 2017 (in short, the
Rules) for violation of section 11(4)(a) of the Act wherein it is inter
alia prescribed that the promoter shall be responsible for all
obligations, responsibilities and functions to the allottee as per the

agreement for sale executed inter-se them.
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HARERA
2. GURUGRAM

A. Project and unit related details

Complaint no. 700 of 2021

2. The particulars of the project, the details of sale consideration, the

amount paid by the complainant, date of proposed handing over

the possession, delay period, if any, have been detailed in the

following tabular form:

S. No.| Heads Information
L. |Name and location of the | “Vatika INXT City Centre”,
project 5 _i;_}.-:g Sector 82, Gurgaon, Haryana
S n T
2. | Nature of the project & - | Commercial complex
3. | Area of the project - ; |
4. | DTCP License ,-*' I N X,
A 2
valid upto it L
5. |RERA regist-’eﬂ'{df not |
registered | !
6. | Date ofexe of bi
buyer's agree
y & Unit no. \! o
\‘?
8. | Unit measuring *. "0 5 '-“E- v
9. | New unit no. %'?"‘:*-n—-#"zf_ 2“ floor, block D (page 49
i B " .
10. | Total mnsiﬁq‘ a9 ,00, :f.'g /-
: dated 23.07.2019
"'”\E DT I* i ¢ &Pﬂ{pag&*&&nf
FAW ) B N a W
11. | Total amount pa:d by the Rs 40,43,375/-
complainant As per SOA dated 23.07.2019
(Annexure P7 /page 48 of
complaint)
12. | Due date of delivery of 19.04.2015
possession *Note: Possession clause is not
given in file. So, taken from
another file of same project
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® GURUGRAM Complaint no. 700 of 2021

13. | Provision regarding assured | Clause 12: Assured return and
return leasing arrangement

Since the buyer has paid the full
basic sale consideration for the
said commercial unit upon signing
of this agreement and has also
requested for putting the same on
lease in combination with other
adjoining units/spaces of other
owners after the said building is
ready for occupation and use, the
| developer has agreed to pay Rs.
| 65/- per sq.ft. super area of the
G -‘w sqf;f commercial unit per month by

9 N hereby gives full
= q-u’ﬁ.tha md powers to the

- Bevea‘op‘%r put the said
: reial-unit in combination
ith ath r ining commercial
r owners, on lease, for
' If of the buyer, as and
hen ' the = said building/said
mmercial unit is ready and fit
jz(bezuﬁaﬁan The buyer, as and
‘When the said building/said
commercm.‘ unit is ready and fit

n. The buyer has

%uﬁd tood the general
inva.'ued in giving any

G U P U G ;@ on lease to third parties
\ as undertaken to bear the

said risks exclusively without any
liability whatsoever on the part of
the developer of the confirming
party. It is further agreed that:

(i) The developer will pay to the
buyer Rs. 65/- per sq.ft. super area
of the said commercial unit as
committed return for upto three
years from the date of completion
of construction of the said building
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or till the said commercial unit is
put on lease, whichever is earlier.
After the said commercial unit is
put on lease in the above manner,
then payment of the aforesaid
committed return will come to an
end and the buyer will start
receiving lease rental in respect of
the said commercial unit in
accordance with the lease
document as may be executed and
| as described hereinafter.
,r“::_f:: -';-"::rli[ f".}"'"“ R

...........................

/s vidually or in combination
V 4 - 1er adjoining units) at a
[ e rental of Rs. 65/-

rarea per month for
(‘qf whatever period).

chieved in respect of
n of the lease is less

 buyer a onetime compensation
ca.’cu!ared at the rate of @Rs.

_ renta! r . 65/~ per sqft
ks ”:)l J(— f r month.  This
di " v —‘EJ vtma sh\w(ifhnatappﬂrm case of

second and subsequent
leases/lease terms of the said
commercial unit.

(vi) However, if the lease rental in
respect of the aforesaid first term
of the lease exceeds the aforesaid
minimum lease rental of Rs. 65/-
per sq.ft. super area, then, the
buyer shall pay to the developer
additional basic sale consideration
calculated at Rs. 60/- per sq.ft
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super area of the said commercial
unit for every one rupee increase
in the lease rental over and above
the said minimum lease rental of
Rs. 65/- per sq.ft. super area per
month. This provision is confined
only to the first term of the lease
and shall not be applicable in case
of second and subsequent
leases/lease terms of the said
commercial unit.

14. &? esslonto. |-
the complai .

15. | Occupation certificate | Notobtained
— 8818 —— -
16. | Delay in handing oy ﬁyeq'a" 11 month
of decision ie., 05,042 i iy h;,
Facts of the cumph\lgt' BEEB ST
B SN o V4
The complainant initiated the-booking process on 14.02.2012, by

presenting a cheque tika Lin of sum of Rs. 5,00,000/.
Thereafter, on M two mo & nt of sum of Rs.
27,00,000/- and Rs: 8,00,425/- respectively were made to M/s
Vatika Limited, t%‘fﬁ‘iﬁl‘i}%j}‘ln‘eﬁt\reﬂhi'i*e'mént" of the agreed total
consideration of the unit and applicable taxes. After the payment
made by the complainant builder buyer's agreement, through
authorized representative Mr. Gautam Bhalla and Meenakshi
Kumar on 19.04.2012, in which unit no. tower A 339. In the BBA
unit no. tower A-339, third floor measuring 500 sq.ft. in "India Next

City Centre” the commercial project of the company situated in
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Sector 83, NH-8, @Rs. 7,800/- per sq.ft. of the entire super area i.e.,
rupees 39,00,000/- and service tax of rupees 1,00,425/- for the
“office space” with the assured return plan @Rs. 65/- (clause 12
sub clause (i) page no. 15 per sq.ft. i.e,, 32,500 /- per month of super
area of the premises was decided in Gurgaon on total price of
rupees 40,00,425/-.

It is pertinent to mention here that the unit no. tower A 339 was
allotted in the allotment letteragg in the BBA, it was unilaterally
changed to unit no. D/2/214: }é’ihm%t informing the complainant.
This change was shuclgnﬁg(far the mm_glamant as she had booked
unit no. tower A339 aﬁe; malﬂhg hePchm based on the layout

plan showed to hg‘r at l:ﬁe time ufﬁdakmg : :'_,-. \

The complainant has-subrp‘.[tted ;hal; TRS o{ sum of Rs, 40,950/-
was adjusted from the Hssured rétuttn amqunt bj,r the respondent

including taxes by 29.12.3016 to the J:espundent The respnndent
has paid an amount of assured return of Rs. 29,250/~ per month
after deducting TﬁS‘@Iﬁ%tiq Sb %Qﬁﬁt};ﬁaﬂer the payment
was stopped by -the respondent. An, email was sent by the
complainant regarding- assured hréfilf‘ltr" of unit no. COM-012-
TOWER-D-2-214 in reply on 30t November 2018 the respondents
promised to clear all the dues ky June 2019 which is not received
till date. She continuously requested for updated in 2018 and 2019
regarding assured return but received no response. The intention
of the respondent and their officers and directors was malafide

right from the beginning and has been aimed to cheat her.

Page 6 of 28



HARERA

2, GURUGRAM Complaint no. 700 of 2021

The respondent is liable for acts and omissions and have
misappropriated the said amount paid by the complainant and

therefore, are liable to be prosecuted under the provisions of law.
Relief sought by the complainant:
The complainant has sought following relief(s):

i.  Direct the respondent to clear all dues of assured return with

interest.

q.'l- !

On the date of hearing, the authgrftyexp!amed to the respondents/
promoters about the cuntrayen nns as alleged to have been
committed in relang,n te f{gﬁﬁﬂ‘iﬂ}f%} of the act to plead guilty

L1

or not to plead gui!ty e

Reply by the respom'lents

The respondents‘i_ﬁ;fa:i_(g___ pﬁ:;i}teé‘.__tedﬁ;’ thg' cﬁmpia@t on the following

grounds. Vel | 1§ Jo
That the complaint ﬂled b}r t:he smmplamant before the Id.
authority, besides. bemg mlscnm:ewed and erroneous, is
untenable in the eﬁes_ dﬁlaﬁrgﬂ'h:e complainant has misdirected
herself in filing the above captioned complaint before this Id.
authority as the ﬁflié‘fbéiﬁg"iﬂ'a.fﬁléd by her, besides being illegal,
misconceived and erroneous, cannot be said to even fall within
the realm of jurisdiction of this Id. authority. It would be
pertinent to make reference to some of the provisions of the Act,
2016 and Rules, 2017, made by the Government of Haryana in
exercise of powers conferred by sub-section 1 read with sub-
section 2 of section 84 of 2016 Act. Section 31 of 2016 Act
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provides for filing of complaints with this Id. authority or the
adjudicating officer. Sub-section (1) thereof provides that any
aggrieved person may file a complaint with the authority or the
adjudicating officer, as the case may be, for any violation or
contravention of the provisions of 2016 Act or the rules and
regulations made there under against any promoter, allottee or
real estate agent, as the case may be. Sub-section (2) provides
that the form, manner and fw fnf filing complaint under sub-
section (1) shall be such a# “jﬁ!é*prescnbed Rule 28 of 2017
Haryana Rules provides™ fon fll;nﬁ‘ of complaint with this Id.
authority, in reference?tu&et‘:‘dﬂh 3qu 2015 Act. Sub-clause (1)
inter alia, provides’ that "&hy aggriev'ed“ person may file a

complaint with meauthnnty fur qny violation of the provisions
of 2016 Act ﬂrﬂthﬂa mles?anﬂ r ul,atmﬁ& ﬁlad&thereunder save
as those provided to d!mitediby *ﬁé Adjudicating Officer, in
Form ‘CRA". Slgmﬂcah;;gwéfgmneﬂ“fq the “authority”, which is
this Id. authority in tﬂ&p,tesﬁfn’t QSE‘ ‘and to the "adjudicating
officer”, is separate an@disﬁmmiga?aﬁﬁg officer” has been
defined under section ."?(éﬂ:’i‘n ‘méan the adjudicating officer
appointed under sﬁbi-@&gﬁg? (1) of section 71, whereas the
“authority” has been {:ieﬁﬁed under sekr.'ltinn.ZiiJ to mean the Real
Estate Regulatory Authority, established under sub-section (1)

of section 20.

Apparently, under section 71, the adjudicating officer is
appointed by the authority in consultation with the appropriate

government for the purpose of adjudging compensation under
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sections 12, 14, 18 and 19 of the 2016 Act and for holding an
enquiry in the prescribed manner. A reference may also be made
to section 72, which provides for factors to be taken into account
by the adjudicating officer while adjudging the quantum of
compensation and interest, as the case may be, under section 71
of 2016 Act. The domain of the adjudicating officer cannot be
said to be restricted to adjudging only compensation in the
matters which are cuveretf nﬁa‘r sectmns 12, 14, 18 and 19 of
the 2016 Act. The mquiry, ’:_: 5 eﬁa}ds the compliance with the
provisions of sections 12, : '- f{ﬁ?ﬁd 19, is to be made by the
adjudicating uﬂicefﬁi‘ﬁisﬁtﬁf' T _ﬁu;_:l support from reading
of section ?1(3}?-wl-ﬁ_eh mre’f*ﬁi!’f&}:ﬁpfuviﬁé's that the adjudicating
officer, while holding inquiry, shall have power to summon and

enforce the aﬂéﬁﬂﬁnc&.df any ﬁfrs_bn and if Q’n such inquiry he is
satisfied that the person had failed to comply with the provisions
of any of the sections speuﬁe,d in sub-section (1) he may direct
to pay such compensation or i Tﬁfetéaf as the case may be, as he
thinks fit in a@u@aﬁ;ﬁﬂﬁﬂsim of any of those
J #1 S 9

sections. Suffice it is" at the'sections specified in
sub-section (1) of section 71 are sections 12, 14,18 and 19.

Apparently, in the present case, the complainant is seeking relief
which, from reading of the provisions of the 2016 Act and 2017
Rules, especially those mentioned hereinabove, would be liable
for adjudication, if at all, by the adjudicating officer and not this
Id. authority. Thus, on this ground alone the complaint is liable

to be rejected.
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That further, without prejudice to the aforementioned, even if it
was to be assumed though not admitting that the filing of the
complaint is not without jurisdiction, even then the claim as
raised cannot be said to be maintainable and is liable to be

rejected for the reasons as ensuing.

That from perusal of the provisions of 2016 Act and the 2017
Haryana Rules and conjoint re&dmg of the same, it is evident that
s been referred to under the
provisions of 2016 Actﬁ,eﬁ:gb@ﬁl? Haryana Rules, is the
‘agreement for sal&’“‘ g&a pl}&tﬂhed in" annexure ‘A’ of 2017
Haryana Rules. Appargntl}' in t&:‘mt ufgegﬂan 4(1), a promoter

the ‘agreement for sale” that ha:

s required to fileanapplication to the ‘authority’ for registration
of the real estate projectin such form, manner, within such time
and accompanied by such fee as may be prescnhed The term
‘prescribed’ has beendefined undersection 2(z)(i) to mean
prescribed by Rules madeunder. theAet. Further, section 4(2)(g)
of 2016 Act pmwdes that a _pfdimter shall _enclese, alongwith
the application refegrﬁ totin %‘ﬁhﬁﬂm 1 of section 4, a
proforma of the allotment. l,etteg. agreement for sale, and
conveyance deed propusedltd besfg’ned with the allottee. Section
13 (1) of 2016 Act inter alia, provides that a promoter shall not
accepta sum more than 10% of the cost of the apartment, plot or
building as the case may be, as an advance payment or an
application fee, from a person, without first entering into a
written agreement for sale with such person and register the

said agreement for sale, under any law for the time being in
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force. Sub-section 2 of section 13, inter alia, provides that the
agreement for sale referred to in sub-section (1) shall be in such
form as may be prescribed and shall specify certain particulars
as mentioned in the said sub-section. Rule 8 of 2017 Haryana
Rules categorically lays down that the agreement for sale shall
be as per annexure ‘A", Suffice it is to mention that annexure ‘A’
forms part of the 2017 Haryana Rules and is not being
reproduced herein for the;"‘s,%it:kgf‘&:qft-hrevity, though reliance is
being placed upon the- @%*ﬁesides the aforementioned
sections, a referencelmajfﬁ'éﬁlﬁ;d"é to Rule 5 of 2017 Haryana
Rules, which in ter»ﬁ'éiﬁi ﬁmﬁdéﬁ.ﬂ:}m{ the authority shall issue a
registration certificate with'a registration number in form ‘REP-
[l to the promoter. Clause 2(i) of form ‘REP-1II’ provides that
the promoter sb;fl é_nteraini;ip a@eé;me_ntfdr ;-.éué with the allottee
as prescribed hk(ﬂlé"lgojerﬁimﬁnt’ ré}g%ﬁﬁ’ﬁonjuint reading of
the afurementian_éd_'h%'es_.'t:tfqﬂﬁ jﬁneg{-fﬁrm and annexure 'A’, it is
evident that the agreefrnent "31'5'31& for the purposes of 2016
Act as well as a{}ﬁ’ qua?a&lwes Ij;the one as laid down in
annexure ‘A’, which i's-&re‘ijM--fh-"be' executed inter se the
promoter and the allottee. It is a matter of record and rather a
conceded position that no such agreement as referred to under
the provisions of 2016 Act and 2017 Haryana Rules, has been
executed between respondent and the complainant. Thus, in
view of the submissions made above, no relief much less as
claimed can be granted to the complainant. It is reiterated at the

risk of repetition that this is without prejudice to the submission
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that in any event, the complaint, as filed, is not maintainable

before this Id. authority.

The complainant by way of present complaint is seeking the
relief of recovery of alleged pending assured return amount.
However, it is submitted that the ld. authority does not have
jurisdiction to decide upon the amount of assured return which
the Id. authority has already held in its various judgments. It is
crystal clear that cumplaina@iytﬁt "allottee but is an investor”
ta rom the respondent, by way
of present cumpialuf’imﬂud}ﬂk hut_amﬁm;amahle under RERA.
The complainant. "aﬂ;er ﬁzs hwu Tl'ndepenﬂent judgment has
booked the said:unit. The mmpl mant has.agreed for leasing
arrangement flw!herein ujant ha ﬂbbnked the said
commercial unttfm*@é inTjﬂLf‘ iiand :4 tfnr leasing only
and not for persophi uccul;atfnn ;f‘tlrerefare the present

who is only seeking assureﬂ

L

complaint does not. fﬁll wlthln the puwiew of the hon'ble
authority.

A D """'_.’ i) A

In the matter of *

Apartments Pyt. Ltd." [cﬂmplamtmn 141 ufzma] the Hon'ble
Haryana Real Estate Regulatory Authority, Gurugram has held

that:

"8. Since RERA Act deals with the builder buyer relationship to
the extent of timely delivery of possession to the buyer or deals
with withdrawal from the project, as per provisions of section
18(1) of the Act.

9. The buyer is directed to pursue the matter with regard to
getting assured return as per the Mol by filing a case before
appropriate forum/Adjudicating officer.”
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In another matter of “Sh. Bharam Singh & Anr. Vs. Venetian

LDF Projects LLP" (complaint no. 175 of 2018) the Hon'ble
Haryana Real Estate Regulatory Authority, Gurugram has held

that:

"As already decided by the authority in complaint no.141 of
2018 titled as Brhimjeet Versus M/s Landmark Apartments Pvt.
Ltd. no case is made out by the complainant. Counsel for
respondent has placed on record a Supreme Court judgment
dated 25.7.1997 vide which-he has pleaded the doctrine of
precedent. Since the authﬂﬁ{gﬂaswken a view much earlier as
stated above, the authority eaniotgo beyond the view already
taken. In such type of assureg ramm schemes, the authority has
no jurisdiction, as sueh’’ plainant is at liberty to
approach the appropri te C Irum to seek.remedy. However, at
the instance of the comj " ?,u ireetion is issued to the
respondent/builder, lete'the construction work within
the time ﬁ'um as per Mol and fulfil his committed liability."

In view of the abuwe, itis crystal &iear that the present complaint is
beyond the ]unscﬁcﬂoh ar%d dﬁesmutzfall wlthi‘n the purview of the
hon'ble authority, t’hus* ﬁaﬁie te be dismissed on this ground only.

vii. That due to the evo[vmgupnlieies; regulatinns and legal framework
governing real estate lnvestn;,ehxs,- the company also informed the
clients of cummﬁ$lﬁfﬂ¥lts§ kas b’ﬂ' tﬂé ‘guidelines newly
promulgated urdfnam:& 18, "ﬂfﬁ‘fllflg af Unregulated Deposit
Scheme Ordinance 2018" élnH further “Banning of Unregulated
Deposit Scheme Act 2019”, the government banned such
assured /committed returns and schemes of such returns
completely. It is submitted that the respondent duly paid the
assured return till September 2018 amounting to Rs. 30,92,491/-
and it was only due to the above-mentioned Ordinance and Act, the

respondent suspended all return based sales and stopped making
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payments towards the assured returns. Thus, in view of the above-

mentioned Ordinance and Act, the assured return is not payable.

viii. The complainant is not an “allottee” within the meaning of the RERA
Act. It is submitted that the complainant is a real estate investor
who has made the booking with the respondent only with an
intention to earn assured return from the respondent. As per
clause 3(iv) r.w. 12 of the builder buyer agreement cemp!einant

has agreed for leasing arrenl'

booked the said commercial dr '*r.'xrning profit and is meant for

leasing only and not fo r al occupation or use.
g only not fi Qpe }qmnh_“l}jmg\ p

Therefore, the present enmp’laiﬁt dﬂe?ﬁ net fall within the purview
of the hon'ble authority

8. Copies of all the r!ekevent demhﬁ'ems’have b%m“ﬁ]ed and placed on
the record. ’I‘heir authentlcity is Jlnel: ii;r dispute Hence, the
complaint can be decfded on thé bes‘ie ‘of these undisputed

documents and submissfofi ;'n&ffei{;w

e —

E. Jurisdiction ufﬂg,:qiuth'p{ltﬁ-‘ "D A

9. The respondents have raised ﬁbr@liﬁliﬁew elfrfectmn regarding
jurisdiction of authority te entenamtthe present complaint. The
authority observes that it has territorial as well as subject matter
jurisdiction to adjudicate the present complaint for the reasons

given below.
E. I Territorial jurisdiction

As per notification no. 1/92/2017-1TCP dated 14.12.2017 issued
by Town and Country Planning Department, Haryana the
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jurisdiction of Real Estate Regufatury Authority, Gurugram shall be
entire Gurugram District for all purpose with offices situated in
Gurugram. In the present case, the project in question is situated
within the planning area of Gurugram District, therefore this
authority has completed territorial jurisdiction to deal with the

present complaint.

E. Il Subject-matter jurisdiction

Section 11(4)(a) of the Act, 2016 proyi
-il;‘:.in'- #
be responsible to the allottee:

- % -

AT )
 per agreement for sale. Section
11(4)(a) is repruducedﬁ{ﬁer&ﬁ#{g; 4,

Section 1 If?fg_}}' s Sy "\

Be responsi lq?ofl all obligations, respanflbiﬁﬁes and functions

under the provisians of this Act or the rules and regulations made
thereunder or to the allottees as per the.agreement for sale, or to
the association of allottees, as the case may be, till the conveyance

of all the a nents, plots or buildi gs, as theease may be, to the
allottees, or the ¢o 10n dreuﬁ}ta the dﬁqﬁi&:ﬁn of allottees or
the competent E e M{QWM@V@: _

The provision of a’bur;ba .&Wﬁ&}gﬁ'af the builder buyer's
agreement, as per cfause'“ﬁ"bﬁﬁa“ﬁﬂd dated........ Accordingly,

the promoter i esﬂns.‘ e ffor all Hi;:!mﬁfrespunsibfﬁﬁes
and functions i .um;phr ent of assure feturns as provided
in Builder Buyer’s Agreement.

Section 34-Functions of the Authority:

34(f) of the Act provides to ensure compliance of the obligations cast
upon the promoters, the allottees and the real estate agents under
this Act and the rules and regulations made thereunder.

So, in view of the provisions of the Act of 2016 quoted above, the
authority has complete jurisdiction to decide the complaint

regarding non-compliance of obligations by the promoter leaving
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aside compensation which is to be decided by the adjudicating

officer if pursued by the complainant at a later stage.
Findings on the relief sought by the complainant:

F.lI Assured return

While filing the petition besides‘de!a}red possession charges of the
allotted unit as per builder buyer agreement dated 19.04.2012, the
claimants have also sought assured returns on monthly basis as per
clause 12 of the agreement at ﬂéglﬁ;ﬁnflls 65/- per sq.ft. of super
area per month till the conﬁﬁﬁn&uf construction of the said
building. It was also a.gf'eed Q‘sﬁgr clal,ggiz that the developer will
pay to the buyer Rs 65)‘«- .@#r sqft. suner area of the said
commercial unit asmmmltted returT,fgr uptmth;ee years from the
date of completion of cunstrqctu?n of &sgld building or till the
said commercial unit is put on Ieage hfchew:r is earlier. It is
pleaded that the respupn;lnq_i_:i have not complied with the terms
and conditions of the agreemmgﬁuuﬁh for some time, the
amount of assured retump was gadhublqter on, the respondents
refused to pay the sainé“ by ‘taking a plea of the Banning of
Unregulated Deppsit Sch&mef AgL 2 19 f}\erelp.; after referred to
as the Act of 2019). But that Act dues not create a bar for payment
of assured returns even after coming into operation and the
payments made in this regard are protected as per section 2(4)(iii)
of the above-mentioned Act. However, the plea of respondents is
otherwise and who took a stand that though it paid the amount of
assured returns upto the year 2018 but did not pay the same
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amount after coming into force of the Act of 2019 as it was declared

illegal.

The Act of 2016 defines “agreement for sale” means an agreement
entered into between the promoter and the allottee [Section 2(c)].
An agreement for sale is defined as an arrangement entered
between the promoter and allottee with freewill and consent of
both the parties. An agreement deﬁnes the rights and liabilities of

': allottee and marks the start

et s

both the parties i.e., prnmnterj'_ ndt

of new contractual relatlnnﬁl;liﬁ;bgt'i\'ee:l them. This contractual
relationship gives rise to, futﬂre \agreements and transactions
between them. The ﬁlﬁérgﬂﬂuuﬂs of paymentplans were in vogue
and legal within tﬁa:mmamng of the agreen\ent for sale. One of the
integral part of tHis,agreeman;tls tﬁeltransactmn of assured return
inter-se parties. ﬁﬁ“éﬁ:‘eém t t‘nr #ale:'! aftmcﬁmmg into force of
this Act (i.e., Act of ’Zﬂiﬁﬁshall be in tlie prescnbed form as per
rules but this Act of 2{}151&@35 no#rewrite the “agreement” entered
between promoter and ailﬁttee priorto coming into force of the Act
as held by the I{%n‘ﬁlerﬁpnihair Ejgh Court in case Neelkamal
Realtors Suburban ﬁrfvai‘:e Lfn?lted and Anr. v/s Union of India
& Ors., (Writ Petition No, 2737 of 2017) decided on 06.12.2017.
Since the agreement defines the buyer-promoter relationship
therefore, it can be said that the agreement for assured returns
between the promoter and allottee arises out of the same
relationship. Therefore, it can be said that the real estate regulatory
authority has complete jurisdiction to deal with assured return

cases as the contractual relationship arise out of agreement for sale
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only and between the same parties as per the provisions of section
11(4)(a) of the Act of 2016 which provides that the promoter
would be responsible for all the obligations under the Act as per
the agreement for sale till the execution of conveyance deed of the
unit in favour of the allottee. Now, three issues arise for

consideration as to:

i.  Whether authority is within the jurisdiction to vary its earlier
stand regarding assured rehms due to changed facts and
circumstances. g ‘?}‘ -~3}‘”

ii. Whether the authurtfy is tpmpetenttu allow assured returns
to the allottees in pre-RERA Ciﬂé& after the Act of 2016 came
into uperatiﬂn, vy 2 . \ :

iii. Whether the Act of 2019 bars ﬁayment of assured returns to
the allottees: in pre-RERA c ;qbs 'y

While taking up tha caa\qs,Q\Brhlfnjéet b‘Ap? ’P's M/s Landmark

Apartments Pvt. Ltd. (a&mpraui;:ﬁu J;tl‘nf zu 18), and Sh. Bharam

Singh & Anr. Vs. Venemfn LB}‘Fﬂifecm LI.P" Lcumplamt no 175 of

2018) decided 011__.,0'?;03.2913_, and 27.1 1;.@15 respectively, it was

held by the authority that-it has no jurisdiction to deal with cases

of assured returns. Though in those cases, the issue of assured
returns was involved to be paid by the builder to an allottee but at
that time, neither the full facts were brought before the authority
nor it was argued on behalf of the allottees that on the basis of
contractual obligations, the builder is obligated to pay that amount.
However, there is no bar to take a different view from the earlier

one if new facts and law have been brought before an adjudicating
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authority or the court. There is a doctrine of “prospective
overruling” and which provides that the law declared by the court
applies to the cases arising in fucure only and its applicability to the
cases which have attained finality is saved because the repeal
would otherwise work hardship to those who had trusted to its
existence. A reference in this regard can be made to the case of
Sarwan Kumar & Anr Vs. Madan Lal Aggarwal Appeal (civil)
1058 of 2003 decided on 06, 02 3908 and wherein the hon'ble apex
court observed as mentioned 2 oV

regard to mamtamabﬂigz ﬂf ﬂm“?a%plamt in the face of earlier
orders of the authoﬁty ‘ﬁL -:smf tehdblm 'l‘hf: authority can take a
different view Frnfh_:ﬁ'lg" earlfé’l‘"ﬂn%‘-‘?ﬁn thE: basis of new facts and
law and the prnn_&qiiicémentgnﬁgde by the apex court of the land. It

5 ‘F,g §u now the plea raised with

is now well setﬂéﬁ ﬁrepbsiﬁnﬁ of law that when payment of
assured returns is part.. and parﬁel uf builder buyer’s agreement
(maybe there is a cia'use in that i:ument or by way of addendum

, memorandum of understmfdlﬁg_ni' terfns and conditions of the
allotment of a unitj, liable to pay that amount as
agreed upon and%a?ﬁ%e ﬂ‘bﬂd’ it is not liable to pay the
amount of assured returm l'.i’dreij‘srarIL an agreemeht for sale defines
the builder-buyer relationship. So, it can be said that the agreement
for assured returns between th# promoter and allotee arises out of
the same relationship and is marked by the original agreement for
sale. Therefore, it can be said that the authority has complete

jurisdiction with respect to assured return cases as the contractual

relationship arises out of the agreement for sale only and between
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the same contracting parties to agreement for sale. In the case in
hand, the issue of assured returns is on the basis of contractual
obligations arising between the parties. Then in case of Pioneer
Urban Land and Infrastructure Limited & Anr. v/s Union of
India & Ors. (Writ Petition (Civil) No. 43 of 2019) decided on
09.08.2019, it was observed by the Hon'ble Apex Court of the land
that “...allottees who had entered into “assured return/committed
returns’ agreements wrth l:hese developers, whereby, upon
payment of a substantial p ﬁ‘fpfthe total sale consideration
upfront at the time ef ex‘écut;;fh oﬁ"‘agreement the developer
undertook to pay a {;emi‘in amﬁynttoﬂldttees on a monthly basis
from the date of execution efffagreement "im?fél'k? date of handing
over of possession to the allottees™. It wae further held that
‘amounts raised by developers under assured return schemes had
the "commercial effeet"'ef-a herrewfhg' whi,c:i*’l became clear from
shown as “commitment dha:gee‘ hq}ier the head “financial costs”.

As a result, such’ allptteeﬁ wef'e held to be “financial creditors”

within the mean%ng of se’ct{:inf*&f‘?}" 6* Ee Code” including its
treatment in books of izi_ce‘uur;t__s -e_fi l:}_'tee .qm;eeter and for the
purposes of income tax. Then, in the latest pronouncement on this
aspect in case Jaypee Kensington Boulevard Apartments Welfare
Association and Ors. vs. NBCC (India) Ltd. and Ors. (24.03.2021-
SC): MANU/ SC/0206 /2021, the same view was followed as taken
earlier in the case of Pioneer Urban Land Infrastructure Ld & Anr.

with regard to the allottees of assured returns to be financial
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creditors within the meaning ofsection 5(7) of the Code. Then after
coming into force the Act of 2016 w.e.f 01.05.2017, the builder is
obligated to register the project with the authority being an
ongoing project as per proviso to section 3(1) of the Act of 2017
read with rule 2(o) of the Rules, 2017. The Act of 2016 has no
provision for re-writing of contractual obligations between the
parties as held by the Hon'nle Bombay High Court in case
Neelkamal Realtors Suburbm{pﬂrivate Limited and Anr. v/s
Union of India & Ors, ""ir}s quoted earlier. So, the
respondents/builders t;im’f ,.t_q { T

a“plea that there was no
contractual obligation to ‘pa;_n the amount of assured returns to the
allottee after the Act of 2016 ‘came inte force or that a new
agreement is beiég"é;ecutecl with regard to that fact. When there
is an obligation bi‘;tﬁe pmrﬁbré}* against,an allottee to pay the
amount of assured Tetumﬁ. #1&! he can't whggle out from that
situation by taking a‘pléa-’gﬂhgﬁ],gp’reé{nen;nf Act of 2016, BUDS
Act 2019 or any other law:- H"

13. It is pleaded on behalf of resﬁnﬁdgnfk{butlders that after the
Banning of Unregqlated Depusit §chemes Act of 2019 came into
force, there is baﬁfai‘ paﬁnen{gf hssure'd returns to an allottee. But
again, the plea taken in this regard is devoid of merit. Section 2(4)
of the above mentioned Act defines the word ' deposit’ as an
amount of money received by way of an advance or loan or in any
other form, by any deposit taker with a promise to return whether
after a specified period or otherwise, either in cash or in kind or in

the form of a specified service, with or without any benefit in the
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form of interest, bonus, profit or in any other form, but does not
include
i, an amount received in the course of, or for the purpose of,
business and bearing a genuine connection to such business
including—
ii. advance received in connection with consideration of an
immovable property under an agreement or arrangement
subject to the condition that such advance is adjusted against

such immovable property as spgmﬁpd in terms of the agreement

or arrangement. &} 1 ':._'F',‘; 1
3

14. A perusal of the abwe-menﬂa%ed“dﬁﬂgﬁnon of the term ‘deposit’
shows that it has been g[v“egm gameﬁ meamng as assigned to it
under the Cﬂmpa;fi_gs ﬁf:t wgnﬁwﬁ the"'ﬂf'qe provides under
section 2(31) incMEs any recmpt b};\way d{ﬁegumt or loan or in
any other form bg a pq}mpqny ’Puﬁjdn s net iliducle such categories
of amount as may be p;estrib,edf’n cpnmlmrjnn with the Reserve
Bank of India. Similarly. rule 2 2(c) ,.f jg‘ﬁgnganies (Acceptance of
Deposits) Rules, 2014 d@ﬁﬂﬂﬂf the méamng of deposit which

includes any receipt of mone by way of depusit or loan or in any
other form by a cqmpmﬁ&a ﬁgs %&; i&éﬁ;d@ |

i. as a advance, accol sb manner whatsoever,
received in - connec ﬁm:h cﬂnsfder"ahan for an
immovable property

ii. as an advance received and as allowed by any sectoral
regulator or in accordance with directions of Central or
State Government;

15. So, keeping in view the above-rmentioned provisions of the Act of
2019 and the Companies Act 2013, it is to be seen as to whether an

allottee is entitled to assured returns in a case where he has
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deposited substantial amount of sale consideration against the
allotment of a unit with the builder at the time of booking or

immediately thereafter and as agreed upon between them.

16. The Government of India enacted the Banning of Unregulated

17.

18.

Deposit Schemes Act, 2019 o provide for a comprehensive
mechanism tc ban the unregulated deposit schemes, other than
deposits taken in the ordinary course of business and to protect the

Ln_tgr_e.sj_o_f__dgp_p_sj_mm and fﬁl{gatte;rs connected therewith or

'''''

mentioned above. :f’,ﬁ _, T.-ﬁ
PN o S N

It is evident from th,eﬁef’uél--hf'sécﬁnh-.2—(4}{-1][ii} of the above-
mentioned Act that the advafces recewed in connection with
consideration uf%ml&\mwﬂﬁle?mqem m;cl&r an agreement or
arrangement sublevt to ﬁlewconditinm that such advances are
adjusted against such immuvable pruperty as spec:ﬁed in terms of
the agreement or arhngemenlg_,;_lq- -not fall within the term of

deposit, which have been banfied by the Act of 2019.
1 /A LY L,
Moreover, the developer is also bound by promissory estoppel. As

per this doctrine, the view is that if any person has made a promise
and the promisee has 'a&éd"'ﬁﬁ' such promise and altered his
position, then the person/promisor is bound to comply with his or
her promise. When the builders failed to honour their
commitments, a humber of cases were filed by the creditors at
different forums such as Nikhil Mehta, Pioneer Urban Land and
Infrastructure which ultimateiy led the central government to

enact the Banning of Unregulated Deposit Scheme Act, 2019 on
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31.07.2019 in pursuant to the Banning of Unregulated Deposit
Scheme Ordinance, 2018. However, the moot question to be
decided is as to whether the schemes floated earlier by the builders
and promising as assured returns on the basis of allotment of units
are covered by the abovementioned Act or not. A similar issue for
consideration arose before Hon'ble RERA Panchkula in case
Baldev Gautam VS Rise ijrcr_s Private Limited (RERA-PKL-
2068-2019) where in it was’ h_ ﬂ-o*n 11.03.2020 that a builder is
'l’ﬁt\.{rns to the complainant till

liable to pay monthly assur

.i-.'_ .-

possession of respective apamqepts stam;ls handed over and there
is no illegality in thls regarq T*-sa,. Vi

The definition of term 'depnsit gs given in thE IESUDS Act 2019, has
the same meaning as assigned ta it uPde;: theg Campames Act 2013,

as per section 2[&)(&1][{ ‘ i.e, exf al:'ior{;\t@ sub-ciause (iv). In
pursuant to power‘s cqnfeged. by Iaﬁseﬁ! of section 2, section 73
and 76 read with subwégcﬁm-‘]:-"ﬂ'lﬁg i! gf sectinn 469 of the
Companies Act 2013, the“‘ﬂuh{suwit!‘l regard to acceptance of
deposits by the cumﬁanl!e? \\é{:ﬁf ﬁgmediﬁ th@year 2014 and the
same came into force on 01. 04. 5014 The deﬁnitiun of deposit has
been given under section 2 (¢) of the above-mentioned Rules and
as per clause xii (b), as advance, accounted for in any manner
whatsoever received in connection with consideration for an
immovable property under an agreement or arrangement,
provided such advance is adjusted against such property in
accordance with the terms of agreement or arrangement shall not

be a deposit. Though there is proviso to this provision as well as to
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the amounts received under heading ‘a’ and ‘d’ and the amount
becoming refundable with or without interest due to the reasons
that the company accepting the money does not have necessary
permission or approval whenever required to deal in the goods or
properties or services for which the money is taken, then the
amount received shall be deemed to be a deposit under these rules
however, the same are not app]icable in the case in hand. Though
it is contended that there is. Qgﬂyes;.ary permission or approval

to take the sale cunsideranmg s adv: "ce and would be considered

as deposit as per sub-clapse ut the plea advanced in this

regard is devoid of n’ieﬂt Wﬁfwm is exclusion clause to
section 2 (xiv)(b) Wlﬂrh prﬂvfﬂ% ﬁiﬁumﬁupﬂdﬂcalb’_emmm

under this clause. Earlier the deposits received by the companies
or the builders as aﬂﬂance were EDﬂSIdEf&d as deposits but w.e.f,
29.06.2016, it wasm‘nv‘tded that éhe moﬂey received as such would
not be deposit unlé‘ss-spzhﬁtany_ _.m(cluded.under this clause. A
reference in this regard may ﬁjxg'ijﬁéh'"tu clause 2 of the First

schedule of Regulﬁtg Th i€Mes frameéd under section 2
(xv) of the Act of 2016 4 § 28 thderd

(2) The following shali a!sa be tradted as Regu!ateﬁ Deposit Schemes under
this Act namely:-

(a)  deposits accepted under any scheme, or an arrangement registered
with any regulatory body in India constituted or established under
a statute; and

(b)  any other scheme as mcy be notified by the Central Government
under this Act.

The money was taken by the builder as deposit in advance against
allotment of immovable property and its possession was to be

offered within a certain period. However, in view of taking sale
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consideration by way of advance, the builder promised certain
amount by way of assured returns for a certain period. So, on his
failure to fulfil that commitment, the allottee has a right to
approach the authority for redressal of his grievances by way of

filing a complaint.

It is not disputed that the respondents are a real estate developer,
and it had not obtained reglstmunn under the Act of 2016 for the
project in question. Huwever, tiﬂ;_p‘mject in which the advance has

been received by the developer

4 A.;
project as per section :j&ij;yft gt nf?%and the same would
fall within the ]urisd'u;&o ahtﬁbr{ry

relief to the com plainaht besﬂi“as mluatmg p&nal proceedings. So,

the allottee is an ongoing
or giving the desired

the amount paid by the cumplmnan}: to. the huilder is a regulated
deposit accepted by th& latter=| frpm Ith,u fm:rner against the
immovable property ta hetranbfarrﬂd to the allottee later on.

On consideration nf doq;mggtg_‘._agilable on record and
submissions made b‘y the ¢ Q;ﬁinant and the respondent, the
authority is satisfied ﬂl :gt;erg lr;i»kntravenuun of the
provisions of the Act, Byr wrtup of. adqendl.un to the agreement
dated 19.04. 2021 the respcmdént is liable to pay assured returns.
The assured return in this case is payable from the date of making
100% of the total sale consideration till completion of the building.
By way of assured return, the promoter has assured the allottee
that they would be entitled for this specific amount till offer of
possession. Accordingly, the interest of the allottee is protected

even after the due date of possession is over as the assured returns
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are payable from the first 3 years after the date of completion of
the project or till the date of unit is put on lease whichever is
earlier. The authority directs the respondent/promoter to pay
assured return at the rate 65/- per sq.ft. till completion of the
building from the date of assured return has not been paid i.e,

October 2018 as per the terms and conditions of buyer’s agreement
dated 19.04.2012

Directions of the authurity

Hence, the authority herelﬁ}’.'  this order and issue the

following directions undEr s-cidgn 3? of the Act:

i. The respond&nt‘ig dlrecfé’d to ﬂa}f the arrears of amount of
assured return at the rate 65{ persq.ft. super area of the said
unit per month tn the, tnm inant from the date the payment

bel E‘ id we.-ii-agtuber 2018 till the
date of campletinh ' W&Er completion of the
construction of the Et'lﬂdh@ tf]a.nespnndent;‘builder would be

liable to pay m%th}fﬁas@ydgefums;@ﬁaj per sq. ft. of the
super area up to'3 j’rea‘rss“ui‘ till the unit is put on lease

of assured rehﬁ‘n nut

whichever is earlier.

ii. The respondent is also directed to pay the outstanding
accrued assured return amount till date at the agreed rate
within 90 days from the date of order after adjustment of
outstanding dues, if any, from the complainant and failing
which that amount would be payable with interest @7.30%

p.a. tiii the date of actual realization.
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The respondent shall nﬁt charge anything from the
complainant which is not the part of the agreement of sale.

iil.

24. Complaint stands disposed of.
25. File be consigned to registry.

-5 et
o '_.
umar Goyal) ;.L-: [Dr K.K. Khandelwal)

(Vijay
Member 3 Chairman
Haryana Real Estate Regtlz lato

Dated: 05.04.2022
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