HARERA

&2 GURUGRAM Complaint No. 3832 of 2021
BEFORE THE HARYANA REAL ESTATE REGULATORY
AUTHORITY, GURUGRAM
Complaint no.: 3832 0 2021 |
First date of hearing: | 12112021
Date of decision: 30.03.2022 |
1. Manish Gulati
2. 5apna Gulati
Both RR/0 A-34, Fateh Nagar, Tilak Nagar, West Delhi-
110018 1;:-.:)'_'; ;"".".(16-:'} Cﬂ'mplﬂinaﬂﬁ
Bl
Versus: -
o 3 UI'T
M/s Almond Infrabuild PyteLed
Office address: 711/92, Deepali, Nehru Place, New
Dethi-110019 4/ ° . N\ Respondent
CORAM: L
Dr. K. K. Khandelwal % 5 ' Chairman
Shri Vijay Kumar Goyal §, 46, W/ Member
N2
APPEARANCE: L
shashi Kant Sharma (Adv _categ . ' Complainants
M.K Dang (Advocate) L BS & < 2 Respondent
-l R OROERS A

1. The present

complpint dated (30.092021 has been filed by the

complainants/allottdes under section 31 of the Real Estate (Regulation

and Developn
Haryana Rea
short, the Ru
is inter alia

obligations,

es) for

nent] A¢t, 2016 (in short, the Act) read with rule 28 of the
| Estate

(Regulation and Development) Rules, 2017 (in

violation of section 11{4)(a) of the Act wherein it

rresr:rit;rd that the promoter shall be responsible for all

responsibilities and functions as provided under the
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provision of the Act|or the rules and regulations made there under or

to the allotteg as per|the agreement for sale executed inter se.

A. Unltand project related details

2. The particulars of upit details, sale consideration, the amount paid by
the complainants, dgte of proposed handing over the possession, delay

periad, if any, have been detailed in the following tabular form:;

S no. Heads Information
1, Project name and location “Tourmaline”, Sector-109,
.. | Gurugram
2. | Projeclarea | 10.41875 acres
3. Nature|of the pfoject, , 7 AV ¥ Group housing colony

t. | DTCP Jicense/{no” and validity” | 250 of 2007 dated 02.11.2007 |

|

status EY validup to 01.12.2019 ‘_

=F Name uflicgﬁn;é ' . Raj Kiran and ors. C/o Chintels

| A India Ltd.
6. | RERA pngisti—aqun details 41 of 2017 dated 10.08.2017

\ : valid up to 6 years from EC

7. | Unitngd < 14171, type-D, 17+ floor, tower |

) I N jannexure C1, page24 of

|' | complaint]
8. Unit mTasur' g | - 1064 sq. ft. cérpet area

1 |

9. Date iexé‘c;ﬁdn’ of “flat bu;.-r"cr 06.11.2017
agreement

[annexure C1, page23 of

complaint]
10. | Payment plan subvention link payment i::[én
[annexure C1, page 49 of
_ | complaint]
'11. | Total cénsideration as per builder | £1,21,83,500/- - |
buyer agl'aIﬂment dated | [annexure C1, page 49 of |
06.11.2017 complaint] |
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12. | Total |amount paid by the|%1,22,95674/-
compldinant as alleged by the
coemplainant |on  pg-67  of
complaint
(13, | Due d e of deljvery of possession | 30.05.2018
as per ¢lause 7.]l of the flat buyer’s
agreement
{Note: grace period
[Page 29 of complaint) allowed)
14. | Delay ip handing over p_us_s_'ig;ggipn_ 3 years 6 manths
tll the dated of order.ig
30.03.2022 b |
15. | Occupation cerfificate” | |7 7 T09.082019 12.02.2019
| 11;,.1':-'” | Tower-1 Packet{ Tower-3to 5,
&% = /| A, Tower-2 EWS Block etc
Pocket-A,
Tower-3 Pocket
&, Tower-4
Pﬂcket—f-‘\,'
Tower-5 Pocket:
4 LA _EWS'EII{}::]-(,
I Community ‘
S Building, I
[P Convenient
| A Shopping in
7~ Communily
\ ] Building, Lower ‘
and Upper
Basement
16. | Offer ofjpossess|on 09.08.2019

(annexure C7, page 81 of ‘

complaint]

B. Facts of the uumplart

3. The complainants ha

e pleaded the complaint on the following facts:
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a. That thl\ respondent had advertised and represented that
respond

is | having well known project namely “ATS

TOURMALINE" af Sector 109, Gurugram where respondent is going

flats ynder the categories of 3BHK/4BHK. That trusting

upon pamphlets, inducement and advertisement of the respondent,

said project of thg respondent.
b. That complainapts after ‘going through the inducement of
respondent’s project whenalnthe respondent has given huge
ent and uf{ggs:ﬁr’ﬁlﬁvﬁnqj?ﬂ shown their willingness to
nignh_w&i;flmq\asurlng 98.85 sq. meter & 1064
1, 17%, tower 4, at. sale consideration of Rs.
e said flat was booked on 29.09.2017 vide

“ 5 and the buyer's agreement was also executed

ihants and respondent on 06.11.2017.

‘Emd conditions .of the buyer's agreement,

Supposed:to diandover the flat till 30.09.2018.

agreement is oduced, and it is respectfully submitted that as

per the buyer'sa | ement the re'spnndentfpmmoter has to deliver
the flat til] 30.09:2018. ’

d. That at
obtained

sum of R

e time of booking of the flat the complainants had
loan ffom PNB Bank and complainants had taken loan a
75,00,000/- from PNB Bank and thereafter the said loan
was transfer to $BlL. Thereafter tripartite agreements were also
executed between PNB & SBI Bank, complainants and respondent

on 04.10.2017 18.10.2019 respectively. It is respectfully
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submitted that the complainants have made a total sum of Rs.

of the flat was supposed to be delivered to complainants, but
mpletion of the time it is observed that respondent

miserably failed o give the possession of the flat till date. It is also

itted that the flat is not in a condition to take

nds 'we';f# “raised by respondent. That on
spnn b\far}r lqndly issued a letter of offer of

possessi

-respar;detit and requested to furnish and ready
R‘Bsé}hié;‘ The time period for handing over the
ompléeted in Decémber 2019. That in December

demanded byt
the flat a$ soahn ;
flat was already

2019 the omfﬂﬁ

complete {the fu

ants senit various reminders/emails regarding to
ishing work and handing over the flat. In this
regard, the complainants also visited personally 2-3 times in the
offices of responglent but on each and every visit the respondent

continuously gave the answer that the finishing work is going on

and the nssesstn of the flat would be delivered very shortly.

That during September 2020 when the complainants visited the
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Nat persanally and astonished to note that no work has been done

by the respondent and the flat was in the same condition as before,

g That fram Dedember 2019 the complainants sent various

il in addition to telephonic calls, messages to

on the confirm d3te ef physiﬂal pussessmn of the flat.
h. That complain

respondent, on*

; ts had paid the hard-earned money with
| éprumise and inducement. That the respondents
have chedted e{:):_‘ p’lainants with malafide mtentiuns from the very
beginning as re ﬁunﬁent took the money from the pockets of
complainants by way ef misrepresentation, inducement and
commitment Eh h \gerg tutal!}f false and fake from the very

it

beginning. very. surprising that respondents have duly

executed all the pecessary documents but after completion of the

documents and payments Jresﬁunde'nt have not honoured their

commitment.

pondents are adamant and have not completed

ing work and have not handed over the possession of
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to till date an
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rom the above it revealed that respondents have

uded the complainants from the very beginning

wants tc misuse the hard-earned money of
complainants.
j. That due to dela
fraud committe
interestecrtu sho
k. That at the time
Rs.1,21,83,500/-

1,22,95,674/- to
payments the

in handing over the possession and cheating and
by respondent, complainants are no more
their willingness to proceed further.

f booking _qf the flat the sale cost indicated was
and ci;nfﬁl‘;ii'r]a'nts total paid a sum of Rs.
the respn'ﬂﬂ"éﬁt% and after completion of all the
Es'p_tind%enr; fﬁil_e::_i to. handover the peaceful
possession of Eé flat .t;& the' complainants till date. The
complainants las ly visited on 28.08.2021 and astonished to note
that the flat 1s’stﬂ "lylng in highly incomplete state.

. That in view Jf the\above facts and circumstances of the case, it is

L L

evident that from the date of booking till today respondent is

playing a game ofcheating and fraud with applicants/complainants

in ordert gratr:l le precigus, amount,of applicants /complainants.

C. Reliefsought by thg complainants:

4. The complainantshaye sought following reliefs:

a. Direct th resbuhdént[s] to pay interest @ 10.75% per annum on
the amount alreagy paid by the complainants i.e., Rs, 1,22,95,674/-
from 30.09.2018/of handing over of the physical possession to till
date.

b. To directithe respondent that after payment of the above amount

of interest, the| possession should be handed over to the
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complainants within the stipulated time period as per the direction
of the Hon'ble authority.
c. Any oth

relief which this Hon'ble authority deems fit and proper

may alsobe granted in favour of the complainants.

On the date of| hearing, the authority explained to the
respondents/promoters about the contravention as alleged to have
been committed in felation to section 11(4) (a) of the Act to plead
guilty or not fo plead guilty. /1 -

s
dent .,:2";:;-‘ T

nnggsm'd'ftﬁ’_é %E%plaint on the following grounds:
a. That the respor Em: Isi & lrepju;p;_i_ﬁtga] estate company having
immense | good\ l‘bampﬂs‘ﬁd of laﬁjﬁh'itling and peace-loving
persons dnd !{.{f‘ always believed in satisfaction of its customers.
j: as developed and delivered several prestigious
‘ around NCR region sueh /as ATS Greens-], ATS
Willage, “ATS Paradisa ATS Advantage Phase-] &
Phase-11, ATS On Héiﬁléﬁ_ﬂTS-iPﬁadﬂe. ATS Kocoon, ATS Prelude &
ATS Dolc aj 1 thése [ﬁm;egts largE number of families have
already shifted after having taken possession and resident welfare
s have

day needs of the 3llottees of the respective projects.

associati  been formed which are taking care of the day to

b. That the romplainants, after checking the veracity of the project

namely,

Tourmgline’, Sector 109, Gurugram had applied for
allotmentiof an apartment and were accordingly allotted apartment
number 4171 in tower 4 having super built up area of 1750 square

feet for a total| sale consideration of Rs. 1,21,83,500/-. The
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nts agreed to be bound by the terms and conditions of

, the respondent sent copies of the apartment
reement to the complainants which was signed and
on 06.11.2017. The complainants had booked the

and had executed the apartment buyer's

submitted that the cﬂmplaigaﬁts are bound to adhere to the terms
of the apartmen huygrﬁ%é%ﬁéut which were agreed upon by
L&2§ _nf_t'h'é apartment buyer's agreement.

,of the:unit was supposed to be offered to the

parking (.
due to force

a
decisions @ffectir

= |

respao
the ¢
occupatio

the concerned au

ure, mi;r&: m.l*dml.?ggvemment policy/guidelines,
the regular dé.ﬁafajaﬁ]ent of the real estate project.

ioh af|‘ the project is delayed due to the above
i |the allottee agrees that the promoter shall be

rtension of time for delivery of possession of the
dential usage"”
ndent being a customer-oriented developer

onstruction of the unit and applied for the

n certiftcate on 19.03.2018 and the same was granted by

thorities on 09.08.2019. It is pertinent to mention
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herein that the fespondent has already offered the possession af

the unit {to the|complainants vide notice of possession dated
09.08.2019.
f. However, on accpunt of the ban on construction activities by the
Hon'ble | Supreme Court and several authorities, the

impleme}mﬁun of the finishing work of some of the units of the

project have beep affected. Moreover, the outbreak of the deadly

Covid-19 virus hds resulted in significant delay in completicn of the
construction of the prnjectsi_i_ﬁfl_tl_d_ia and the real estate industry in
NCR region has uffered.;fltzéﬁfé}i‘aously. The outbreak resulted in
not only disruptipn of'the s'ru'pp'ly chain of the necessary materials
but also fin shomtage of the labour “at the construction sites as
several ldbourer xhave migrated to their-respective hometowns.
The Covid-19 ou break which has been classified as 'pandemic’ is

an act o Gola;_i:

nd the same is thus beyond the reasonable
apprehengion ofy ha-fésl;_l_ondent. It,is submitted that the same falls
under thd ambit [of'the definition of force majeure’ as defined in
clause 7.1 of the puyer's agreement.and the respondent cannot be
held accountable |

g. That this hon'bl

. the same.

¥ authiority has also adopted the similar view and
has provided extension of the C’Dmplétion date as per its order no.
9/3-2020{HARERA/ GGM (Admin) dated 26.05.2020,

h. That the domplainants are real estate investors who have made the
booking with thelrespondent in order to gain profit in a short span
of time. However, on account of slump in the real estate market,
their calcylations{went wrong and now they have filed the present

baseless, false and frivolous complaint before this hon’ble authority
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in order| to somehow harass, pressurize and blackmail the

respondent and iflegally extract benefits from it.

Copies of all the docyments have been filed and placed on record. The

authenticity is not in dispute. Hence, the complaint can be decided on

the basis of theses undisputed documents.

- Jurisdiction of the authority

The authority obseryed that it has territorial as well as subject matter
jurisdiction to adjudjcate the present complaint for the reasons given
below.

E.l. Territorial jur

*
.'j..e
.-:’ 4.

e

if:tiﬂp..-a
1}9%/2{!1? =1TCP dated 14.12.2017 issued by
Town and C ntryJP "nnfng ermﬂnent the]urisd:mun of Real Estate

As per notification

E.IL Subject matter rlsli:lic;lqn

The authori :Z romplete jurisdiction to decide the complaint
regarding non-compliance )of jobligations. by the promoter as per
provisions of section 11(4){a) of the Act leaving aside compensation
which is to be decided by the adjudicating officer if pursued by the
complainants at a later stage.

Findings on the objections raised by the respondent

F.I. Objection raisedl by the respondent regarding force majeure
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The responfent/promoter has raised the contention that the

construction of the project was badly affected on account of the ban on

construction| activities by the Hon'ble Supreme Court and several

authorities, the implementation of the finishing work of some of the
units of the project have been affected. Moreover, the outbreak of the
deadly Covid-19 virds has resulted in significant delay in completion of
the construction of the projects in India and the real estate industry in

NCR region has suffered tremendously. The outbreak resulted in not

only disruptipn of tl'r supply chaii of the necessary materials but also
in shortage of the labour gtJhE‘i‘ﬁmsﬁ:ucnnn sites as several labourers

have migrated to the _reé‘pchvekhnmntpwus The Covid-19 outbreak
which has begn class

Sifi ed as @andenﬂc isan act of God and the same is
thus beyond the/ rek

sonable apprehension of ‘the respondent. It is
me falls under the ambit of the definition of ‘force
'nﬂ'blausé 7.1 of the buyer's agreement and the

submitted that the-sz
majeure’ as fefineg
respondent cannot bg held accountable for the same,

3565 the] .ﬁuthunty considered the provision of
handing over po es un,aftar ubta%nmgnccupatmn certificate within a
period of tw mj"ﬁ § after obtaining the OC for the said apartment as
provided in section 119 (1)'and also Section 17 (1) of the Act, 2016.
Here in this ¢ase all

In this particular

ttee was willing to take possession of the unit as
soon as offer of pgssession was made after obtaining occupation
certificate on 09.08,2019 and he also paid full sale consideration
alongwith otIer dueg by September 2019. The occupation certificate is
granted by the compgtent authority on completion of the structure and
services as per sanctioned building plan while the possession of the

unit by any allottee can be taken after completion of works as per BBA.
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L3.

14,

HARERA

The builder should have offered the possession only on completion of
works as per BBA |or at the most he should have made the unit
available for possessjon to the allottee within 2 months of receiving OC
and completing the¢ development works. This time of 2 months

available both to the promoter and allottee has relevance in the sense

that promoter durin

this period may complete the works as per BBA

and allottee furing this period may make necessary arrangement for
taking over possession and makitig payment of dues, if any, at the time
of actual handing ovr of pnﬁsépﬁibni}iere in this case, the unit is still
not ready to be actudlly hagdiéﬂﬁmbrtq the allottee after completion of
e‘_j&dﬁq‘rs&l&_fdﬁthg respondent submitted that the
Id tak other 2 months to éu'rnpléte the work as per BBA
and possession shal
The Authority d
30.09.2018

period allowed du

works as per BBA.

promoter w

> handed over thereafter.

q &d ta allnw delajre;_i l]]ﬁSSESSan charges w.e.l

[l ac!;u hanﬁing over af possession taking out 6 months

‘1o ‘Covid-19 situation: for which neither the

promoter will pay elaygd“ .nussessmn charges, nor he will charge

delayed payment ch ges,if any

Findings on ELI f suughtbydie complainant

G.I.  Direct the réspondent(s) to pay interest @ 10.75% per
annum pn the pmount already paid by the complainant ie.,
Rs. 1,22/95,674/- from the due date of possession April 2017
till handing ovj:* the possession of the flat.

complpint, the complainants intend to continue with the

project and is seekirTg delayed possession charges @ 10.75% interest

on the amount paid.|Clause 7.1 of the flat buyer agreement (in short,
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agreement) provides for handing over of possession and is reproduced

below: -

ussured to handover possession of the apartment for
qe along with car parking (if applicable) an or before
30.09.2018, unless there is delay due to force majeure, court arders,
plicy/guidelines, decisions affecting the regular
ment of the real estate project. If the completion of the

2| promoter shall be entitled to the extension af time
for delfvery of ppssession of the apartment for residential usage.”

15. Atthe outset] it is relevant to comment on the preset pussession clause

16,

the allottee that eve a single default-by the allottee in fulfilling
Mmtaﬂuns et¢, as prescribed by the promoter

5sion clause\irrelwant for the purpose of allottee

di_te for hpnding over possession loses its
i B I }

pprive the allottee of his right accruing after delay
. This [is just to comment as to how the builder has
misused his dominant position and drafted such mischievous clause in

the agreement and the allottee is left with no option but to sign on the
dotted lines.

Admissibili

over the po

of grace period: The promoter has proposed to hand

session| of the apartment by 30.09.2018. Since in the
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17.

18.

19.

HARERA

present matter the BBA incorporates qualified reason for grace

period/extenided pdriod in the possession clause subject to force

majeure. The force majeure reasons provided by the promoter, are

tion by the authority for the reasons quoted

under:

sectio 18 - Tﬂﬂ (4) and subsam‘un (?) of section 19,'
e purpose of proviso to section 12; section 18; and sub-
of section 19, .the. interest at the rate
prescribed” sha bat.f; tate Bank: aﬂndl'ﬂ highest marginal cast of
NI
case th,e Etar;e Bank of India marginal cost of
lendin AMCLR).is got_in_use, it shall be replaced by such
bench arkk r': g which the State Bank of India may fix from
time td timelfor fending ta the general public
The ]egislat»jre in.it§ wisdom in the subordinate legislation under the

provision of gule 15.¢

f the rules, has determined the prescribed rate of
interest. Thti rate df interest so determined by the legislature, is
reasonable and if the said rule is followed to award the interest, it will
ensure uniform practice in all the cases.

Consequently, as per website of the State Bank of India ie,

https://sbi.cq.in, the|marginal cost of lending rate (in short, MCLR) as
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21.

22,
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on date i.e, 30.03.2022 is 7.30%. Accordingly, the prescribed rate of

interest will be margjnal cost of lending rate +2% i.e., 9.30%.

The definitiop of term ‘interest’ as defined under section 2(za) of the

Act provides

the promoter

The relevant

.‘fzﬂ'} L4
orthe

defaul
(1)
fromt
ill the
refund
shaoll
promol

Therefore, in
be charged
respondent/y
complainant |
On consider
submissions
the authority

rate of interest chargeable from the allottee by

of default, shall be equal to the rate of interest

nterest”
llottee,

eans the rates of interest payable by the promoter
the cuse may be.

st payable by the promoter to the allottee shall be
promoter received the amount or any part thereof
date the amount or part thereof and interest thereon is
interest payvable by the allattee ta the promoter
¢ date the allottee defoults in payment to the
er till tha date it (s paid;"

jerest op the delay payments from the complainant shall
9.30% Dby

romotdr which is the same as is being granted to the

at  the prescribed rate e, the

n case gf delayed possession charges,

ation ¢of the documents available on record and
made regarding contravention of provisions of the Act,

Is satisfied that the respondent is in cantravention of the

section 11(4)
date as per

executed be

a) of the Act by not handing over possession by the due
e agreement. By virtue of clause 7.1 of the agreement

een the parties on 06.11.2017, the possession of the

subject apartment wis to be delivered by 30.09.2018. As far as grace

period is congerned,

Therefore, t

the same is allowed for the reasons quoted above.

due date of handing over possession is 30.09.2018.
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23.

Though the |responflent has offered the possession of the subject

dpartment an 09.08.2019 but has not handed over the physical

possession al the wupit till date. Accordingly, it is the failure of the
respondent/promoter to fulfil its obligations and responsibilities as
per the agreement tp hand over the possession within the stipulated
period. Accordingly, the non-compliance of the mandate containet! in
section 11(4}{a) reafl with proviso to section 18(1) of the Act on the
part of the respondeft is established. As such the allottec shall be paid,
by the promoter, interest for every month of delay from due date of

possession ie, 30092018 till the actual handing over of the

possession of the unit, at prescribed rate i.e., 9.30 % p.a. as per proviso

to section 18(1) of thie Act read with rule 15 of the rules.

Directions of the authority

Hence, the agthority hereby passes this order and issue the following
directions upder sdction 37 of the Act to ensure compliance of
obligations casted upon the promaters as per the functions entrusted
to the authority unddr section 34():

i, The respandent i

9.30% ph. for

directed to pay interest at the prescribed rate of

very month of delay from the due date of
possessioh i.e., 30.09.2018 till the handing over of the pessession
Further the periofl of 6 months is allowed due to Covid-19 situation
for which neithpr the promoter will pay delayed possession
charges, nor the promoter/respondent will charge delayed
payment ¢harges from the complainant if any.

ii. The arrears ol such interest accrued from 30.09.2018 till the date

of this order shalj be paid by the promoter to the allottee within a

period of|90 dayg from date of this order and interest for every
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L.

iv,

vi,

month ofidelay shall be paid by the promoter to the allottee before

10t of the subsequent month as per rule 16(2) of the rules.

The respendent is directed to hand over the physical possession of

the unit within 2 months from this order.

The complainang is directed to pay outstanding dues, if any, after
adjustment of interest for the delayed period.
The rate pf interpst chargeable from the allottee by the promoter,

in case off defaultishall be charged at the prescribed rate i.e., 9.30%

t,:‘prnfhntﬁr which is the same rate of interest
which the promaters shaflf EE Iiahle to pay the allottee, in case of

the Act.

_nsed of.

R +—«

¥ —
(Vijay Kufnar Gayal) (Dr. K.K. Khandelwal)
Member Chairman

Dated: 30.03.202

Haryang Real Egtate Regulatory Authority, Gurugram
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