HARERA

& GURUGRAM Complaint No. 2775 of 2021
BEFORE THE HARYANA REAL ESTATE REGULATORY
AUTHORITY, GURUGRAM

Complaint no. : 2775 of 2021 |
First date of hearing: || 24.09.2021
Date of decision: | 05.04.2022 |

1. Gautam Puri
2. Samir Puri

Both RR/o: - R-90, Greater Kailash, Part-1,
New Delhi- 110048 | Complainants

‘-.,...,# r
Versus

"IL ""J K
M/s Anant Raj Infustries limited
Office: CP-1 Sectgr- 8 IMT'Manesar
Dist.- Gurugram, aryan&lZZUSl ;N Respondent

:’""

CORAM: -

Dr. K.K Khandelwal _' Chairman
Shri Vijay Kumar Goyal» Member
APPEARANCE: |

Mohd. Irshad (A vucate) & Complainants
Mr. Siddharth Bhatia (Advocate) Respondent

ORDER

1. The present cuﬂ!}:ﬂint ﬁated 02.08. 2021 has been filed by the
cumplainants!alluttges in'Form CRA under section 31 of the Real Estate
(Regulation dnd Development) Act, 2016 (in short, the Act) read with
rule 28 of the/Haryana Real Estate (Regulation and Development) Rules,
2017 (in short, the Rules) for violation of section 11(4)(a) of the Act

wherein itis inter alia prescribed that the promoter shall be responsible
for all obligations, responsibilities and functions to the allottees as per

the agreement for sale executed inter se them.
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A. Project and unit related details
2. The partmut}*s of the project, the details of sale consideration, the

amount paid by the complainants, date of proposed handing over the
possession, delay period, if any, have been detailed in the following

tabular form

S.No. Head? Information I

1. Proje¢t name and location | "Anant Raj Estate” Sector- 634,
= Gurugram

2. ijeé(r area T [1081245Acres

3. Naturrz of the project f r. { & Plotted Colony L_

4, License de}a‘_ﬁ; 7 ¢ 7 . R

5. Lice ns:.a:lm‘t".r | Granted on Validity Licensee

119|of 20':1-21" 2_3.152.2011 27.12.2019 | Rose Realty
\ '~ Pvt Ltd. & ors.
\ C/o Anant Raj
Industries

Ltd.

71 :1f20"_14l' 29.07.2014 | 28.07.2024 | Anant  Raj |
= Industries

Ltd. & ors.
C/o Anant Raj

L.

W

Industries
Ltd. ‘

6. HRERA registered/ not | 142 of2017

registered
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7. Occupation certificate Not obtained

Details of unit allotted to the complainant no. 1 i.e., Sh. Gautam
Puri

8. Date | of floor buyer|27.06.2014

agreement (As per page no. 37 of the
complaint) |
9, Floorl/ no. allotted to| Floor unit no. 09 on 2nd floor, '

complainant no. 1 e, Sh. | pocket- E

Gautam Puri S (As per page no. 38 of the

/ ' 4 complaint)
10. | Floorarea admeasuring 12226 sq. ft. ,

{Total area = Ffoor unit area
_ (1836sq. ft.) + part of basement
\ area (390 sq. ft.]}

(As per page no. 38 of the

complaint)
11. | Total sale consideration Rs.2,04,33,430/-
d ' L] A
§

(As per payment schedule on

Fy

page no. 67 of the complaint) ‘

12. |Amoynt paid by the Rs.2,04,64,451/-

complainant inclusive of (As per letter of intimation for

amount adjusted. offer of possession dated

28.01.2021 on page no. 108 of

complaint)
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Details of unit allotted to the complainant no. 2 i.e., Sh. Sameer
Puri
13. |Date | of floor buyer| ;s 497013

agreement (As per page no. 73 of the
complaint)
14. | Floor po. Floor unit no. 08 on 2rd floor,
pocket- E
(As per page nu. 74 of the
X complaint)
15. | Floor &rea admggsurirf,ul,ﬁ_ (11 222654 ft.
f'_. "I |(rotal area = floor unit area
: (1836sq. ft.) + part of basement
area (390 sq. ft.))
i (As per page no. 74 of the
," complaint)
16. | Total $ale consideration | | o5 04 33 420 . )
(As ‘per payment schedule on
. w- . Dbageno 104 of the complaint)
17. AmUUHt T:p d : '_b:-,-"!_ :‘thE- Rs.1.02.31 215’1_
comphinant_l (As alleged by the respondent on
' page no. 03 of reply)
18, | Payment plan Construction linked payment
| T plan
19. | Posse$sion clause Clause 4.2
The developer shall endeavor to

hand over the possession of the |
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floor unit within 36 months
jrom the date of execution this
floor buyer's agreement with a
grace period of 6 month
{Tentative handover date).
Notwithstanding the same, the

developer shall at all times be

| entitled to an extension of time
' frﬂm the tentative handover date, ‘

| if the completion of the colony or |

the part / portion of the colony
where the said floor unit is

situated is delayed on occount of

any force maojetire event

20. | Due date*ﬁ_fr_ delivery of 27.12.2017
possession N4 G (Calculated from the date of the
| execution of floor buyer’s
! ] agreement i.e, 27.06.2014 + 6
| months grace period)
21. | Date ufoffer‘;::f'ptrssessinn 28.01.2021
to thg complainant (As per page no. 10B of the
complaint)
22. | Gracg period utilization

Since possession clause 4.2 and
force majeure clause 14 of the
floor buyer's agreement
incorporates unqualified reasan
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for grace ‘period/extended
period of 6 months. Accordingly,
the authority literally
interpreting the same, allows
this grace period of 6 months to
the promoter at this stage.

23.

Delay, in handing over| 3 years3 months 1 dgy_ 1
possession from due date of
possession ie, 27.12. 201?‘

till offer of possesmén plus "

two l')‘fDﬂthS] .e., 28.03. 2021 ‘

Facts of the complaint™ 4 *

iy,

The compla nantF.-"'b:a's made the “following submissions in their

complaint:

d.

That the Preﬁe’ntl gomplaint is being filed against respondent for the
deficient services which inter alia includes failure to timely
offer/deliver p&é\s&%ﬁibn.uf residential unit i.e. independent floor,
unit no. b 2m floor, plot no. 9, pocket E, admeasuring 2226 sq. ft.
(herein ferred to as'the said unit) along with all easements,
privilegés, rights and benefits attached thereto in the project
known 4s "Ahant Raj Estate” situated at Sector 63-A, Gurugram,
Haryana. The total sale consideration for the said unit is
1 2,04,33,430/-, including taxes and other charges and the
complaipnants have already paid more than the aforesaid
consideration ie, X 2,04,64451/-. However, the respondent
company delayed the project for more than three and thereafter,
while Difering possession to the complainants vide their letter

dated 28.01.2021, illegally and arbitrarily demanded the payment
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la.

of GST from the complainants despite the complainants having
already paid the service tax, besides the respondents in a highly

arbitrary manner and in clear contravention of the applicable laws,

and the assurances and promises given by the respondent, even

failed to account for the compensation for delay in completion of
the said

roject. Being aggrieved, the complainants have preferred
the present complaint.

That the respondent is a company incorporated under the
Companies Act, 1956 ahd;i‘s-eﬂsﬁng under the Companies Act,
2013. The respondent tump’:ap}" is-inter alia engaged in the real
estate sector. Thé-.{:émpﬁﬁ'&rﬂaims:tﬁ have built a solid reputation
for quality angh ,:greaE value for money. Also, claimed to have

completed a series of real estate pm]eets in and around the NCR

of floor buyer agreement. The representatives of the respondent
company further allured the complainants by showcasing lucrative
and world class amenities in the said project. It was further
represented to the complainants that the construction at the site

had already commenced.
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d. That the/complainants under influence and with bana fide beliel

had applied for booking of two units in the said project of the

respondgnt company, and the respondent company, having

accepted| the said applications of the complainants allotted the
following units in favour of the complainants:

i. Independent floor unit 9 on second floor of the residential
building to be constructed on plot no. 9 in pocket e
admeasuring 2226 square: feet along with all easements,
privileges, rights and beneflts attached thereto in the project
known as “Anant Raj Estate, Sector 63-A, Gurugram, Haryana,
a]luqed in favour of the complainant no. 1 i.e., Gautam Puri; and
ii. Inde endlent_f"ﬂn'ur unit 8 on second floor of the residential

building to be constructed on plot no. 8 in pockel e
admeasuring 2226 square feet along with all easements,
privileges; rigHts and benefits attached thereto in the project
known as “Anant.Raj Estate, Sector 63-A, Gurugram, Haryana,
allotted in favour of the complainant no. 2 i.e., Sameer Puri.

e. Thattheallotment of the above satd units was followed by a printed
and pre drafted floor buyer agreement, which the complainants
were I quiri&d; to execute, and following the respondent’s
instructipns, and again on the premise that the respondent shall
completf the project and handover the said units to the

complaiJiants within the committed period, the complainants

executed the said agreement(s) with the respondent. The

agreement between the respondent and the complainant no. 1 i.e.,

Gautam |Puri was executed on 27.06.2014, and the agreement
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between the respondent and the complainant no. 2 i.e., Sameer Puri

was executed on 18.06.2014 though validated with effect from
15.09.2013.

f. That the project was inordinately delayed, and complainant no. 2

requested the respondent to refund the amount paid by him to the
respondént against the above said allotted unit. The respondent
conceded that the project shall take some time to complete,
however| the respondent did ‘not accede to the request of the
complainant no. 2 for ref;tnﬂ'&ﬁthe amount paid by him against his
allotted Unit i.e. Rs.1,0231,215 /-
g. That the esput_;ﬁ!lfenl:'. inthe givensituation, offered to transfer the
amount paid Iby}cuﬁplﬁin'aﬂt no. 2 towards the consideration for
the unit hié}fjufﬁs allotted to his brother i.e., complainant no. 1.
The resp ndéniﬁ'.lrther agreed to add the name of complainant no.
2 along with &pﬁlp\l'a_inant no. 1 as the allottees of the said unit i.e.,
independent ﬂo'i.';r unit 9-on second floor of the residential building

to be cohstructed on plot no. 9 in pocket E admeasuring 2226

square feet. N k)

h. That ac urd'ﬂ"igfy, the ‘total sale consideration paid by the
complairfants for the only allotted unit i.e. independent floor unit 9
on seconf floor of the residential building to be constructed on plot
no. 9 in jpocket E admeasuring 2226 square feet along with all
easements, privileges, rights and benefits attached thereto in the
project known as “Anant Raj Estate” was Rs.2,04,64,451 /- (Rupees
Two Crores Four Lakhs Sixty Four Thousand Four Hundred and
Fifty One Only).
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.. Thatin terms of the clause 4.2 of the floor buyer agreement dated
27.06.2014, the respondent was to complete the project and
handovel possession of the said unit to the complainants within a
period of 42 months {including the grace period of six months).
Clause 42 of the said floor buyer agreement dated 27.06.2014 is
reproduded hereunder as:

i,

e Developer shall endeavor to hondover possession of the
Floon Unit within 36 months fram the dote of execution of this Floor
Buyer Agreemeni with @ groce period of 6 months (“Tentative
fHandover Date”). Ncrnv.‘thﬁlt'qnding the same, the Developer sholl
ot all times be entitled to'an extension of time from the Tentative
Handover Date, Iif the'Completion of The Colony where the said
Flood Unit is situated is delayed on gccount of any Force Majeure
Event”

j.  Thatas per the r‘gspnndent's commitment to the complainants, and

as per t'je aE'::jv;e 'said clause in the floor buyer agreement dated

2?.06.2#1 4, the possession of the alletted unit was to be given to

the com lain{aﬂits \in December 2017, The complainants had full

laith in ;e respondent, and as the complainants needed the unit
for their|self-use, they have patiently waited for the respondent to
give the possession of the-saidunittothem. The complainants had
time and aga {z’il_sited the respondent’s office to enquire about the
status ofithe project, and on every occasion, they were assured that
the projfct shall soon be completed, and the unit shall be offered
for possession to the complainants in the coming few months. On
every such occasion the complainants had believed the assurances
of the respondent.

k. That after a delay of more than 3 years in completion of the said

project, the respondent vide its letter dated 28.01.2021, offered the
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possession of the said allotted unit to the complainants, and raised
a demand for the alleged balance dues including GST.

|.  That under the aforesaid circumstances, the complainants are left
with no plternative but to file the present complaint against the
respondent company inter alia seeking relief of possession of the
unit allotted to the complainants vide floor buyer agreement dated
27.06.2014 along with the interest and compensation for the delay
in offering of the pﬂssessmn. and further, a direction to the

respondent to issue a- ﬂ'esh uffer of possession, excluding

therefrom the demand for GST within a reasonable time, as
directed ythlsAuthnriﬁy ‘However, in the event, the possession of
un}f 1'iéa\rlm::t be delivered by the respondent, the

complainants a!*e ‘entitled to refund of % 2,04,64,451 /- along with

the sai

simple i terest @ 12% per annum with effect from the date when
3

the said pmount was paid by the complainants to the respondent.

4. The complainant is seeking the following relief:

a. Directther dent company to reissue the offer of possession
r? om the demand of GST.
b. Direct the rgs;::ondent' to handover Direct the Respondent to

excludi

handover the physical possession of independent floor unit 9 on
second ‘Iucnr of the residential building to be constructed on plot
no. 9 in pocket E admeasuring 2226 square feet along with all
easemerits, privileges, rights and benefits attached thereto in the

project known as "Anant Raj Estate, Sector 63-A, Gurugram,
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Haryana, in all aspects, as agreed under floor buyer agreement
dated 27,06.2014.

Direct the respondent company to execute registered sale deed in

favour of the complainant pertaining to independent floor unit9 on
second floor of the residential building to be constructed on plot
no. 9 in/pocket e admeasuring 2226 square feet along with all
easements, privileges, rights and benefits attached thereto in the
project known as "Anant Raj Estate, Sector 63-A, Gurugram,
Haryan

Direct the respondent to péyffﬁ;ﬁﬁpensatinn for the delayed period
in handing possession of the said.unit in terms of the RERA Act at

the rate which @%ﬁuthhﬁtﬁdéﬁiﬁs fitand proper.

- J
On the date u?" irhﬂ-alring, the authority explained to the

respondent/ rnrqatbr about the contravention as alleged to have been
committed i relatidn to section 11(4)(a) of the Act to plead guilty or
not to plead guilty. s

Reply filed by the respondent

The respondent hhs contested the complaint on the following grounds:

.

The res ondentj}\erem known as "Anant Raj Limited" previously
known as "Anant Rai anup is’a company incorporated under the
Companies Act, 1956 with the registered/corporate office of the
respondent is at H-65, Connaught Circus, New Delhi-110001. The
respondent is a renowned builder in the field of construction
business and started constructing the project "The Anant Raj

Estate" at Sector 63-A, Gurugram having villas/ bungalows/floors.
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.

The said|project is spread across many acres of green land in one

of the Gurgaon's most and posh areas surrounded with natural

ings. The said township project comprises of plots, luxury

rise gated community. Being totally self-contained, it will
encompass all the critical infrastructural facilities. The concept is
designed to meet all home: needs - initially plots being available,
followed wup with buifttup home options like villas/
bungalows/floors on offer..

The praject is +'sn'atagi'ca‘lly*laﬂated at Sector 63 A, Gurgaon,
surrocungded IfY,.?“ elegant of posh résidential projects, & within
close vi¢inity from Gurgaon - New Delhi Expressway & Metro
Stations mails*:ﬂn MG Road Gurgaon as well as the Indira Gandhi
Internatjonal .ﬁfi‘phrt which is in closé proximity of 15 Kms from
the said raject.f‘f ' '
In the sajd project the'Anant R‘*aj"l.lmﬂed has provided the following
facilities/aménities power back up, gated pockets/blocks with
security fulll lit township with street lighting, kriti hospital
already upelfatfonal and running commercial shopping centre,
community centre/club spread over approx.1.60 lakh sq. ft. area
with swimming pool is under construction.

The deldys were caused on account orders passed by the Hon'ble
National Green Tribunal and the State Pollution Control Board
which issued various directions from 2015 till 2018 (every year) to

builders to take additional precautions and steps to curtail
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pollution. On account of the aforementioned reasons the progress

of the work of the respondent was abruptly hampered. it is further
submitted that all these events led to suspension and stoppage of
works on several occasions which also resulted in laborers and
contractprs abandoning work. Since the National Green Tribunal
had passed order governing the entry and exit of vehicles in the
NCR region. Also, the Hon'ble NGT had passed orders with regards
to phasing out the 10 years old diesel vehicles from NCR. The
pollution levels of NCR regfén ha,ve been quite high for a couple of
years at the time of chahgem weather in November every year. As

a result|of val;uSus tiiractiuhs from the authorities at different

regarding wafe{ﬁhnnge and pollution control etc,, coupled with

laborers

and contractors abandoning the works; the respondent

had to run t'rpn'.ﬁpillar to post in order to find new contractors and

laborers
respond
the flat/
that the

about the pr

thui ﬁf’féctmg the progress of the project. Hence, the
ntis ndt liablefor the delay tn handing over possession of
apartment of the complainant. It is respectfully submitted
esp pdpntlhas e and again informed the complainant
cl sof th prh]&'r.

Further ure,\ mfi.- 08,1 L:ZG];E, the Central Government announced

the dem

onetization of all 500 and 1,000 banknotes, due to which

the respondent was unable to continue with the construction for

about 6-

months until the situation normalized. During this period

the contractors could not make payments to the labor in cash as

majority

in India

of the casual labor force engaged in construction activities

do not have bank accounts. and are paid in cash on a daily
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basis. During demonetization the cash withdrawal limit for

companies was capped at Rs. 24,000/- per week initially whereas
cash payments to labor on a site of the magnitude of the project in
question are Rs. 3-4 Lakhs per day and the work at site for almost
halted fgr 7-8 months as the bulk of the labor being unpaid went
back to their hometown, which resulted in shortage in labor. Hence,
the implementation of the project in question got delayed on
account jof the issues faced by the contractor due to the said
notification by the Centzal,ﬁgwemment Further, there are studies
of the Réserve Bank of Tndl.a and independent studies undertaken
by scholars of @ﬁenent*insﬁtutes_. universities and also newspaper
reports euter@lfufr the relevant 'peribd of 2016-2017 on the said
issues inyj;#jt‘:t[{uf demonetization on real estate industry and
constru tinni]al%&r. The Reserve Bank of India has also published
reports on imné'l:;'_t__ of demonetization. In the report macroeconomic
impact fdemnﬁejﬂz_aﬁnﬂ,, it has been observed and mentioned by
the Resérve Bank of India at'page no. 10 and 42 of the said report
that the cunsﬁuﬁunnundumy was in negative during Q3 & Q4 of
2016-2017 aftd*started shnwing impmvement only in April 2017.
Thus, in viev.f a{{he aforementioned studies and reports, the said
event of demonetization was beyond the control of the respondent
and hence, the time period for offer of possession should deem to
be extended for 6 months on account of demonetization alone.
g Several other allottees were in default of the agreed payment plans
and the payment of construction linked installments was delayed

or not made resulting in badly impacting and delaying the
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implementation of the entire project, since the respondents were

unable to pay the contractors on time and due to which the entire
project
h. Dueto

as hampered.
tremely heavy rainfall in Gurugram in the year 2016 and

unfavourable weather conditions all the construction activities

year due to adverse/ sé a??ﬁéﬁ‘thur conditions.

i.  The respondent’recently informed the complainant that despite
respondent fﬁcﬁﬂg several hindrances which were beyond the
control pf résﬁ’bﬁdent the project is completed and occupancy

certificates fori26 plots /buildings haye already been granted by
the co petené'aup_h_ﬂrity including the unit allotted to the
complainants a}li;! ‘many families”hdve started living there. The
complainants have ‘élrcrédy' been.intimated about the same and
accordirgly, the'fnstant complaint is net maintainable.

7. Copies of all the cl‘u ments E*aae been filed and placed on record. The

authenticity is ﬂﬂt_,m dispute, Hence, the complaint can be decided on
the basis of theses undisputed documents.

E. Jurisdiction of the authority

8. The pre[imlLary objections raised by the respondent regarding
jurisdiction ¢f the authority to entertain the present complaint stands
rejected. The authority observed that it has territorial as well as subject
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matter jurisdiction to adjudicate the present complaint for the reasons
given below,
E.l Territorial jurisdiction

9. As per notification no. 1/92/2017-1TCP dated 14.12.2017 issued by

Town and C

ntry Planning Department, the jurisdiction of Real Estate

Regulatory Authority, Gurugram shall be entire Gurugram district for

all purpose with offices situated in Gurugram. In the present case, the

project in question is situated within the planning area of Gurugram

district, thergfore this authuﬁg%ﬁ{ﬁj@mplete territorial jurisdiction to
deal with thelpresent compléint. .
E.Il Subject:matterjurisdiction

10. Section 11(4)(a) ffﬁilgf"ﬁct, 2016 provides that the promoter shall be

responsible tp the &ﬁq‘nee as per agreement for sale. Section 11(4)(a) is

reproduced as hereunder:
i
Section 11(4){a) \%

Section 1

(4) The promoter shall- _

(a) | be respansible for all obligations, responsibilities and
fundtions under the provisions of this Act or the rules and
reg lations made thereunder or to the allotcees as per the
agréement far sale, orto the association of allottees, as the case
may be, till the mnﬁeyarm& of all 'the apartments, plots or
builtlings, as'the case may be;to the allottees, or the commaon
areqs to the association of allottees or the competent authority,
as the case may be;

ion 34-Functions of the Authority:
of the Act provides to ensure complionce of the

made thereunder,
11. So, in view of the provisions of the Act quoted above, the authority has

complete jurisdiction to decide the complaint regarding non-
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compliance of obligations by the promoter leaving aside compensation

which is to be decided by the adjudicating officer if pursued by the

complainant at a later stage.

Findings of the authority on relief sought by complainant

F. I Direct the respondent to pay compensation for the delayed
period in handing possession of the said unit in terms of the
RERA Actat the rate which this authority deems fit and proper.

In the present complaint, the.complainant intends to continue with the

project and is seeking delay Q@e&&lon charges as provided under the

proviso to settion 18(1) nfthegct. Sec. 18(1) proviso reads as under.

“Section 18: - Réturn of amount and compensation

18(1). j’ the oter fails to complete or js unable to give possession
of an E pfaa or building, —

---------------------

Provided tfml where an allottee does not intend to withdraw from

the praject, TL' e shall be paid, by the promoter, interest for every month
of delay, till :mdmg over of the possession,at such rate as may be
prescr bEd 2

Clause 4.2 of the a.partmént buyer agf’eement (in short, agreement)
provides for handing over a'i'pnssessiun and is reproduced below:

"7.1. ROSSESSION

Thed fnp?' ll endeavour to hand gver the possession of the floor
unit within' 36 months from the date of execution this floor
buyeris agreement with a grace period of 6 month (Tentative
handdver daté). Notwithstanding the same, the developer shall at all
times be entitled to an extension of time from the tentative handover
date, if the completion of the colony or the part / portion of the colony
whereithe said floor unit is situated is delayed on account of any force
majeure event.”

At the outsetj it is relevant to comment on the pre-set possession clause
of the agreement wherein the possession has been subjected to all kinds
of terms and conditions of this agreement and application, and the

complainants not being in default under any provisions of this
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1'%

HARERA

agreement and compliance with all provisions, formalities and
documentatipn as prescribed by the promoter. The drafting of this
clause and incorporation of such conditions are not only vague and
uncertain but so heavily loaded in favour of the pramoter and against
the allottee [that even a single default by the allottee in fulfilling
formalities ld documentations etc. as prescribed by the promoter may
make the pogsession clause irrelevant for the purpose of allottee and
the commitment date for handlng over possession loses its meaning.
The incorporation of such qlaﬂﬁe m the flat buyer agreement by the
promoter is just to evade Ehﬂllabfﬂty towards timely delivery of subject
unit and to deprive‘thé allottee of his right accruing after delay in
possession. This i is j¢ msttﬂ corfiment as to how the builder has misused
his dominant pnsftiun and drafted such mischievous clause in the
agreement and tﬁle‘lal]attee is left with no option but to sign on the
dotted lines,

Admissibility of g:’at.‘e period: The promoter has proposed to hand
over the possession of théapartmentwithin a period of 36 months from
date of agre me E‘ﬁeriad of 36 months expired on 27.06.2017,
Since in the res tter‘tha B[‘hﬁll"lncurpuratesunqualtﬂed reason for
grace peri extended period in the possession clause. after
expansively referring to the facts and documents placed on record by
the promotef company for force majeure reasons the authority, allows
the grace period of 6 months.

Admissibility of delay possession charges at prescribed rate of

interest: Praviso to section 18 provides that where an allottee does not

intend to withdraw from the project, he shall be paid, by the promoter,
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16.

17.

interest for every month of delay, till the handing over of possession, at
such rate EST]

ay be prescribed and it has been prescribed under rule

15 of the rulgs. Rule 15 has been reproduced as under:

Rule 15. Prescribed rate of interest- [Proviso to section 12,
sectioh 18 and sub-section {4} and subsection (7) of section 19}

{1) |For the purpose of proviso te section 12, section 18; and sub-
secticlls {4) and {7) of section 19, the “interest ot the rate prescribed”
shall be the State Banh of india highest marginal cost of lending rate
+2%.:

Provided that in cuse the Stote Dank of India marginal cost of fending
rate (MCLR) is not in use, it shall be replaced by such benchmark
J'endm# rates which the Stote Bank of India may fix from time to time
for lending to thegewru.l’pubr’;c ;

The legislature in its wisdom i the subordinate legislation under
rule 15 of the ruleshas determined the'prescribed rate of interest,
The rate crl'mtere'it so determined by the legislature, is reasonable
and if the said rule i1s followed to award the interesl, it will ensure
unlfor!-n pra}:tu.;e in‘all the'cases.

Coﬂselquentlf' as sper website of the State Bank of India ie,

hnpuﬁsb_qp__n, the marginal cost of lending rate (in short, MCLR) as
on date i.e,, 05.04. 2022 is 7.30%. Accordingly, the prescribed rate ot

interest will pe MCLR +2% i.e., 9.30%.

The definitign of ten:n ’i'nterést‘ as deﬁne-d under section 2(za) of the
Act provides that the rate of interest chargeable from the allottees by
the promoter, in :casé of-default, shall be equal to the rate of interest
which the promoter shall be liable to pay the allottees, in case of default,
The relevant|section s reproduced below:

“fza) “interest” means the rates of interest payabie by the promoter
or the pifottees, as the case may be.

Explonation. —For the purpose of this clause—

(i} the rote of interest chargeable from the aflottees by the
promacer, in case of default, shall be equal to the rate of interest
which|the promoter shall be liable to pay the allotrees, in case of
defoult;
(i} | the interest payable by the promoter to the allottees shail be
from the dote the promoter received the amount or any part thereof
til the date the amount or part thereof and interest thereon is
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18,

19.

HARERA

réfunded, and the interest payable by the allottees to the promoter
shall e from the date the allottees defaults in payment to the
promoter till the date it is paid;”

Therefore, interest on the delay payments from the complainants shall
at the prescribed rate ie, 930% by the

respondent/promoter which is the same as is being granted to the

be charge
complainants in case of delayed possession charges.

On considefation of the documents available on record and
submissions made regarding contravention of provisions of the Act, the
authority is satisfied that ﬂi&ﬁﬁ#pﬁndent is in contravention of the
section 11(4)(a) of the Act,. b?f h"at'hﬁnding over possession by the due

date as per the agr?ﬂnmﬂt,iﬂy-_ﬂrtue of clause 4.2 of the agreement

executed be een'fﬁﬁi!parﬂﬁs. on 27.06:2014, the possession of the
subject apar meq{ 'saé to be delivered within 36 months from the date
of execution of aﬁé,e:nent. The period of 36 months expired on
27.06.2017.
the reasons untea\;ﬁbpi@fé.j}iemfni'e, the due date of handing over
possession i§27.12.2017. The respondent has offered the possession of
the subjecta artmegun.ZB.@.l.ZﬂZ-l.Am:nrdingly, itis the failure of the

to fulfil its obligations and responsibilities as per

s far éﬁ:gtace period is concerned, the same is allowed for

the agreement to hand over the possession within the stipulated period.
Accordingly, the ;ii:it‘i-cni'npliance of the mandate contained in section
11(4)(a) read with proviso to section 18(1) of the Act on the part of the
respondent is established. As such the allottee shall be paid, by the
promoter, interest for every month of delay from due date of possession
i.e., 27.12.2017 till the offer of the possession plus two months i.e,
28.03.2021 at prescribed rate i.e,, 9.30 % p.a. as per proviso to section

1B(1) of the Act read with rule 15 of the rules,
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24,

25.
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Also, the amaqunt so paid by the respondent to the complainant towards

compensation for delay in handing over possession shall be adjusted

towards the felay possession charges to be paid by the respondent in

terms of proviso to section 18(1) of the Act.

F.II Direct
possession excluding therefrom the demand of GST

e respondent company to reissue the offer of

possession was prior to 01 0?26‘1? fd‘ate of coming into force of GST),
the respondent/ pruniﬁtéﬁéfhd'ﬁ'éhﬁﬂaﬂ to'charge any amount towards
GST from thq complainants/llottees as the liability of that charge had
not become uenip tf: the due date of possession as per the buyer's
agreements. [n tﬁ?;ﬂesent complaint, the possession of the subject unit
was required to I}t{'-ﬂieiﬁqatEd'fby.Z?JZ.Zﬂl? and the incidence of GST
came into operatioh, o1.01.07,2017. Soj the respondent is right in
charging GST, but the r;‘s"bu‘nﬂenf musttransfer the benefit of input tax
credit to the allottee;

In the prese , as per intimation for offer of possession letter dated
26.01.2021, all the-payablé camponents are given inclusive of GST
applicable along vﬁth citation "“if any”. Moreover, there is no specific
payment plah is given according to which the payment payable could
be ascertaingd, that as to what payment is to be paid before the
incidence of GST and what payment is to be paid after the incidence of
GST. It is to be noted that GST shall be applicable on the payment due

after incidence of GST i.e,, 01.07.2017. In this regard, the respondent is
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directed to provided details of payment plan and fresh statement of

account giving separate details for taxes appliable.

F.III Direct the respondent to handover Direct the Respondent to
handover the physical possession of independent floor unit 9
on secand floor of the residential building to be constructed
on plujnu. 9 in pocket E admeasuring 2226 square feet along

with all easements, privileges, rights and benefits attached
thereta in the project known as "Anant Raj Estate, Sector 63-
A, Gurugram, l-laryan_a"_._,-j_q:_il__ll._-_aspects, as agreed under floor
buyer agreement dated 5'5;_66'.2014

26. The respondfnt has,offered the possession of floor on 28.01.2021 but
the possession nfjslegi'ﬂ floor i§'yet not handed over by the respondent
due to non- aymen"'t of due installment. There is nothing on record
showing a unt of ‘installment due and the demand raised vide
intimation far nffér'-ai_’_pussassinﬁ is also under dispute. Therefore, the
complainant!is direéted to Tneikelpaymént'tuwards due installment as
per fresh statement of account to be issued by the respondent and to
take the possession of the floor.

F.IV. DirectT theL

deed i favpul; of the complainant pertaining to independent

épund'én't' company to execute registered sale

floor unit 9 on second floor of the residential building to be
constructed on plot no. 9 in pocket e admeasuring 2226
square feet along with all easements, privileges, rights and
benefits attached thereto in the project known as "Anant Raj
Estate, Sector 63-A, Gurugram, Haryana
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27,

28.

The respondent is under obligation as per section 17 of Act to get the

conveyance deed executed in favour of the complainant. The said relief

can be addressed after payment of due installment by the complainant

as per fresh statement of account and after taking the possession of the
said floor.

Directions of the authority

Hence, the authority hereby passes this order and issues the following

directions upder section 37 uf I:he Act to ensure compliance of

obligations cast upon the PI‘QPT.%!'% per the function entrusted to the
authority under section 34[!‘]‘“ iohls

a. The res nndeni-‘lsﬂireﬂtéd tbl;iay' the interest at the prescribed
rate i.e., 9.30 @ré’nnu'ﬁ'r’forevéry month of delay on the amount
paid byl the 'Ebmplaina.nts from due date of possession ie,
27.12.2017 umﬁae expiry of 2 months from the date of OC i.e,
28032021, \ ¢ " |

b. The artears u‘lisge}i interest acérued from 27.12.2017 till
28,03.2021 shall be paid by ‘the profmoter to the allottee within a
period of 90 days from datewf“thls order. -

¢.  The con eyaii&d{i\ag also been executed between the parties
thereforg, thé t-:q_mptai nant is directed to take the possession of the
said unit within 2 ﬁ;onths ﬁ‘am the date of this order.

d. The complainants are directed to pay outstanding dues, if any, after
adjustment of interest for the delayed period. The rate of interest
chargeable from the complainants /allottees by the promoter, in
case of default shall be charged at the prescribed rate i.e., 9.30% by

the respbndent/promoter which is the same rate of interest which
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the promoter shall be liable to pay the allottees, in case of default
i.e., the delay possession charges as per section 2(za) of the Act.

e. Also, the amount so paid by the respondent to the complainant
towards compensation for delay in handing over possession shall
be adjusted towards the delay possession charges to be paid by the
respondent in terms of proviso to section 18(1) of the Act.

f. If there lis no amount outstanding against the allottees or less
amount putstanding agamst the allottees then the balance delay
possessibn charges sh‘aljbf bq ‘paid after adjustment of the
outstanding against the allurfees

g The respondent/Shall not charge anything from the complainants
which is|not gpgi’t of the buyer's a'greg_‘r'nent. However, holding
charges shall tfﬁt;ﬁe charged by the promoters at any point of time
even after being part of agréement as per law settled by Hon'ble
Suprem Cnu\'-ft'f;n_cij._ri_l appeal no, 3864-3889/2020.

29, Complaint stands dié‘épﬁp&ﬂﬁ

30. File be consigned to registry.

I 1‘ » ' | W\

Vi |
(Vijay Kuar Guyal] ' {Dr. K.K. Khandelwal)

Member Chairman

Harylana Real Estate Regulatory Authority, Gurugram
Dated: 05.04.2022
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