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1.

EX.PARTE ORDER

The present comPlaint has beer

complainant/promoter against the allotte

of the Real Estate (Regulation anrl Deve

[in short, the Act) read with rule 28 o

filed by the

es under section 3l-

opment) Act,201,6

' the Haryana Real
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Estate fRegulation and Development) Rul ,,2017 (in short,

and 13(1) of thethe Rules) for violation of section 19(6J, I

Act wherein it is prescribed that the al ottee shall make

necessary payments in the manner a within time as

pay interest, at

such rate as may be prescribed, fbr any del y in payments.

nsideration, the

roposed handing

ave been detailed

No.593 of 2021'Complai

Village
pur Gujjar, Sector-
Gurugram.

Project name and location

1'/.4187

sing projectGroup hNature o

dated 10.08.20137',7 of 201DTCP license no.

elwal & othersName of the licensee

RERA registered/not
registered

17 dated 10.10.2017HAERA registration no'

25.1.0.20Registration valid uP to
floor, tower-E

nt letter annexed
re-V on page 51 of

Unit no. E-904,9

fvide all

tment letter annexed
re-V on page 61 of

1750 sq.

['uide al
Size of unit

specified in the agreement for sale and

Unit and proiect related details

The particulars of project, uttit, sale

amount paid by the respondents, ilate of

over the possession, delay pericld, if any,

in the following tabular form:
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5. Registered
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RER&

UGRAM Ciomplair t No.593 of2021,

cornplaint

B. Allotment letter 25.04.20t

Iannexure
cornplaint

V on page 5L of

9. Timely Payment Clause

:,.s

xlll

11. Time i
Buyer's Ol

11.1.1. Ti
with r(
obligation
pa:F th
Considera
Schedule l

due date
prr:scriber
agneed ar

the Buyer
demand n
the Comy
required t
for payme
Payment
performar
obligation
terms ther

L7.L.2 F,

making i

terms
inl-erest
chargeabl
shall alsr
rights to
thre convi
refuse t
apartmen
any other
payments

; the essence:
ligation
me is the essence
spect to the
; of the Buyer to
r Total Sale
:ion as provided in
II on or before the
(s) as may be
. It is clearly
rd understood by
that except for at
rtice for payments,
any shall not be
: remind the Buyer
nts due as per the
Plant on for

ce of any other
; of the Buyer in
eof.

)r any delay in
rny payment in
:hereofl simple
@15o/o shall be
:. The Company.
r be within its
lecline to execute
)yance deed and
o transfer the
: in the name of
buyer unless all

are fully paid.

10. Possession Clause L4.. (

possessio

Subject tr

and to

iompletion an(
r of the apartment
, the terms hereof
:he buyer having
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ERA
Cor plain No.593 of 2021.

uith all the terms
Citions of this
, the company
to hand over
of the aPartment

)eriod of 48 from
f receiving the last
rals required for
rIIl€llt of
)n of the project 

I

ompetent authoritY
date of signing the

; whichever is later
his period to be

the time taken in
re approvals and
: certificate and
lprovals required
anding over the
n of the apartment

such other
lnt/conditions as

directed by the
he resultant period
)e called as

rent period".
this committed

will automaticallY
tended by for a

race period of 180

iot issuing the
rtr notice and
19 other required
)s ["Due Date of
)n")
r)

(emphasis

11. Date of execution of
buyer's agreement

0 5.05.2C

Iannexu
complait

t5
e-VI on page no. 54 o

t)

12. Payment plan Constru
plan

tion linked paYment
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TRA
(lo nplai t No.593 0f 2021,

[anr
com

exun
llain'

-VI on page 9L of
)

13. Total sale consideration Rs;. l
but
(vid
annt
purg(

,0L,9
nclur

: stat
rxed i

rBB o

1,250/- (without tax
ing IFMSD)

:ment of account
s annexure-VlI on
I complaint)

t4. Total amount paid by the
respondents

Rs.,

[vid
arrn
pag

3,62,

l stat
rxed r

,BB c

lment of account
s annexure-VlI on
complaint)

1, /-)7

15. Occupation Not cbtai red

L6. Not offer d

Facts of the complaint: -

That the respondents/allottees book

measuring 1750 sq. ft., in the: Proj

[hereinafter referred as the 'setic

application form, dated 23.11,.i1.01,3

Rs. 4750/- per sq. ft. plus other

applicable, for the total sale considlet

and paid Rs. 6,00,000/- as an initir

respondents/allotees had opted fo

payment plan for making Paymr3n

unit's sale consideration.

That the respondents/allottees paid

6,00,000/- vide cheque no.73Ei707 
'

on Indian bank and other instalmern

+3,62,871/- inclusive of service tax.

pr(

ora

char

atior

lbo
a(

ate

;to

a iBHK flat+ servant,

amely 'The Melia'

ject'J by way of

basic sale price of

ges and taxes, as

of Rs. 79,34,850/-

lking amount. The

onstruction linked

wards the subject

king amount of Rs.

24.70.2013 drawn

rl amounting to Rs,
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That a residential unit no. E-904 situa

tower-E in the said projec!

respondents/allottees vide allotment I

The respondents/allottees also ex

buyer's agreement (hereinafter refr:

the complainant on 05.05 .201,6.

That on the date of filingl

That the complainant has obtained all

for the development of the prroj

approvals obtained are already on

of the project is going on with full svri

of most of the towers in the proj

which the respondents/allottees hav'e

complete. The brickwork & other in1

also going on with full swing and

completion stage.

That the respondents/allottees tr

payment plan signed by them to pay i

discharge their statutory obligations

ABA. However, the respondents/all

payment of due instalments as

complainant, from time to time.

respondents/allottees have

including service tax and a

t No. 593 of 2021,

lo es, on account of

provals required

details of the

he development

e structural work

inc uding tower-E in

d the said unit, is

nishing works is

almost at the

ed, under the

stal ents on time and

the ninth floor of

allotted to

ated 25.04.201s

an ,pr.trn.nt

the 'ABA') with

complaint, the

Rs. 43,62,871./-

67 ,08,545 /- is

under the said

failed to make

OI

w

id

m f

of

nly

reat

tte

entr;/

rd.

anded by thede
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9. That the complainant has duly complied vfritrr all applicable

provisions of the Act, 201.6 and .1r,., [na also that of

agreement for sale qua the respona.lr, ,Ja o,n.r allottees.

Since starting the development of the said project, the

complainant has been sending upaatef ,Uo[rt the progress of

the project regularly from time to time nrostly on monthly

basis to all the buyers including the respondents. The

customer care departmenpof, fru .o*[,r,n[rt i, regularly in

touch with the respondents and other buyers for giving

updates on the prqgiess of thd project. The

progress of the

respondents/allottees were updated on a number of

occasions, by e-mail and letters etc, on

project from time to time, and also i,nvited to make a visit of

the said project.

10. That the respondents/allottees voluntarily and knowingly,

failed to pay instalments despite repeated demands and

reminders etc. by the complainant. The complainant also

informed the respondents/allotl:ees through various

demand/payment request letters, that home loan facility was

available by leading banks/NBFCs s;uch as HDFC, ICICI, SBI,

Central Bank of India, Reliance l-lome Finance Limited, Tata

Capital Home Loan at a good rale c)f interest. Further, as a

goodwill gesture letter dated 01.01;.2019, the complainant

offered the respondents/allottees a one-time settlement to

waive off all the interest charges on the condition of payment

of the entire principal amount at the earliest but in vain.
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That in terms of the ABA, the rers

under statutory obligations to pay ttre

time agreed therein and also to bear

dues, It is pertinent to note that in terr

ABA, the respondents/allottees have

due payments for any reason whatso

That the complainant had commenced

5o/o

o ause 13.3 of the

ri t to withhold the

r.

nstruction of the

the approval of

1,6 m the Haryana

plainant is fully

artments/flats to

iod.

ly related to the

s including

assurance of the

t they will make

the project was

eb n continuously

nts/allottees are

ments within the

imple interest on

voluntarily and

ues. As per last

the complainant

f Rs. 53,40,899 /-
respondents, also

and payable on

;ing instalments.

State Pollution Control Board. Th

committed to hand over the possr:ssio

the buyers well within the promi:sed ti

That the development of the project i

funds received from the

the

vln

ofa

ther

tb
nt

th

du

respondents/allotees and relyirrg

allottees including respondents/ allo

the payments on time, the cons;tru<

started.

dire

allo

the

That the respondents/allottees hra

making defaults in making p nts,

knowingly, of their instalments and

payment request dated 20.08.201,9

to the respondents/allottees an an:

including GST was due and payable

an amount of Rs. 13,67 ,646 f - w

No.593 of2021

said project on 01,.1,2.2016 after rec

'Consent to Establish" dated 12.LL.2

account of interest on the previous ou an

Page B of 18
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That non-payment of dues by the reSpo ts/allottees are

not only limited to delay in construction

but also hampering the entire project. If t

to complete the project due to def,aults i

respondents/allottees and other allotte

complainant fails

payment by the

like him, the

complainant will suffer a huge loss, clamag the good-will and

also make vulnerable to huge penalties und the provision of

the allotted unit

registered under

r the ABA, if the

the fault of the

additional cost of

ottee who paid in

rplainant towards

and also that of

lottees and other

f the project, the

law.

That given the situation, since, the project

the Act, upon expiry of the time given un

delay compensation or the refund to the al

time. All this will ultimately push the cor

insolvency.

That the respondents/allottees arr3 obli

complainant is entitled to recover thLe due

ted to pay, and

mount along with

ction 19(6J and

That the complainant has duly rcomplied ith all applicable

provisions of the Act of 201.6, and rul

agreement for sale qua the respondents/

allottees. Since starting the development

complainant has been sending updates a

the project regularly from time to time

ut the progress of

ostly on monthly

ondents/allottees

No.593 ofZ02\

basis to all the buyers including the res
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and also the customer care department of

regularly in touch with the respondents/

updates on the progress of the project. T

the complainant to flat buyers

respondents/allottees is already on

reference. However, it is submitted th

required by the hon'ble authoriQr, the

submit remaining copies of updates sent b

to flat buyers including the respondents/all

That under section 31 (1) of the Act., the h

empowered to adjudicate the prese:nt co

by the complainant as a promot

respondents/allottees being allottee of a

project.

Relief sought by the complainant: -

The complainant has sought following reli

i.

The authority issued a notice dated 0

complaint to the respondents by speed po

given email address at

reports have been placed in the filer. The

notice dated 11,.1,0.2021 for filing reply

respondents on email address at

Despite service of notice, the responden

Page 10 of 18

Complai t No. 593 of2021

a promoter clf the

Direct the respondents/allottees to

the outstanding interest and mak

future instalments on time as agreed

complainant is

lottees for giving

updates sent by

including the

rd for ready

t as and when

complainant will

the complainant

ttees.

n'ble authority is

plaint being filed

roject against the

unit in the said

ake payment of

payment of the

nder the ABA.

.1,1.2020 of the

and also on the

The delivery

fter, a reminder

was sent to the

have preferred

19.

C.

20[

2T,





HARERA
GURUGRAM Complaint No. 593 of 2021

neither to put in appearance nor file reply to the complaint

within the stipulated period. Vide order dated 29.70.2021, on

the request of the complainant, a public notice was ordered

to be issued by the authority regarding this case at the cost of

the complainant. Further, the registr:y of the authority issued

a public notice in the newspapers, which were published on

23rd February on page no. 10 of 'The Tribune' and on 24th

February, the same w 0n page no. 13 of 'Dainik

|agran', but the res djid not file the reply.

Accordingly, the authority is left with no other option but to

Copies of all the relevant docuLments have been filed and

placed on the record. Their authenticity is not in dispute.

Hence, the complaint can be decided on the basis of these

undisputed documents.

furisdiction of the authority

The authority observes that it has territorial as well as

subject matter jurisdiction tro adjudicate the present

complaint for the reasons given Lrelow.

D.I Territorial jurisdiction

As per notification no. 1/92/201,7-ITCP dated 14.1,2.201,7

issued by Town and Country Plzrnning Department, Haryana

the jurisdiction of Haryana Real Est,ate Regulatory Authority,

Gurugram shall be entire Gurugram district for all purposes.

In the present case, the project in question is situated within

Page 11 of 18

22.

D.

23.

24.





HARERA
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the planning area of Gurugram distr

authority has complete territorial jurisdicti

present complaint.

D. II Subiect-matter iurisdiction

The authority has complete jurisdictio

complaint regarding non-complianr:e of

allottees as per provisions of sectiorr 19(6)

leaving aside compensation which is to

obligations of the Buyer to pa.y the
Consideration as provided in Schedule-lll

Therefore, this

n to deal with the

to decide the

igations by the

nd [7) of the Act

decided by the

I Sale

adjudicating officer if pursued by the com lainant at a later

stage.

Findings of the

violated the
on 19(7) of the

consideration

without tax but

including IFMSD). The respondents/allott have paid only

r clause 11.1 of

obligation of

the total sale

rtment buyer's

agreement is reproduced as under:

11. TIME lS OF THE ESSENCE: BUY,ER'S 0

"1-1-.L.L Time rs the essence with t to the

Rs. 43,62,871,/- including service t;rx. As I

the apartment buyer's agreement it is

allottee to make timely payments I

consideration. The clause 1l-.1.1 of the

the due date(s) as may be presc,ribed. It
or before
is clearly

for a

Complai No.593 of2021,

agreed and understood by the Buyer that

Page LZ of 18
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demand notice for payments, the
be required to remind the Buyer for pa.
per the Payment Plan on for performance o.

obligations of the Buyer in terms th,er€of."

Therefore, authority is satisfied that the

contravention of section 19(6) and (T)

relevant provision of the Act has been rep

19. Rights and duties of allotteest

(6) Every allotee, who has entered ,into an
or sale to take an apartmenl plot or build
case may be, under Section 13, shall be res,
make necessary payments in the menner a
the time as specified in the said ag
and shall pay at the proper time and place,
of the registration charges, municipal
and electricity charges, maintenance charg
renl and other charges, ifany.

(7) The allottee shall be liable to pay ir,

such rate as may ne prescribe, for any
payment towards any amount or charges t
under sub-scetion(6),

That the Hon'ble High Court of Bombay in

Neelkamal Realtors Suburban Pvt. Ltd.

of India has already held that RERA s

between the promoter and allotteers, the

judgement is reproduced herein belo'w:

"ln the cose of Cellular Operatio,ns
India and ors. Vs, Telecom Regulcttory A
India and ors. (Supra), the Suprer,ne Court
there cannot be any dispute in respect
principles governing provisions of Articlesl
read with Article 19(6). But a proper balan
the freedom guaranteed and the soci'
permitted by Article 19(6) must be struck i

Page 13 of 18
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shall not
ts due as

other

spondents are in

f the Act. The

duced below:

reement
ng as the

ble to
within

for sale
share
water

ground,

rest, at
lay in

be paid

e matter titled

Anr vs. Union

kes the balance

levant para of

of
of

held that
settled

te(1)(s)
between
control

all cases.





ffiHARERA
ffi GURuGRAM complaint No. 593 of 2021.

We find that RERA strikes balance ,between rights and
obligations of promoter and allottees. It is a beneficial
legislation in the larger public interest occupying the

field of regulatory nature which ,was absent in this
country so far.

27. It is evident from the perusal of the statement of account on

page no. BB of the complaint, that the allotted unit was

booked for a total sale consideration of Rs. 1,,01,,94,250f -

fwithout tax but including IFMSD). A further perusal of

statement of account shows that. against the total sale

consideration of Rs. 1,,01,',94;250/-, the respondents have

deposited Rs.43,62,871,/- up to 30.06.201,7. It has come on

the record that the unit was booked under construction

linked plan. The apartment buyer's agreement was executed

between the parties on 05.05.2Cl16 detailing the schedule of

payments, dimensions of area of allotted unit and the due

date of possession. So as per the provision of 19(6) & [7) of

the Act, it is obligatory for the zrllottee of unit to make

necessary payments within ther time as agreed upon. The

allottees paid only a sum of Rs. 43,62,871/-. The allottees

have made last payment of Rs. 10,70 ,707 /- on 30.07.2017 as

per the statement of account on pa€ie no. BB of the complaint

and thereafter failed to mzrke any payment to the

complainant.

28. The unit was admittedly booked under construction linked

plans. So, in such a situation it was obligatory on the allottees

to make the payment of remaining amount due on raising of

further construction by the complainant/builder. Hence, it is
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proved that the allottees violated the provisions of section

19[6) read with section 19(7) of the Act.

8.2 Issue - What should be the rate of interest to be paid

by the respondents/allottees?

29. It has been contended by the r:omplainant that as per the

apartment buyer's agreement, the respondents/allotter are

under statutory obligation to pay the instalments within the

time agreed therein and also to bear 150/o simple interest on

dues. The relevant clause 1,1,.1,.2 of standard apartment

buyer agreement is reproduced below:

"LL.L.2 For any delay in ntaking eny payment in terms
hereof, simple interest @150/o shalt be chargeable. The

company shall also be within its rigltts to decline to execute
the conveyance deed and refuse to transfer the apartment
in the name of any other buyer u'nless all payments are fully
paid."

30. However, section 19(61 and (7) of the Act states that the

allottee shall make necessary payrnents in the manner and

within time as specified in the agreement for sale and to pay

interest, at such rate as may be prr:scribed, for any delay in

payments and it has been prescribed under rule 15 of the

rules. Rule 15 has been reprodur:ed as under:

RuIe 15. Prescribed rate of interest- [Proviso to section 12,

section 78 and sub-section (4) and subsection (7) of
section 791
(1) For the purpose of provi:;o to section 1-2; section L8;

and sub-sections (4) and (7) o,f section L9, the "interest

1i;x:,;';zi;:;:i'::,iii;!i.io?,i,'i:,:'i;z;:"uof 
India

Provided that in case the State Bank of lndia
marginal cost of lending rate (MCLR) is not in use, it
shall be replaced by suc:h benchmark lending rates

Ciomplaint No. 593 of 2021
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which the State Bank of India

for lending to the general publi'c.

The legislature in its wisdom in the

under the provision of rule 15 of th

the prescribed rate of interest.

determined by the legislature, is

rule is followed to award the in

Explanation. -For the purpose of thtts cla

the rate of interest chargeabl,e Jrom tl
by the promoter, in case of deJ'ault, sha
to the rate of interest which the pron
be liable to pay the allottee, in ca,se of d

date the amount or part thereof a

thereon is refunded, and the interest

time to time

inate legislation

has determined

of interest so

e and if the said

ll ensure uniform

ank of India i.e.,

ng rate (in short,

Accordingly, the

cost of lending

under section

terest chargeable

f default, shall be

romoter shall be

ult. The relevant

allottee
be equal

r shall
ult;
to the

interest
ble by

liable to pay the allottee, i

section is reproduced below:

"(za) "interest" means the rates of int:erest
the promoter or the allottee,'as the case m(

the interest payable by the prom
allottee shall be from the alate the promoter
received the amount or any p'art th till the

No.593 of202t

(ii)

Page 16 of 18
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the allottee to the promoter
date the allottee defaults in
promoter till the date it is paid;"

Therefore, the respondents shall be

prescribed rate i.e., 9.300/o p

complainant/promoter which is the

to complainant/promoter in case

charges.

provisions of

respondents/allotte

19(6) and (7J of

43,62,871 out of Rs. 1,01,94,250/-

vrrqr 6vrr

On consideration of the documents a

submissions made by the party rega

the
t to the

interest at the

nnum by the

is being granted

fde ayed possession

blis

iso er and issues the

of e Act to ensure

upon the

entrusted to the

No.593 of202L

ila

ing

r

me

IS

r

nt to make timely

y,th

t6)

le on record and

contravention of

tisfied that the

n of the section

ve paid only Rs.

is the total sale

failure of the

bligations and

non-compliance

nd (7) of the Act

ich

consideration. So, accordingly, it

respondents/allottees to fulfil

responsibilities as per the agree

payments to the promoter, accordin

Directions issued by the Authoritly

Hence, the authority hereby passes

following directions under section

compliance of obligations

respondents/allottees as per the fun

authority under section 3a(fl:-
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The respondents/allottees s

payments as per the provisi

(7) of the Act of 201.6 a

apartment buyer's agreemen

II. The respondents/allottees s

payments at the prescribed i

(za) and rule 15 of the rules; i

comes out to be 9,3% p.a.

Complaint stands disposed of.

V,r-

Date: 1,0.03.2022

No.593 of2021

all ke the requisite

tion 19(6) and

1,1,.1,.1, of the

ke the requisite

as per section

LR+2o/o which

Khandelwal)
Chairman

Gurugram

of

cla
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