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Day and Date

Complaint No.

Thursday and 21.04.2022

CR/4700/2021 Case titled as Prageeth
Kumar VS Ramprastha Promoters and
Developers Private Limited

Complainant Prageeth Kumar
Represented through Shri Nilotpal Shyam Advaocate
Respondent Ramprastha Promoters and Developers

Respondent Represented

Last date of hearing

Proceeding Recorded by

The present complaint has been

the authority.

S.N. | Particulars

1. | Name of the project

2. Unit no.

3. | Unitarea admeasuring

Private Limited

Shri Navneet Kumar Advocate

04.02.2022

Proceedings through VC

behalf of respondent was received on 15.02.2022. On the last date of hearing
l.e., 04.02.2022, the respondent/promoter was directed to maintain the status-
quo with regard to the subject unit of the complaint till further directions of

Succinct facts of the case as per complaint and annexures are as under:

Naresh Kumari and HR Mehta

received on 03.12.2021 and the reply on

Details

. — s -

“The Edge Tower’, Sector- 37D,
Gurugram

N-1201, on 12" floor, tower-N

1675 sq. ft.
(Page no. 43 of the complaint)
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4.

Increased unit area

| 1770 sq. ft.

(Page no. 76 of thé complaint)

Date of builder buyer
agreement

Possession clause

02.02.2010
(Page no. 39 of the complaint)

15. Possession

(a) Time of handing over the
possession

Subject to terms of this clause and
subject to the Allottee having complied
with all the terms and condition of this
Agreement and the Application, and not
being in default under any of the
provisions of this Agreement and
compliance with all  provisions,
formalities, documentation etc, as
prescribed by RAMPRASTHA.
RAMPRASTHA proposed to hand over
the possession of the Apartment by
31/08/2012 the Allottee agrees and
understands that RAMPRASTHA shall
be entitled to a grace period of hundred
and twenty days (120) days, for
applying and obtaining the occupation
certificate in respect of the Group
Housing Complex.

(emphasis supplied)

Due date of possession

Total sale consideration

31.08.2012
(As mentioned in the possession clause)

Rs.48,31,125/-

(As per schedule of payment page no.

69 of the complaint)

An Authority constituted under section 20 the Real Estate [Fdﬂ-guialinn and Development) Act, 2016
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9. |Amount paid by the Rs.44,38497/-
complainants

(As per statement of account on page
no. 76 nfthe complaint)

10. | Occupation certificate 13 02 202{1

11. | Offer of possession 18.1[].2{]1 9
without obtaining

(A .88 of i
occupation certificate (As per page no. 88 of complaint)

12. | Re-offer of possession 23.02.2021

after obtaining occupation p :
a .90 of lain
certificate (Fage 80 0 of corpiaing)
14. | Grace period Qm{.e the grace period utilization is

subject to condition of applying and
obtaining of the occupation certificate
in respect of the group housing| |
complex. But upon perusal of| |
documents on record, the respondent
has applied for occupation certificate
vide application dated 17.07.2019.
Therefore, no such grace period of 180
dayﬂ: can be entitled to the promoter.

The mmplamants have sought following relief:

1. To set aside the cancellation of the booking of the impugned unit done
by the respondent company vide email dated 25.11.2021;

Vide order dated 04.02.2022, the authority had directed the
respondent/builder to maintain the status- quo with regard to the subject unit
till further direction. As per documents placed on record, the respondent vide
letter dated 27.11.2021 cancelled the subject unit of the complainants on
account of non-payment of the demand raised in respect of the booking
amount. The respondent issued a reminder letter for default of payment dated
20.09.2021 (page no. 101 of the complaint) for non-payment of such booking
amount of Rs.11,39,966/- and holding charges of Rs.1,33,670/-. The matter
needs detailed discussion. A final reminder dated 21.10.2021 was also sent in |
this regard. There has been a delay of more than 9 years in handing over the |

An Authority constituted under section 20 the Real Estate (Regulation and Development) Act, 2016
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possession. The Hon'ble Supreme Court has also observed in many cases that |
in case of delay in projects, the allottee cannot be forced to make payments
when he is not sure about the possession. However, the respondent is directed
not to demand holding charges from the complainants/allottees at any point of |
time even after being part of apartment buyer's agreement as per law settled

by hon'ble Supreme Court in civil appeal no. 3864-3889/2020 decided on |
14.12.2020.

The authority observed that the complainants have already paid
substantial amount of money in respect of the subject unit. The complainants
have paid 44,38,497 /- against the total sale consideration of Rs.48,31,125/-.
Furthermore, the complainants submitted that they are ready and willing to

pay the outstanding dues and take possession of the subject unit.

In view of the above, the authority directs the complainants to pay
outstanding dues along with interest at the prescribed rate within 30 days, if
any after adjustment of delayed possession charges failing which the
respondent/builder shall be entitled to cancel the subject unit.

2.Direct the respondent to immediately deliver the possession of
impugned unit no. N-1201, Edge Tower, Ramprastha City, Gurugram to
the complainant by revoking illegal demands and adjusting the
amount due with the amount of interest payable,

3. Direct the respondent company to pay interest at the prescribed rate
(MCLR + 2%) for delayed period of handing over of the possessiun
calculated from the date of delivery of possession as mentioned in the
ABA i.e., from 31.08.2012 till the actual date of handing over of the
possession impugned unit.

4. Direct the respondent to adjust the demand raised by the respondent
company in the final demand raised by the respondent company.

Validity of offer of possession |
It is necessary to clarify this concept because after valid and lawful offer of
possession liability of promoter for delayed offer of possession comes to an
end. On the other hand, if the possession is not valid and lawful, liability of

promoter continues till a valid offer is made and allottee remains entitled to
receive interest for the delay caused in handing over valid possession. The

An Authority constituted under section 20 the Real Estate (Regulation and Dn'nln]:m:cnu Act, 2016
Act No. 16 of 2016 Passed by the Parliament
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authority after detailed consideration of the matter has arrived at the
conclusion that a valid offer of possession must have following components: |

i. Possession must be offered after obtaining occupation certificate;
ii. The subject unit should be in habitable condition;

iii. Possession should not be accompanied by unreasonable additional |
demands.

In the present case, the respondent offered the possession of the
allotted unit to the complainants on 18.10.2019, but till date no occupation
certificate with regard to tower N, in which the unit of the allottee is allotted.
Since the first condition to a valid offer of possession is not satisfied, therefore,
the said offer of possession cannot be regarded as a valid offer of possession.
The OC for tower N was obtained on 13.02.2020 and subsequently an offer of |
possession was made on 23.02.2021. Therefore, the first condition among
three essentials for a valid offer of possession.

There is no objection raised by the complainant that the said unit is |
unhabitable, therefore, it is presumed that the allotted unit since offered after

obtaining required sanctions is in habitable condition. |

The said offer of possession vide email dated 23.02.2021, is accompanied by a |
statement of account placed on page no. 76-77 of the complaint. As per the said
statement an amount of Rs. 1,44,462/- is charged against holding charges. The
respondent shall not charge holding charges from the complainants at any
point of time even after being part of the builder buyer’s agreement as per law
settled by Hon'ble Supreme Court in civil appeal nos. 3864-3899/2020
decided on 14.12.2020.

Considering the above-mentioned facts, the due date of possession as per
clause 15 (a)of the apartment buyer’s agreement was to be delivered within
stipulated time i.e,, by 31.08.2012.

There is delay on part of the respondent in handing over of the possession of
the allotted unit. Accordingly, the complainants are entitled for delayed
possession charges as per the proviso of section 18(1) of the Real Estate
(Regulation and Development) Act, 2016 at the prescribed rate of interest Le.
9.30%p.a. for every month of delay on the amount paid by the complainant to
the respondent from the due date of possession i.c. 31.08.2012 till offer of
possession i.e, 23.02.2021 plus two months which comes out to be 23.04.2021.

An Authority constituted under section 20 the Real Eatate (Regulation and Development) Act, 2016
Act No. 16 of 2016 Passed by the Parliament
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5. Direct the respondent to set aside the demand raised by the |

respondent company with regard to increase in super area of the |
impugned unit no. N-1201.

An apartment buyer agreement dated 02.02.2010, the complainants were
allotted the subject unit of the complainti.e., N-1201 and the area of the subject
unit was 1675 sq. ft. which was later increased to 1770 sq. ft. There is an
increase of 95 sq. ft. which constituting 5.67% of original area. As per
statement of account on page no. 76-77 of complaint, a total amount of Rs.
2,23,250/- was increased on account of such increase in area nf the apartment.

As per clause 7(e) of said agreement, in case if alteration is less than 10%, the
allottee shall be under obligation to make payment of such increase in super |
area within 30 days of the dispatch of such notice by the respondent company. |
The said clause of the agreement is reproduced hereunder: -

7fe} In case of any alteration/modification resulting in less than 10%
increase in Super Area, RAMPRASTHA shall not be obliged to take any
consent fram the Allottee The Allottee agrees and acknowledges that
he/she/ they it shall be obliged to make payments for such increase in
Super Area within thirty (30) days of the date dispatch of such notice by
RAMPRASTHA,

Considering the above-mentioned facts, the authority observes that
the respondent has increased the super area of the flat from 1675 sq. ft. to 1770
sq. ft. without any prior intimation and justification. The respondent,
therefore, is entitled to charge for the same at the agreed rates since the
increase in area is 95 sq. ft. which is less than 10%. However, this remain
subject to the conditions that the flats and other components of the super area
on the project have been constructed in accordance with the plans approved
by the competent authorities.

6. Direct the respondent to set aside the demand raised by the|
respondent company with regard to electricity meter charges,
electricity supply and installation charges, water connection charges,
FTTH. |

Electricity Meter Charges, Electricity Supply, Water Connection Charges:
As per statement of account on page no. 76-77 of the complaint, the
respondent has charged an amount of Rs.41,772/- towards water connection |
charges, Rs.1,04,430/- towards electricity supply and installation charges and
Rs. 12,980/- towards electricity meter charges.

" An Authority constituted ander section 20 the Real Extate (Regulation and Developinent) Aet, 2016
Act No. 16 of 2016 Passed by the Parliament
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As per clause 11(d) of agreement dated 02.02.2010, the complainants shall pay

applicable charges on account of electricity charges and water charges. The
said clause of the agreement is reproduced hereunder: -

11,

d) Electricity, Water and Sewerage Charges

The electricity, water and sewerage charges as applicable shall be
borne and paid hy the Allottee(s):

(i) The Allottee undertakes to pay additionally to RAMPRASTHA on
demand the actual cost of the electricity, water and sewer
consumption charges and/or any other charge which may be
payable in respect of the same Apartment.

{ii) The Allottee undertakes that it shall not apply to Haryana
Vidyut Prasaran Nigam Limited or any other electricity supply
company in his individua! capacity for receiving any additional
load of electricity other than that being provided by the nominated
maintenance agency.

It is to be noted that the said clause deals with charges applicable on
consumption basis but there is no specific clause dealing with one-time
charges dealing with installation charges, etc.

The promoter would be entitled to recover the actual charges paid to the
concerned departments from the complainant/allottee on pro-rata basis on
account of electricity connection, sewerage connection and water connection,
etc,, i.e,, depending upon the area of the flat allotted to the complainant vis-a-
vis the area of all the flats in this particular project. The complainant would
also be entitled to proof of such payments to the concerned departments along
with a computation proportionate to the allotted unit, before making
payments under the aforesaid heads. The respondent is directed to provide
specific details with regards to these charges.

FTTH: - Not pressed during the hearing by the counsel of the complainant.

7.Direct the respondent to set aside the demand raised by the
respondent company with regards to the maintenance charges.

As alleged by the complainant on page no. 20 of the complaint, the

respondent has charged six months advance payment towards maintenance
charges and the said payment to be made in favour of M/s Arrow Inframart
Private Limited. As per clause 22 of the said agreement the complainants must
enter into a separate agreement for the maintenance of the group housing

complex and shall be obligated to pay maintenance charges to said agency. The |

relevant part of the agreement is reproduced for ready reference: -

An Authonity constituted under scction 20 the Real Eatate {Regulation and Dmluphrm; Act, 2016
Act No, 16 of 3016 Passed by the Parhament
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“a. The Allottee hereby agrees and undertakes that he/she/they it shall l
enter into a separate tripartite maintenance agreement to be provided by

RAMPRASTHA with the maintenance agency as may be appointed or

nominated by RAMPRASTHA for the maintenance of the Group Housing

Complex and the common areas therein (Maintenance Agreement)

b. The Allottee agrees and undertakes to execute the said Maintenance

Agreement with the maintenance agency identified nominated and/or |
appointed by RAMPRASTHA. The Allottee further agrees and undertakes to
pay the indicative and approximate maintenance charges as may be levied
by the maintenance agency for the upkeep and maintenance of the Group
Housing Complex, its common areas, utilities, equipment stated in the
Group Housing Complex and such these facilities forming part of the
Praperty

c. In addition to the payment of the maintenance charges to be paid by the
Allottees (s), the Allottees agrees and undertakes to pay interest free
maintenance advance @ Re 50-persq ft on the basis of the Super Ares as
provided in the Maintenance Agreement.”

Itis to be noted that as per statement of account raised by the respondent with
offer of possession there are IFMS charges charged @ Rs. 50 per sq. ft. and the
same is in consonance of clause 22(c) of agreement dated 02.02.2010 and no
charges have been charged on account of maintenance charges. Therefore, as
per clause 22(c) of the buyer’s agreement, the complainant has agreed to pay
IFMS charges. The authority directs the complainant to pay the IFMS charges
as per the buyer’s agreement.

8. Direct the respondent company to pay a cost of Rs. 1,00,000/- towards
the cost of the litigation.

The complainants are claiming compensation in the present relief. The
authority is of the view that it is important to understand that the Act has
clearly provided interest and compensation as separate entitlement/rights
which the allottee can claim. For claiming compensation under sections 12, 14,
18 and section 19 of the Act, the complainant may file a separate complaint
before Adjudicating Officer under section 31 read with section 71 of the Act
and rule 29 of the rules.

Complaint stand disposed of. Detailed order will follow. File consigned to the
registry.

Vi CROmA—<

Vijay Ku Dr. KK Khandelwal
Member Chairman

21.04.2022

An :'qulll-'mnﬁ.r constituted under section 20 the Real Estate [R;g_ul.nn;:-n ﬁa"mﬁlnp_l'rmmj Act, 2016
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Compl :
GURUGRAM | omplaint No. 4700 of 2021

BEFORE THE HARYANA REAL ESTATE REGULATORY

AUTHORITY, GURUGRAM

First date of hearing

I
I
| Complaint no.
|

Date of decision

|
1. Mr. Prageeth Kumar
2. Mrs. Jurate Vysniauskaite Kumar
Through POA Sh. Prﬂsanna Kumar Padakaseri
Naryana |
Both RR/o: - BF5, Harmony Enclavg,@ym Bava
Road, Reliance Fresh, Vytllia Ern

ik S erala-
682019 “'_- ,‘ﬂ_,:l

| LR N
F i "?T"i-?ﬁx \
M/s Ramprashtha Prurﬂ ers fand st \ e \
Developers Private Limited. : . ;
Regd. office: - Plot No.114, 2
Sector-44, Gurugram- 233092 ! ’
| | t
'H J &
CORAM: e | V.o
Shri K.K. Khandelwal " "_ﬁ'
: >

Shri Vijay Kumar Goyal p h E REGV _,...- 4

.

APPEARANCE: Y A l L'
Sh. Nilotpal Shyam (A uﬁam‘]‘ AY
Ms. R. Gayatri Mansa dvocate} —

QRHERI

4700 0f 2021
04.02.2022
21.04.2022

Complainants

Respondent

Chairman
Member

Complainants
Respondent

1. The present complaint dated 03.12.2021 has been filed by the

complainants/allottees under section 31 of the Real Estate (Regulation

and Develnpment:] Act, 2016 (in short, the Act) read with rule 28 of the

Haryana Real Estate (Regulation and Development) Rules, 2017 (in

short, the Rules) Efur violation of section 11(4)(a) of the Act wherein it

Page 1 of 49
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is inter alia prescribed that the promoter shall be responsible for all

obligations, responsibilities and functions under the provision of the
Act or the rules and regulations made there under or to the allottees as

per the agreement for sale executed inter se.

A. Unit and project related details ]
2. The particulars of unit details, sale cnnsideraﬁuln the amount paid by
the complainants, date of proposed handing uveﬂ the possession, delay

period, if any, have been de ailed i 'ﬁ&e following tabular form:

3‘":‘

Project area

: Nature of th ﬁuig;;t 'ﬁ E
4. | DTCP licéiﬁe « no. and |
validity status” - "

g colony
ated 19.02,2008 valid

5. | Name of IICEnSé’B\ ?{ F :

o

HARI

&gﬁﬂpréstha Builders Private
ited anq 13 others as

mentionediin licence no. 33 of
2008is b}* DTCP Haryana

w3

6. |RERA Rﬁg:fstrreggu not ‘a@ﬁe de no. 279 of 2017

registered ~+ Jl | dated 09.10.2017 (Tower No. A
toG,N and%ﬂ]

7. RERA registration valid up | 31.12.2018
“ |

8. | Extension RERA | EXT/98/2019 dated 12.06.2019
registration

9. | Extension RERA | 31.12.2019
registration valid upto [

10. | Unit no. N- 1201, 12?1 floor, tower N

1

E Page 2 of 49
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GURLGRAM Complaint No. 4700 of 2021
[Page no.43 of the complaint]
11. | Unit measuring 1675 sq. ft.
[Super area]
12. | Revised unit area 1770 sq. ft.
[Page no 76 of the complaint]
13. |Date of execution of|02.02.2010
apartment buyer’s | [Page no. 39 of the complaint]
agreement
14. | Payment plan | Construction linked payment plan.
Lo {?age no.68 of the complaint]
15. | Total consideration ';-,'3.?; ; 5.48,31,125/-
o per schedule of payment page
“. /11| no.68 of complaint]
16. | Total amount’ paid by the | R 97/-
complainants:, . |{fas per statement of account page
i3 J " | no. 76 of the complaint]
17. | Due datel of ' deliyery-of |: 12
possessioll 1as, pe yﬁ-; e
15(a) of \the ' apartmen 120 days grace period is
buyer A "L-":.'--' eIr o F
31.08.201 r 20 days
grace period applying
and obtaining occupatie
certificate in gro ogﬂm g “'
colony. | % W R Q
[Page no. 54 of complaint], .~ »
18, | Details of Jl@ﬁaﬂél’f \J \,'Hiei(a‘trmh,ﬁanted if any, by the
certificate if any competent
Authority: Dated 13.02.2020
Area/Tower for which OC
obtained- N
19. | Offer of possession without | 151092019
obtaining occupation e
certificate (Page 88 of the complaint)
20, | Re-Offer of possession 23.02.2021
after obtaining the it
Page 3 of 49
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nccupat_iun certificate (Page no.90 of the complaint)

21.

Delay in handing over | 8 years 7 months and 23 days
possession w.e.f.
31.08.2012 (Due date of '
handing over possession)
till 23.04.2021 i.e., date of
offer of possession
(23.02.2021) + 2 months [

Facts of the cdmplalnt

The complainants have

complaint: -
. That the cufé

L

submissions in the

citizen of India and
2
respo nden?f = ;

| representatives had
spresented that the
ecft namely “The Edge

Tower” situated at Sector-37D, Gurugram, Haryana (hereinafter

cnmplainaH Qﬁsﬁtﬁe

That the respon n}pany they have obtained
license meAIg ﬁe’nEM ‘f:]\\»m’ & Country Planning,
Haryana (DGTCP) for development of the f)tﬂ;ect land into group
housing complex vide memo no. 33 of 2008 dated 19.02.2008

comprising of multi-storied residential apartments in

accordance with law.

|
|
|
|
| Page 4 of 49
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111,

IV,

VIL

That pursuant to the booking, the complainants were allotted
unit no. N- 1201, admeasuring 1675 sq. feet along with one
parking in;the said project located at Ramprastha City, Sector-
37D, Gurug;ram (hereinafter referred to as “said unit”) for total
sale consideration of Rs.48,31,125/-.

That both the parties entered into an apartment buyer's

agreement dated 02.02.20 lﬁ {ur the sale of said unit.

""""""

| ,@ﬁiapmﬁhﬁaﬁge
I'% ?xes 'Plte eﬁm]lamanﬁi

/- tnwards tE1 %Ie ju}ﬂaﬂun in respect of the

W’d '-:._- charges and

infrastru

plus appli
of Rs.44,38,

said unit. ¢

f"“‘“ﬂ‘” <37
That the buyer's Wdard form of agreement
which is hiaﬁc}f did“vat R ‘_{ﬂalr trade practice as

the complainants were com ign un dotted lines in view
of une-mde f&rL(oﬁcg) d‘[\ et ;é ABA. Therefore, it is
not binding on the complainants in view of the judgment of
Hon’ble Supreme Court in Pioneer Urban Land & Infrastructure
Ltd. V. Geetu Gidwani Verma and Anr. CA No. 1677 of 2019
judgment dated 04/02/2019 wherein the Hon'ble Apex Court.

That the buyer’s agreement signed between both the parties is a

standard form of contract which was signed by every other

Page 5 of 49
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GURUGRAM Cump;]aint No. 4700 of 2021

VIIL

allottees wherein there was no option to the complainants but to
sign on the dotted lines on a contract which was framed by the
builder with no room for any negotiation whatsoever. The
complainants crave leave of authority to rely on specific clauses of
the ABA to substantiate it further at the time of oral hearing.

That as per clause 15(a) of the agreement, the respondent was

obligated to offer the pmsessmn of the unit to them by

All%u:%he;‘. stﬂpwya esiunder clause 17 that

respondent co‘nﬁi‘aﬁ,’,hif fai!led to tf:zlwei‘ the possession of the
impugned unit wi rf tﬂ‘éﬁtﬁﬁ%ﬂ the date of intimation of

pnssessinn ﬁnﬁ tn grace period of 120
days) and subje to the fgrce mtyeure condltmns shall pay

campensatldn@ Rs] 5 /g pei' sq. ft. of the su];er area per month for

cumplainan .'ﬂ‘

the entire period till the date of handing over the possession, In
other words, the respondent company shall be liable for delay in
pnésessiun after 10 months from the date of intimation of such
possession as may be made by them depending upon their own
sweet will. The said compensation clause is ex facie

discriminatory in comparison to clause 14(a) of the ABA and

Page 6 0of 49
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IX.

amounts to unfair trade practices in view of catena of judgments
of National Consumer Disputes Redressal Commission. Further,
the said compensation clause is also in direct conflict with the Act,
2016 and rules made there -under. Therefore, the clause 17 of
ABA is non estin law in view of the fact that it is repugnant to the
explicit statutory provision and to that extant clause 17 is
severable from other clau§e&uf ABA in accordance with clause 30

of the ABA. Further, it'is no

part of standard form- ¥ :‘: 4
‘l{\.‘ ! _ \
amounting to ﬁ@rmﬁf

K jie
tie Aﬁ&fh%\ere suchdiscriminatory clause

Hon'ble Supreme. Court. The complainants crave leave of

time of oral jain[i R
That the c nan s have pa ajurity of the total sale

r:nnsuderatmh Jéd:l’:P m@\ &ﬂundent in the year

November 2012 itself. Despite the said payments, the respondent
has failed to deliver the possession in agreed timeframe (ie.,
31.08.2012) for reasons best known to them and the respondent
company never bothered to intimate rhymes and reasoning for
the delay to the complainants. Even, the grace time period (i.e.,

31.12.2012) has long ago been breached by them. Therefore, the
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respondent company have the breached the sanctity of the
agreement for sell i.e., ABA.

That the respondent company failed to handover the possession
to the complainants on the agreed date (31.08.2012) or even after
the elapse of the grace period of 120 days (31.12.2012) as
provided under buyer's agreement. The reason for the delay in

handing over the pﬂSSESSiﬂ; despite payment of more than 90%

deliberately

complainan

rhymes and

Henceforth, the re rf‘én is lia_ble to pay interest for

U‘t-—;‘

delayed peﬁ E}g'f E}‘/ﬂ ossession (i.e, from
ill the

31.08.2012) a ual Hate nfﬁan ing nver the possession in
accordance with . S&ﬁdn ‘18 of th‘e ‘Act nf 2016. It is to be
mentioned that the grace period of 120 days has been mentioned
without any justification, therefore, the same cannot form part of
legally binding date of possession. In this regard, the judgment of
Appellate Tribunal in Magic Eye Developers v Yogesh Tomer,
Appeal No. 138 of 2019 wherein it was held that prescribing the

grace period without any justification is not tenable under law.
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That the respondent companies informed vide email dated
18.10.2019 to the complainants that the construction of the said
unit is complete and accordingly it is ready to be offered for
possession. Further, the respondent has also sent a statement of
account with regard to pending dues and invoice for maintenance
charges for six months. It is a matter of record that no occupation
certificate has been gran;glql?\.tll{\gm till 13.02.2020 with regard to

the impugned tower.

-: ! .I..-"
occupation certifica .- il
malafide mte vf ',

418Volll/JD(NC)/20;

respondent ﬁa@ re?ﬁdﬁa‘%RA st delayed possession
o give

charges in nal aema?’“\ or e possession to the
1 |
cumplamantg\ﬂﬂulut ﬁdﬂjg/édl} :—Ight to claim delayed

possession interest or such other relief which may be claimed at

appropriate forum. Further, they have written several emails to
them inter alia asking about the payment of delayed possession
interest. However, the respondent did not bother reply to the
queries inter alia raised by the complainants regarding the fact

that even as per contractual rate of Rs.5/-per square feet per

Page 9 of 49
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XIIL,

month of super area, the delayed possession interest payable is
more than 8 lack. Thus, they have requested them to adjust the
delayed possession interest in the last demand in accordance with
the Act, of 2016 and offer possession to the complainants.
However, the respondent has rather than following the law or at
least their own ABA started threatening the complainants with
invocation of holding chafg:s as well as started maintenance if

"lr M .:3,

the illegal demand raised by the f"espundent company is not paid

in Toto. The complai -‘ on {eques:ting them to address
| ,,-{
their grievance r d u:m charges without any
-l'...n' L
avail. It is n 'n hy~ tﬁe uﬁ'er p session and demand

y the. r@pqnde‘nt ?-5;35 't provide any force
At eitl tH,e nt company in any
led ahaut amll(ggc&éa]eure Therefore, it is
apparent that the an ? years in obtaining the

occupancy ¢ t@"ﬂ?&%as ,Tmised in the ABA is
R f '
e to them.

solely attributab

That to uttbr?uqul%l a;’mi &151‘;@ uf‘:&e complainants, the
respondent has vide emails dated 22.09.2021 rather than
addressing the genuine grievance of the complainants inter alia
with regard to delayed possession interest threatened to cancel
the booking of the complainants and forfeit the entire amount
paid. The said email is nothing but an attempt on them to extort

money from the complainants as they are well aware that as per
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XL

prevailing law the respondent company is under an obligation to
pay delayed possession interest at the prescribed for the delay of
more than 7 years in obtaining nccuj:anr:y certificate of the
impugned unit. The complainants vide email dated 25.10.2021
again reiterated their stand and also willingness to take
possession provided their lawful grievances are addressed and

the commitment with regard tn delayed possession interest is

: ﬁ'rbipondent company, the
itj;tﬁbe handed over to the

: @e impugned umt coul

pany is liable to pay

gal handing over of the

to them ta Rﬁ rong which is not
permissible ﬂe‘ﬁ R‘HP respondent company
threaded l:he@rlplﬁp m:J @ %Mails as to cancellation
of the said unit. In response, to it the complainants replied that
they are interest to take possession of the said unit post
adjustment of reaming sum. But no action has been taken by them
in this regard and possession has not bEE]J:I offered yet.

That on perusal of statement of account sent along with the

intimation of grant of the occupancy certificate, it was found that

Page 11 of 49
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the respondent has sent communication for six months advance
maintenance charges. The said payment was to be issued in the
name of M/s. Arrow Inframart Private Ltd. who has no privity of
contract with complainants. That the said maintenance charge is
non estin law as no maintenance charge can be charged from the
allottee before actual handing over the peossession of the unit.
Further, there is no prw%? of contract between M/s. Arrow

¢’ ir 1‘-‘-#

Inframart Private Ltd. and thi 'éq?nplalnant Further, clause 22 of

‘ti’&»‘ ; .'Er
the buyer's agreement” provic nr execution of a tripartite
W AL AN
agreement for J aﬁ ance of the impugned project as condition
”""éﬂﬁ* \
precedent fo; ﬁ ging the maintenance charges, the said clause
has not been reprod fa,r{d'}e sake of brevity. It is a matter of
1 L L
record that no" a ipa : teifa 'has been entered till
| I R I L
date, in such ‘citeu t;hcés, Lp' fenance charges can be

charged from th \‘c@]‘w\ﬁ{refme the maintenance
charges sou Arrow Inframart Pvt.
Ltd has no iﬂ: ﬁﬂl&e application of said
charges shal ‘J“J;Qd by this L’gtléu}dg)

That the respondent company is a continuous and recurring
defaulter, and no respite is available against such a recurring
either on justiciable or equitable ground. Any further extension to
them will amount to travesty of justice as respondent company

actions seems to take in bad faith and with ill motive to

misappropriate complainants hard earned money.
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XV. That there is almost 7 years of unexplained and inordinate delay

HARERA

in handing over the possession by them to the complainants and
therefore a fit case wherein authority shall order for granting
possession immediately along with the interest for unreasonable
delay at the prescribed rate in view of the mandatory obligation
as provided under section 18 of the Act, 2016 as well as on
account of the acrimn:}?r ﬁf f,f:sgendent company wherein they

obliterated the trust g—:é'i-r ed on them by complainants by

handing over their hai -'"-"'-'-i money always on time and in

accordance with't "-.. -' lent. The respondent company
ey \ O
did not perfal Atﬁe requlreﬁ reciproeity.which goes to very root
h ”~
of any bilatera eerfe .\-Tl P
il | l- I
C. Relief sought by le compl &/
({\ 4 I O
4. The complainants h ugh t following relief(s):
E REGV
i.  To set aside the cancellatioh"ofthié booking of the subject unit done

ii,

il

by the respundHo&r&-{d;r::Nﬁs.llzoz i 8

Direct the resp ‘:p liver the possession of said
unit to the cungmt%f [g mands and adjusting
the amount due with the amount of interest payable to the
complainants.

Direct the respondent to pay interest at the prescribed rate (MCLR +
2%) for the delayed period of handing over the possession
calculated from the date of delivery of possession as mentioned in

the buyer’'s agreement i.e, from 31.08.2012 till the actual date of

handing over the possession of the said unit,
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To set aside the demand raised by respondent with regard to

increase in super area of the said unit.

To set aside the demand raised by respondent with regard to
electricity meter charges, electricity supply and installation charges,
water connection charges, FTTH.

To set aside the demand raised by respondent with regard to
maintenance charges.

Direct the respondent to Rﬁ’ﬁfﬁ# of Rs.1,00,000/- towards the

5

‘5 e

J'.

k Ao
A s

H o o
Lor I}!--l: = :.-.1-'}
a % =
L .-".1 .'-.-"r'.'-"u

cost of the litigation.

:
committed in rela;ﬁ@ t
Zm i

not to plead guil 3 . :

Mecﬁuﬂy submitted that the

I. That at the very outset,
complaint ﬁlﬂ | rﬁlﬁnR ﬁnaint&inable and this
J W W W W 1 ]

authority has no jpriqdlftinn,yha‘_&s?g;{e;:{toqentertain the present
complaint du}rﬁ’.‘iéﬁl b?’clnfs:euf' actton.\! V]

II. That the present complaint has been filed by the complainants
before this authority for possession along with interest and legal
investment made by the complainants in one of the said project

“The Edge Tower”. That in this behalf, it is most respectfully
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1L

IV.

submitted that the authority is precluded from entertaining the
present complaint due lack of jurisdiction of this authority.

That further no violation or contravention of the provisions of the
Act, 2016 has been prima facie alleged by the complainants. That
further in this behalf it is submitted that the occupation certificate
has already been obtained by the respondent and the possession
has been duly offered by the respondents in 2019 itself. However,

- tlt.l'k'.:-‘f'i,;:‘f'
Al 2,

it is the complainants who ha

Amendment Rules, 2019 has been fied on 12.09.2019 whereby

inter alia uﬁnfﬁ ??FE N& 28 and 29 of the
Haryana Rules. lhe ule 28 He'é':uvl e provisions related to the
jurisdiction ugﬁs L.\M'lgru(-:f R/‘ E\ '\/l

That, further the High Court of Punjab and Haryana, vide an Order
dated 16.10.2020 in Experion Developers Pvt Ltd Vs State of
Haryana and Ors, CWP 38144 of 2018 and batch, has observed as
hereunder when a question was raised before the said Hon'ble

High Court pertaining to the jurisdiction of the authority and the

adjudicating officer with respect to the Rules, 2019.

Page 15 of 49
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That in this context, firstly, to file a complaint before this authority
within Rule 28, it is utmost crucial that any violation or
contravention of the provisions of the Act or the rules and
regulations made thereunder, against any promoter, allottee or real
estate agent has been therefore alleged by the complainants. That
in the present case, no such allegation has been made by the

complainants which pnm&r facie hints for a necessity for

to decide upon the qu

granted. In mﬁWFﬂuie 29 of the Haryana
ules,

Amendment

That in this cémbé')t,ug Ldgkneni Mﬁfﬁﬁ E\Aab and Haryana High
Court dated 16.10.2020 in Experion Developers Pvt Ltd. (Supra),
may be referred herein.

Therefore, the amendments have been upheld by the Hon'ble
Punjab and Haryana High Court. That however when the same
judgment dated 16.10.2020 was referred to the Hon'ble Supreme
Court in M/s Sana Realtors Private Limited & Ors Vs Union of
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India, the Hon'ble Supreme court vide an Order dated 25.11.2020

has stayed the Order dated 16.10.2020 until further orders. The

hearings are being held on a day-to-day basis and the same is still

pending. It is submitted that the question of jurisdiction may

kindly be deferred till the matter is finally decided by the Hon'ble

Supreme Court. Therefore, in view of the stay ordered by the

Hon'ble Supreme Court, iq; g_@y case, these matters require an
2T 1.'-?; o

erstwhile stay keeping in '~. i“% he directions of the Supreme Court.

X. That the complainants.h J ﬁ-“;‘#’ &

ed a complaint in terms of the

Haryana Real Es .i-f_?- (Regulat

] Deyelopment) Amendment
‘im:n ..\_

Rules, 2019 under the ame the amended ‘Form
b

CRA" and ' ﬁ kin ssion, interest, and
m

compensatio - the” Act. That it is most

respectfully L.f*?,.,--n:-- | ._..'" that the power of the
appropriate Governh -*-r make ru es under Section 84 of the
said Act is nn the provisions of the
said Act and not uﬁ R;‘E?eme e any provision of the
apse  (GURUC

XI. That without prejudice to the above, it is further submitted that the
complainants are not "Consumers” within the meaning of the
Consumer Protection Act, 2019 since the sole intention of the
complainant was to make investment in a futuristic project of the
respondent only to reap profits at a later stage when there is

increase in the value of flat at a future date which was not certain

Page 17 of 49




HARERA

2 GURUGRAM Complaint No. 4700 of 2021

XIL

XIIL

and fixed and neither there was any agreement with respect to any
date in existence of which any date or default on such date could
have been reckoned due to delay in handover of possession.

That the complainants having full knowledge of the uncertainties
involved have out of their own will and accord have decided to
invest in the present futuristic project and the complainants have
no intention of using the sahi ﬂat fur their personal residence or

the residence of an}r

famﬂy members and if the
complainant had such.i If"'m;' ns would not have invested in
futuristic project. The s pi g Jose of the complainants was to
make profit fro @? dle of the fla ata date and now since the
real estate m% is seein E;F;fa , the eomplainant has cleverly
resorted to t it exit strate gy to‘conyeniently exit from the
project by arm'twisting the res l ondent, It is submitted that the
complainants havi &@Lﬂ& mmercial motives have made
investment i efore, they cannot be
said to be gerH aﬁx‘; 'g g;ent and therefore, the
complaint bei BMmlssed in limine.

That the complainants have not intentionally filed their personal
declarations with respect to the properties owned and/or
bought/sold by them at the time of booking the impugned plot
and/or during the intervening period till the date of filing of the

complaint and hence an adverse inference ought to be drawn

against the complainants.
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XIV. That the complainants have approached the respondent office in

2010 and have communicated that the complainants were
interested in a project which is "not ready to move" and expressed
their interest in a futuristic project. It is submitted that the
complainant was not interested in any of the ready to move

in/near completion projects. It is submitted that on the specific

request of the cumplamant phemvestment was accepted towards a

therefore the d provided under the
Consumer PrH a gﬂﬁ;ﬂ A&n‘&d for adjudication
of the cnmplagn.tz'ﬂ'l‘lhé mmpiainaﬂts e lnvestur and not consumer
and nowhere in the present complaint have the complainants
pleaded as to how the complainant is consumer as defined in the
consumer Protection Act, 1986 qua the respondent. The
complainant has deliberately not pleaded the purpose for which

the complainant entered into an agreement with the respondent to

purchase the said apartment. The complainants are investors, who
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never had any intention to buy the apartment for their own
personal use and have now filed the present complaint on false and
frivolous grounds. It is most respectfully submitted that this
authority has no jurisdiction howsoever to entertain the present
complaint as the complainants have not come to this authority
with clean hands and have concealed the material fact that they
have invested in the apartment for earning profits and the

:"1,\::. Lt-.a _.H'" 1
transaction therefore is ; 2 v-=_,r- commercial purpose and the

said to be genuine
e complainants are mere
investors in i__{u stor by any extended
mterpretatiun cannnt mean to fm the definition of a
"Consumer” thtfél’l thl- '%Jnsumer F‘T& t'lhlm‘ﬂct 2019. Therefore,
the complaint is liable to be dismissed merely on this ground.

That the complainants have not approached this authority with
clean hands and has concealed the material fact that the
complainants are defaulters, having deliberately failed to make the

timely payment of installments within the time prescribed, which

resulted in delay payment charges/interest, as reflected in the
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XVIIL

XIX.

XXI.

statement of account. That further, the respondent has already
obtained occupancy certificate and offered possession of the
property in the year 2019 itself, however till date the complainants
have not come forward to accept the possession of the property
and pay their balance dues. That, therefore, the default is entirely

on behalf of the complainants and the respondent cannot be held

huyer/al cannot deny the
NS

':--':-;ﬁ_"::;'t: nt not only goes in

ﬁ n breaches the builder

: at Clause 16 of the builder

buyer agreement da

buyer agreertgidﬂ RZFﬁﬁhes the procedure for

accepting possession. B

G 1| 2] L’ MM
That, therefore, since the comp ve failed to accepted
possession is 2019, the respondent is also entitled to recover
holding charges from the complainants.
That it is due the lackadaisical attitude of the complainants along
with several other reasons beyond the control of the respondent as

cited by the respondent which caused the present unpleasant
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XXIL

XXIIL.

situation. That it is due to the default of the complainants, the
allotment could not have been carried out.

That if any objections to the same was to be raised the same should
have been done in a time bound manner while exercising time
restrictions very cautiously to not cause prejudice to any other
party. The complainants cannot now suddenly show up and

thoughtlessly file a cumpla}n;j against the respondent on its own

the present

the respondent.

}. ]
crystal clear with th @Iﬂiﬁﬂ t and concretes the status of

the complai rely invested in the
present prujeﬁéﬁllptentmn IBE ack the amount as an
escalated and“&xag%aﬁtﬁ& :mlmunt Iat‘er /1

That it is evident from the complaint that the complainants were
actually waiting for the passage of several years to pounce upon
the respondent and drag the respondent in unnecessary legal
proceedings. It is submitted that huge costs must be levied on the

complainant for this misadventure and abuse of the process of

court for arm twisting and extracting money from respondent.
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XXIV. That the respondent had to bear with the losses and extra costs

XXVL

owing due delay of payment of installments on the part of the
complainant for which they are solely liable. However, the
respondent owing to its general nature of good business ethics has
always endeavored to serve the buyers with utmost efforts and
good intentions. The respondent constantly strived to provide
utmost satisfaction to the buyers[kallottees. However, now, despite
of its efforts and em:leaﬁ.( e the buyers/allottees in the

L -!r:f' 0
best manner possible; 1 -‘f': forced to face the wrath of

|
unnecessary and‘unwarran - to the mischief of the

complainants .;_i \ 5\
S :
That from theiniti 5 filing of the present

m
complaint, ‘:":l: g ser” raised any issues or

objections. Had ‘any: v beer _-'i by complainants at an
earlier date, the respondeén - ent'wou -ll e, to its best, endeavored to
solve such i r now to the utter
dmappumtmeﬁgmi-gﬁtﬁmm lainant has filed the
present cnm u& hlJ g;ﬂ E{AMVDVEH out of threads
of malice and fallacy.

That the complainants have been acting as genuine buyers and
desperately attempting to attract the pity of this authority to arm
twist the respondent into agreeing with the unreasonable demands
of the complainant. The reality behind filing such complaint is that

the complainants have resorted to such coercive measures due to
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XXVIL

XXVIIL

XXIX.

the downtrend of the real estate market and by way of the present
complaint, is only intending to extract the amounts invested along
with profits in the form of exaggerated interest rates.

That this conduct of the complainants itself claims that the
complainants are mere speculative investors who have invested in
the property to earn quick profits and due to the falling & harsh
real estate market cnndn%m the complainants is making a
desperate attempt hereir itjm ck y grab the possession along with
high interests on the bas b' ~*1 d facts.

That furthers t ,,‘ I re'solely attributable to the

N\ l& iy \'0
regulatory prg @s for appmv ayout which is within the
purview of the Town-and Cﬂunt n ing Department. The
complaint is -- I'e refe the ground that the
h

complainant

e ctly | raised a estion of approval of
zoning plans whmh‘l-s ﬁe}}rmﬂ fhe ﬂdntrul of the respondent and

Lt ..-H-"

outside the pﬂ A:Eiﬂ& ﬂin further view of the
fact the complainants nowingly made an investment in a

future putenﬁa‘.{)ﬁwl]éét lof kthef re;f::ur\ci The reliefs claimed
would require an adjudication of the reasons for delay in approval
of the layout plans which is beyond the jurisdiction of this
authority and hence the complaint is liable to be dismissed on this
ground as well.

That the complainants primary prayer for handing over the

possession of the said apartment is entirely based on imaginary

Page 24 0of 49



HARERA
2 GURUGRAM Complaint No. 4700 of 2021

and concocted facts by the complainants and the contention that

the respondent was obliged to hand over possession within any
fixed time period from the date of issue of provisional allotment
letter is completely false, baseless and without any substantiation;
whereas in realty the complainant had complete knowledge of the

fact that the zoning plans of the layout were yet to be approved and

-J

the initial booking in 2010 p&asaﬁlade by the complainants towards

213 _n-».fp_

a future potential pmjec‘f’ot' undent and hence there was no
question of handover ofpossess ithin any fixed time period as
s LALIL
falsely claimed by ﬂgg ; __-ﬁ@%the complaint does not
hold any grou Qe ments \
2 p
XXX. That further| the res ent has applied for the mandatory
-4 |

is authority but however the

registration of 1- ojec it
i (e r
same is still pehdii -‘:- pproval part of the authority.
s N
However, in this "--;-(‘5 and Eﬁ submitted that by any bound of
imagination Hﬁ ' ' ' \Rmhable for the delay
which has occurr ue to delay in re tion of the project
under the A Jﬂuls%ut(ﬁ&fa#@h[ ;ﬁce there was delay in
zonal approval from the DGTCP the same has acted as a causal
effect in prolonging and obstructing the registration of the project
under the Act for which the respondent is in no way responsible.
That the approval and registration is a statutory and governmental

process which is way out of power and control of the respondent.
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XXXL

XXXIL

This by any matter of fact is counted as a default on the part of the
respondent.

There is no averment in the complaint which can establish that any
so-called delay in possession could be attributable to the
respondent as the finalization and approval of the layout plans has

been held up for various reasons which have been and are beyond

the control of the respundem including passing of an HT line over

et )

to any so-called de Wussession of the said flat.
Hence the cu?p{uﬂ: ? g“‘bR ﬁed on this ground as

well.

The below tab-l&%ﬁoh \tﬁaﬁmpeet‘uﬁn’ne W size, and the current
status of the project. The respondent has been diligent in
completing its entire project and shall be completing the remaining
projects in phased manner. The respondent has completed major
projects mentioned below and has been able to provide occupancy

to the allottees.
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S.No | Project Name No. of Status
Apartments
1. Atrium 336 0C received
o View 280 0C received
3 Edge Tower |, |,
K LM 400 0OC received
Tower H, N 160 OC received
Tower-0 80 OC received
(Nomenclature-
OC to be applied
OC received
OC to be applied

XXXIIL

XXXIV.

0OC to be applied

and setbacks in the

litigation to gH ﬁ R Eer Aﬁts It is most strongly
submitted he;em at-the nts were never interested in
the possession 6f/ ﬁjﬁf} Ké\’n \'(use but only had intent
to resell the property and by this, they clearly fall within the
meaning of speculative investor.

Further, that the delay in delivering the possession of the flat to the

complainant herein has attributed solely because of the reasons

beyond control of the respondents.
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XXXV.

XXXVL

That further, on the other side, the respondent has applied for the
mandatory registration of the project with the authority and has
successfully received registration certificate no. 279 of 2017 and
has been extended vide Memo No.
HARERA/GGM/REP/RC/279/2017/EXT/98/2019 dated
12.06.2019 which is valid up till 18.02.2025. However, in this
background it is submittfdrfililat by any bound of imagination the
respondent cannot be mag uv* Thr the delay which has occurred
due to delay in reg “k tion of the project under the Act. It is
..é%.
e &
g il has_ ted asa cau

& SN
obstructing thesregistratio tlie nrojet

my 4 1 )
-“ va r@p sible,
W | § | l Fo)
ry|and governme

\

submitted herei

in zonal approval from

ect in prolonging and
er the Act for which
at the approval and

registration is process which is way

out of power and co dent. This by any matter of

fact is counte ? the p 1@ respondent.

There is no averment in hf.e F”lm aints which can establish that
any su-calledcigilyj R]Lméassiam LQ"L\IBJ{LE attributable to the
respondent as the finalization and approval of the layout plans has
been held up for various reasons which have been and are beyond
the control of the respondent including passing of an HT line over
the layout, road deviations, depiction of villages etc. which have
been elaborated in further detail herein below. The complainants

while investing in a plot which was subject to zoning approvals
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XXXVIL.

XXXVIIL.

were very well aware of the risk involved and had voluntarily
accepted the same for their own personal gain. There is no
averment with supporting documents in the complaint which can
establish that the respondent had acted in a manner which led to
any so-called delay in handing over possession of the said unit.

Hence the complaint is liable to be dismissed on this ground as

well. o
r."é"ﬁ‘:jx
That the delay has occ ’3_: y due to unforeseen circumstances
S A
which despite of rts of.the respondent hindered the
r '\A el A ".:'r'-lﬂ. b, ]
progress of construction,: 'a.-_f"_.l_t':_ ; agreed construction
| S NP 7 )
schedule res @ into..unir e‘nd&d deldy\in timely delivery of
>
possession o -,-, e Plot Hbﬂ'llw respendent cannot be held
accountable. | @ Vi or, the L ainants despite having knowledge
| i /O
of happening ¢ 1. force majeure -; ‘entualities and despite

agreeing to extensi 4 'Enii in ar the delay has occurred as a
result of such even frivolous, tainted and
mlscunceweH & er? to harass the respondent with a
wrongful mte EA I\A

That despite several adversities and the unpredicted and
unprecedented wrath of falling real estate market conditions, the
respondent have made an attempt to sail through the adversities
only to handover the possession of the property at the earliest

possible to the utmost satisfaction of the buyers/allottees. That

even in such harsh market conditions, the respondent have been
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continuing with the construction of the project and sooner will be

able to complete the construction of the project.

XXXIX. The complainants persuaded the respondent to allot the said
apartment in question to them with promise to execute all
documents as per format by them and to make all due payments.
The respondent continued with the development and construction
of the said apartment angl also had to incur interest liability

i-'-iz« 3
towards its bankers. Th éa ainants prevented the respondent

‘iﬁf
from allotting the said.ap art * 1 question to any other suitable
‘prevalent ‘I{F at time and thus the

a% on account of breach
=4

mstﬂmﬂ' at | = .'-1 d

respondent ha @ redhuge f%ancia

of contract by E# ompldinant. \
m 1 ™

7. Copies of all the ;‘ 0t ml tsha e

record. Their authentigity" is not in |

led and placed on the

Hence, the complaint can

AP e ATV
be decided on the basi§ ‘of? i:ﬁ’ej‘&dﬁdisputed documents and

submission maauiﬂfxlI A"R ] RA

E. Jurisdiction of tl}squ Tem .*} I
The respondent has ra1se& a prehmlnary submtssinnfnb]ecuun the
authority has no jurisdiction to entertain the present complaint. The
objection of the respondent regarding rejection of complaint on
ground of jurisdiction stands rejected. The authority observes that it
has territorial as well as subject matter jurisdiction to adjudicate the

present complaint for the reasons given below.

E.l Territorial jurisdiction
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As per notification no. 1/92/2017-1TCP dated 14.12.2017 issued by
Town and Country Planning Department, Haryana, the jurisdiction of
Real Estate Regulatory Authority, Gurugram shall be entire Gurugram
District for all purpose with offices situated in Gurugram. In the
present case, the project in question is situated within the planning
area of Gurugram District. Therefore, this authority has complete

territorial jurisdiction to deal wuh the present complaint.

functions
regulations mgde thereus
agreement for salg ﬁ"'ﬁo : at

easemaybe uifthe omveyance-of all the apartments, plots or

to| theagsaci "ﬁ’ﬂmﬁ;ﬁ;ﬂi’l
Section @Hﬂr of the authatiy. |\ |

34(f) of the Act provides to ensure compliance of the
obligations cast upon the promaoters, the allottees and the real
estate agents under this Act and the rules and regulations

made thereunder.
So, in view of the provisions of the Act quoted above, the authority has

complete jurisdiction to decide the complaint regarding non-

compliance of obligations by the promoter leaving aside compensation
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which is to be decided by the adjudicating officer if pursued by the

complainants at a later stage.

Findings on the objections raised by the respondent

F.I Objection regarding entitlement of DPC on ground of complainant
being investor
The respondent has taken a stand that the complainants are the

investors and not consumers, therefore, they are not entitled to the

protection of the Act and d:!arqlg)‘ .not entitled to file the complaint

b
7iod

ondent also submitted that the

under section 31 of the Actfir

TR,

e p ot s Hr
preamble of the Act ste es | at:,the BH; is enacted to protect the
et el
interest of consu ﬁ"eﬂ_ - - The authority observes
that the respon s correct in ,statmg he Act is enacted to

""Iu' 1

' S of consumers o th éﬁ te sector. It is settled
rea

ear h truductmn of a statute

and states main ai a statute but at the same

"é i'a b '1' . s r"
time preamble cannot be u ’i defeat the enacting provisions of the

Act. FurthermureH A R c&th aggrieved person can

file a complaint a.g:ins h&pramuterif the prﬂnuter contravenes or
violates any pru:r'l'/iuns u} tﬁe Act r;u"r r}aies or regulations made
thereunder. Upon careful perusal of all the terms and conditions of the
apartment buyer’s agreement, it is revealed that the complainants are
buyer, and he has paid total price of Rs.44,38,497/- to the promoter

towards purchase of an apartment in its project. At this stage, it is
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important to stress upon the definition of term allottee under the Act,
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the same is reproduced below for ready reference:

“2(d) "allottee” in relation to a real estate project means the person
to whom a plot, apartment or building, as the case may be, has
been allotted, sold (whether as freehold or leasehold) or
otherwise transferred by the promoter, and includes the
person who subsequently acquires the said allotment through
sale, transfer or otherwise but does not include a person to
whom such plot, apartment or building, as the case may be, is
given on rent;”

In view of above-mentioned deﬁnitiun of "allottee" as well as all the

4.;-

terms and conditions of the .qr'u-'u nent buyer's agreement executed

between promoter and p -'. ainants, it is crystal clear that the
Hu
complainants are alw }qas hﬂ@iﬁ%ﬁlt was allotted to him by
N

the promoter. Th @:ﬁg‘ept oﬁnﬂest’bp is not'defined or referred in the

Act. As per the d the Act, there will be

:;-' party having a status
:} F |

“promoter” and

of "investor”. The _ pellate Tribunal in its
order dated 29.01.2019. 06000000010557 titled as
M/s Srushti Sa vel mm Sarvapriya Leasing (P)
Lts. And anr. ha l‘g; ﬂi"atqﬂ'nﬁ“ co ‘bf vestors is not defined
or referred in t At:t,fi‘huis,l é: &Rl;e/;}m% of promoter that the

allottees being investors are not entitled to protection of this Act also

stands rejected.

Findings on the relief sought by the complainants

To set aside the cancellation of the booking of the impugned unit
done by the respondent company vide email dated 25.11.2021;
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11. Vide order dated 04.02.2022, the authority had directed the

respondent/builder to maintain the status- quo with regard to the
subject unit till further direction. As per documents placed on record,
the respondent vide letter dated 27.11.2021 cancelled the subject unit
of the complainants on account of non-payment of the demand raised
in respect of the booking amount. The respondent issued a reminder
letter for default of payment c}ated 20 09 2021 (page no. 101 of the

J 1_-{ 1?& %
complaint) for non- paq.vrrua*rl“ﬁ_~ :

't i
and holding charges of % 33,

12 delﬁfﬁaret ?ﬁ'
A

make payments w
the respondent is dire T;ﬁtﬁﬁ '@M holding charges from the
complainants/al EJTTDR en after being part of
apartment buyerﬁ eemezas per law settled by hon’ble Supreme
Court in civil appealnﬂ QSMaSBh‘BfEGEG'dhn&e on 14.12.2020.

The authority observed that the complainants have already
paid substantial amount of money in respect of the subject unit. The
complainants have paid 44,38497/- against the total sale
consideration of Rs.48,31,125/-. Furthermore, the complainants
submitted that they are ready and willing to pay the outstanding dues

and take possession of the subject unit,
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12. In view of the above, the authority directs the complainants to pay

outstanding dues along with interest at the prescribed rate within 30
days, if any after adjustment of delayed possession charges failing
which the respondent/builder shall be entitled to cancel the subject

unit.

G. Il Direct the respondent to immediately deliver the possession of
impugned unit no. N-1201, Edge Tower, Ramprastha City, Gurugram
to the complainant by revokiu ﬂLeEa! demands and adjusting the
amount due with the amount ofinterest payable.

G. 1 Direct the respondent company to pay interest at the prescribed
rate (MCLR + 2%) for ‘period of handing over of the
possession calculated fro 2 of delivery of possession as
mentioned in the@n : 2 till the actual date of
handing over of dour

G.IV Direct the | WA nd! valsed by | the
respondent com| #y in the ﬂnabﬁleman al ed by the respondent
company. “1 -

13. Validity of offe df‘ s;qssﬁn It & nﬁc&ggﬁrtn clarify this concept

because after valitkan.d tawﬁd offer uf p@ﬂéessiﬁn liability of promoter
{,.»f o

for delayed offer of p“{ﬂ@@ 1 _. |
the possession is gut valid and"‘l’ﬁw I, li b1I1 of promoter continues

!
"end. On the other hand, if

till a valid offer is a%ﬂ}a 1; s entitled to receive
interest for the {eyl\c?pieg K?@wa}mhd possession. The
authority after detailed consideration of the matter has arrived at the
conclusion that a valid offer of possession must have following
components:

i. Possession must be offered after obtaining OC/CC;

ii. The subject plot should be in habitable condition;

A
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15.

16.

HARERA

iii. Possession should not be accompanied by unreasonable
additional demands.

In the present case, the respondent offered the possession of the

allotted unit to the complainants on 18.10.2019, but till date no

occupation certificate with regard to tower N, in which the unit of the

allottee is allotted. Since the first condition to a valid offer of

possession is not satisﬂed*!_gl}grg{q{e, the said offer of possession

Iy A
cannot be regarded as a valid offér of possession. The OC for tower N

e AT

Session.

;|8

Ra on page no. 76-77 of

the complaint. As per the 5;5 stg__rﬁé,[l) ar;: ar{munt of Rs. 1,44,462 /- is
{ ® | - | ] ' |

charged against k°Itu:'ili’:lL:|é !‘al!u'éés The re chdent shall not charge

holding charges from the complainants at any point of time even after
being part of the builder buyer's agreement as per law settled by
Hon'ble Supreme Court in civil appeal nos. 3864-3899/2020 decided
on 14.12.2020.

In the present complaint, the complainants intend to continue with the

project and are seeking delay possession charges as provided under

Page 36 of 49



HARERA
2 GURUGRAM Complaint No. 4700 of 2021

the proviso to section 18(1) of the Act. Sec. 18(1) proviso reads as

under.

"Section 18: - Return of amount and compensation

18(1). If the promoter fails to complete or is unable to give
possession of an apartment, plot, or building, —

Provided that where an allottee does not intend to withdraw from
the project, he shall be paid, by the promoter, interest for every
month of delay, till the han dugg over of the possession, at such rate

as may be prescribed.”" L_:_

g A8 FRTN

“15. POSSESSIO) A L -.; 4 o

(a) Time of hane othhe;mmsiu
Subject to.‘terms af this cla "a d subject to the Allottee
having compll ftﬁTﬁ?? he dition of this
Agreeme rl-‘k e Application H! ot being in default
under any, of the provisie 0 I:- igreement and compliance
with all “proyisions, formalities, | documentation etc, as
prescribed by I { proposed to hand

over the possessit “AD 1-#"* y 31/08/2012 the
Allottee agrees an derstands that RAMPRASTHA shall be
entitled to a mce per od 0] nn‘red and twenty days (120)

days, for jon certificate in
respe:ta omple
18. The authority gnnf;ﬂ ,_-_ _e P ssgssiun clause of the

agreement and uwmattﬂimé ‘rrfa{'te#L rare in nature where

builder has specifically mentioned the date of handing over possession
rather than specifying period from some specific happening of an
event such as signing of apartment buyer agreement, commencement
of construction, approval of building plan etc. This is a welcome step,

and the authority appreciates such firm commitment by the promoter
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regarding handing over of possession but subject to observations of
the authority given below.

At the outset, it is relevant to comment on the preset possession clause
of the agreement wherein the possession has been subjected to all
kinds of terms and conditions of this agreement and application, and
the complainants not being in default under any provisions of these
agreements and cumpliance #ﬂth all provisions, formalities and

?’ prumnter The drafting of this

clause and incorporation.of suc} --'--:- are not only vague and

meaning. The incorporatia
the promoter is j t‘&u ards timely delivery of
subject unit andi‘ pnve e ajuﬁees uﬂr right accruing after
delay in pnssesm %is! &m% !A) how the builder has
misused his dominant position and drafted such mischievous clause in
the agreement and the allottee is left with no option but to sign on the
dotted lines.

Due date of handing over possession and admissibility of grace

period: The promoter has proposed to hand over the possession of

the apartment by 31.08.2012 and further provided in agreement that
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promoter shall be entitled to a grace period of 120 days for applying
and obtaining occupation certificate in respect of group housing
complex. As a matter of fact, the promoter has not applied for
occupation certificate within the time limit prescribed by the
promoter in the apartment buyer’s agreement. As per the settled law,

one cannot be allowed to take advantage of his own wrongs.

Accordingly, this grace period «af 120 days cannot be allowed to the
promoter at this stage. |
Admissibility of delay

interest: The com

prescribed under rule 15 a{ the rules.

.....t m—

under: i ! E! K | P
Rule 15. Pres of in secﬁun 12, section

18 and sub- (4) and hub

(1)  For the pmSﬁ of provisq_to h’fﬂ‘&ﬁa 12 .wer:uan 18; and sub-
sections (4) and (7) of section 19, the “interest at the rate
prescribed” shall be the State Bank of India highest marginal cost
of lending rate +2%.:

Provided that in case the State Bank of India marginal cost of

lending rate (MCLR) is not in use, it shall be replaced by such
benchmark lending rates which the State Bank of India may fix

from time to time for lending to the general public.

e 15 has been reproduced as

22. The legislature in its wisdom in the subordinate legislation under the

provision of rule 15 of the rules, has determined the prescribed rate of

interest. The rate of interest so determined by the legislature, is
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reasonable and if the said rule is followed to award the interest, it will
ensure uniform practice in all the cases.

Taking the case from another angle, the complainant/allottee is
entitled to the delayed possession charges/interest only at the rate of
Rs.5/- per sq. ft. per month as per relevant clauses of the buyer’s
agreement for the period of such delay; whereas the promoter was

entitled to interest @18% per annum compounded at the time of
psics

111 N
3 ar f:,-‘,l'-

’ ) "r-' the delayed payments. The functions

may be the allottee ot the ?&J,gr@ s of the parties are to be
balanced and mu
take undue adv and to exploit the
needs of the ho bound to take into

sector. The clauses of the
buyer’s agreeme ? 3 r ?ar’des are one-sided,
unfair and unreasonable w respec tu grant of interest for

delayed pussessmm“f'hll[ "are L/aﬁuu’s b fhéx" auses in the buyer’s

consumers/allottees in

agreement which give sweeping powers to the promoter to cancel the
allotment and forfeit the amount paid. Thus, the terms and conditions
of the buyer's agreement are ex-facie one-sided, unfair, and
unreasonable, and the same shall constitute the unfair trade practice
on the part of the promoter. These types of discriminatory terms and

conditions of the buyer’s agreement will not be final and binding.
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Consequently, as per website of the State Bank of India ie.,
https://sbi.co.in, the marginal cost of lending rate (in short, MCLR) as
on date i.e, 21.04.2022 is 7.40%. Accordingly, the prescribed rate of
interest will be marginal cost of lending rate +2% i.e., 9.40%.

The definition of term ‘interest’ as defined under section 2(za) of the
Act provides that the rate of interest chargeable from the allottee by

the promoter, in case of default, shall be equal to the rate of interest

, _;}g to pay the allottee, in case of

;..--.'

mﬂuced below:

“(za) "interest" medng{.,!ﬁ mrewf fﬂbﬂrest pnyubfe by the promoter or

the allottee, as t ay,,bm o\

Explanation. —. purpase afthﬂ"dause~ <

(i)  the raté ofinterest chargeable from the allottee by the promoter,
in case of default, shall be equal to the rate of interest which the
promo r;iﬁéﬂ be liable to pay the allottee, in case of default;

(ii)  the inte pgyabfe by the pramoter to the allottee shall be from
the date th€ promoter received the:amount or any part thereof till

the date l{ﬂr&ﬁnn or part thereof and interest thereon is
refunded, terest payable by the allottee to the promoter

shall be ﬁ'ﬂmﬁ{dﬂ#ﬂ the allottee defaults in payment to the
promoter till the date'itis paid;"

Therefore, inter T payments from the complainants shall
cﬁ

be charged at “"rﬁte le 940% by the respondent

/promoter Whltl’L is the same asus bemg granted to the complainants

in case of delayed possession charges.

G.V  Direct the respondent to set aside the demand raised by the
respondent company with regard to increase in super area of
the impugned unit no. N-1201.

An apartment buyer agreement dated 02.02.2010, the complainants

were allotted the subject unit of the complaint i.e, N-1201 and the

area of the subject unit was 1675 sq. ft. which was later increased to

Page 41 of 49

26



GURUGRAM Complaint No. 4700 of 2021

HARERA

1770 sq. ft. There is an increase of 95 sq. ft. which constituting 5.67%
of original area. As per statement of account on page no. 76-77 of
complaint, a total amount of Rs. 2,23,250/- was increased on account

of such increase in area of the apartment.

28. As per clause 7(e) of said agreement, in case if alteration is less than

29,

10%, the allottee shall be under obligation to make payment of such
increase in super area within 30 days of the dispatch of such notice by
e i

the respondent company. Tl;é;‘ sa;i'd' clause of the agreement is

WA S 2

reproduced ;hereunder: - A iiji T~

et _',H_ . ,,;a,

7(e) In case of_f,-. a!'lter'bﬂé;;'madr :
than 10% fm:rep_ in Eupbrdm, MMP 'A shall not be
obliged to take -any consent from the Aﬁa e’ \the Allottee
agrees and acknowledges that he/ E;" ;hey t shall be obliged
to make payments for such incréas in .‘S"ﬁpgr r?'u
(30) days of the n‘ahe dispatch n}};uc.!; naﬁ::eab y .. MPRASTHA,

Considering the ahm(e mentiungd facts;“'hl}e authority observes that

!

esulting in less

the respondent has inc*nagsed tl;gsqp #,area of the flat from 1675 sq.

P

——

ft. to 1770 sq. ft. nwi{.lwut alg griqr m;r%atzxnd justification. The
respondent, therefore, is entitlea to char% for the same at the agreed
rates since the increase ina_tqﬁl\i‘s 95‘--$q.---ﬁt.l 'wflich is less than 10%.
However, this remain subject to the conditions that the flats and other
components of the super area on the project have been constructed in
accordance with the plans approved by the competent authorities.

G.Vl Direct the respondent to set aside the demand raised by the
respondent company with regard to electricity meter charges,
electricity supply and installation charges, water connection
charges, FTTH.
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Electricity Meter Charges, Electricity Supply, Water Connection
Charges: As per statement of account on page no. 76-77 of the
complaint, the respondent has charged an amount of Rs.41,772/-
towards water connection charges, Rs.1,04,430/- towards electricity
supply and installation charges and Rs. 12,980/ towards electricity

meter charges.

any other charge whici i

(i) The Allottee.
Haryana Vidyut ‘Prasc

8 | A
e AT
receiving an zz k];dd ,J 2 : mn that
being provided by the nominated maintenance agency.
It is to be noted that the said clause deals with charges applicable on

consumption basis but there is no specific clause dealing with one-
time charges dealing with installation charges, etc. The promoter
would be entitled to recover the actual charges paid to the concerned

departments from the complainant/allottee on pro-rata basis on
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account of electricity connection, sewerage connection and water
connection, etc., i.e., depending upon the area of the flat allotted to the
complainant vis-a-vis the area of all the flats in this particular project.
The complainant would also be entitled to proof of such payments to
the concerned departments along with a computation proportionate to
the allotted unit, before making payments under the aforesaid heads.
The respondent is directed tnpruv:de specific details with regards to

these charges.

passage of heari '

counsel does no «.3
Hence, the authk
mentioned relief 5‘5\

P
G.VIl Direct the resp the demand raised by the
respondent cnmpany m Tﬁ:ds to the maintenance charges.

As alleged by th ﬁﬂf the complaint, the
! s x months ance payment towards

respondent has arg

maintenance cha lﬂfl %E-ég"ldf‘i:i e made in favour of
M/s Arrow Inframart Private Limited. As per clause 22 of the said
agreement the complainants must enter into a separate agreement for
the maintenance of the group housing complex and shall be obligated
to pay maintenance charges to said agency. The relevant part of the

agreement s reproduced for ready reference: -
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“a. The Allottee hereby agrees and undertakes that
he/she/they it shall enter into a separate tripartite
maintenance agreement to be provided by RAMPRASTHA with
the maintenance agency as may be appointed or nominated by
RAMPRASTHA for the maintenance of the Group Housing
Complex and the common areas therein (Maintenance
Agreement)

b. The Allottee agrees and undertakes to execute the said
Maintenance Agreement with the maintenance agency
identified nominated and/or appointed by RAMPRASTHA. The
Allottee further agrees and undertakes to pay the indicative
and approximate matnﬁg%:{mrgﬂ as may be levied by
the maintenance ﬂgqn@ 5 ! -r,f and maintenance of

.I:,

the Group Housing Comp W " commeon areas, utilities,
equipment stated i ausmg Complex and such
these facilities forming partiof oper

¢. In additio yta.t pa I' .,__' , f ;'i" ance Chﬂl‘:g&ifﬂb&

285 and undertakes

. ik i : :.:. i el 1wt .: sﬂ'persqﬁ £

the basis of ‘the he Maintenance

Agreem
It is to be not - .- count raised by the
respondent with o on there? FMS charges charged @

p 3\.»
Rs. 50/- per sg. ft. an §fii-eonsonance of clause 22(c) of
agreement date ?ﬁlq @dw ave been charged on
account of mamte am:e cﬁarges 'flhere ;e as per clause 22(c) of the
buyer’s agreeme ﬁlplaﬁhaﬁ? hMM to pay IFMS charges.
The authority directs the complainant to pay the IFMS charges as per
the buyer’s agreement.
G.VIII Direct the respondent company to pay a cost of Rs. 1,00,000/-
towards the cost of the litigation.

The complainants are claiming compensation in the present relief. The

authority is of the view that it is important to understand that the Act
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has clearly provided interest and compensation as separate
entitlement/rights which the allottee can claim. For claiming
compensation under sections 12, 14, 18 and section 19 of the Act, the
complainant may file a separate complaint before Adjudicating Officer
under section 31 read with section 71 of the Act and rule 29 of the
rules.

On consideration of the g.‘_:aeuments available on record and

between the p

apartment was ulated time ie, by

31.08.2012. As , the same is disallowed
for the reasons quuted due date of handing over
possession is 31. has been received by
the respondent nﬁAﬁ anj Efle puséﬂﬂ of the subject unit
was offered to the.culeainaﬂts on iaﬁmidéi Copies of the same
have been placed on record. The authority is of the considered view
that there is delay on the part of the respondent to offer physical
possession of the allotted unit to the complainant as per the terms and
conditions of the apartment buyer's agreement dated 02.02.2010
executed between the parties. It is the failure on part of the promoter

to fulfil its obligations and responsibilities as per the flat buyer’s

Page 46 of 49



GURUGRAM Complaint No. 4700 of 2021
aw

38.

39.

HARERA

agreement dated 05.07.2010 to hand over the possession within the
stipulated period.

Section 19(10) of the Act obligates the allottees to take possession of
the subject unit within 2 months from the date of receipt of occupation
certificate. In the present complaint, the occupation certificate was
granted by the competent authority on 13.02.2020. The respondent
offered the possession of the unit in question to the complainants only
on 23.02.2021, so it can be saidthat the complainants came to know
about the occupation certfﬁcﬁifé '1 Ef';r.'tl}* upon the date of offer of
possession. Therefore, in the interest of natural justice, the
complainant should be given 2 months’ time from the date of offer of
possession. This 2 month of reasonable time is being given to the
complainant keeping in mind that even after intimation of possession,
practically they have to arrange a lot of logistics and requisite
documents including but not limited to inspection of the completely
finished unit, but this is subject to that;the unit being handed over at
the time of taking possession is in habitable condition. It is further
clarified that the delay possession charges shall be payable from the
due date of possession i.e, 31.08.2012 till the expiry of 2 months from
the date of offer of possession (23.02.2021) which comes out to be
23.04.2021.

Accordingly, the non-compliance of the mandate contained in section
11(4)(a) read with section 18(1) of the Act on the part of the

respondent is established. As such the complainants are entitled to
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delay possession at prescribed rate of interest i.e, 9.40% p.a. w.e.f,

31.08.2012 till the expiry of 2 months from the date of offer of

possession (23.02.2021) which comes out to be 23.04.2021 as per

provisions of section 18(1) of the Act read with rule 15 of the rules.

Directions of the authority

Hence, the authority hereby passes this order and issues the following

directions under section 37 of the Act to ensure compliance of

obligations cast upon the prnm;iteras per the function entrusted to

the authority under section 34[f):

i. The respanden_‘t is directed to :phljr the interest at the prescribed

iii.

rate i.e, 9.40% ﬁer annum for every month of delay on the
amount paid by the complainants from due date of possession i.e.,
31.08.2012 till E-2"?;.IM.2G|21. ‘fhe arr‘eat"s 'p[f-interest accrued so far
shall be paid tul the complainants w1thm 90 days from the date of
this order as per rule 16(2) of the rules.

The complainants are directed to pay outstanding dues, if any,
after adjustment of interest for the delayed period;

The rate of interest chargeable from the allottees by the
promoter, in case of default shall be charged at the prescribed
rate i.e, 9.30% by the respondent/promoter which is the same
rate of interest which the promoter shall be liable to pay the
allottee, in case of default i.e., the delayed possession charges as

per section 2(za) of the Act;
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iv. The respondent shall not charge anything from t:he complainants

Complaint No. 4700 of 2021

which is not the part of the buyer’s agreement. The respondent is
debarred from claiming holding charges from the complainants
/allottees at any point of time even after being part of apartment
buyer's agreement as per law settled by hon’ble Sgupreme Court in

civil appeal no. 3864-3899/2020 decided on 14.12.2020.

41. Complaint stands disposed % R
@ AN

1:[\! _‘“
i

42, File be consigned to registry.ﬁg A28 :
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