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Complaint no. , t. ZZS}r; 0
Date of filing complaint: 01.10. 020
First date of hearing: 30.10 020
Date of decision 22.O4." 022

Saurabh Chaddha
R/o: House no. B7L, Sector L0 A, Near HDFC
Bank, Gurgaon, Haryana Complainar t

I

nder

M/s MVN Infrastructure pvt. Ltd.
R/o: 17th floor, building no 5, Tower A,
Cyber Terracers, DLF phase III, Gurgaon_
122002 Respo t

mar

CO IAM:

Dr. KK Khandelwal

i Vijay Kumar Goyal

Chair
Shr Men ber
AP ,EARANCE:

inansh. y'arun Chugh (Advocate) Comple
Sh

[Ac

Pawan Upadhyay and Sh. Lokesh Dixit
izocates)

Respo rder

The

und

Esta

Rule

inter

ORDER

rresent complaint has been fired by the comprainant/a
r section 31 of the Real Estate (Regulation and Develop

!016 [in short, the Act) read with rule 28 of the Haryan
e (Regulation and DeveropmentJ Rules, zot1 [in sho
;) for violation of section 1r.t+)(a) of the Act wherei
alia prescribed that the promoter shall be responsible
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A.

2.

Complaint No 2758

Inforrnation

Project name and location "MVN Athens", Sector 5, Soh
Gurugram

Project area 6.50625 acres

Nature of the project Affordable Group H*rring

DTCP License 49 of 2014 dated 1.8.06.201.4
valid up to 1,7.02.2026

Name of the Iicensee

RERA Registere d/ not
registered GGM/326/sB/zote /Zo da

26.03.20L9
RERA Registration valid
to

28.02.2021

Unit no. Flat no. 605, 6th floor, tower
[Annexure B on page no. LZ
complaint]

Unit measuring fcarpet
area)

477.3726 sq. ft.+80.5 sq. ft
[Annexure B on page no. ].7 of
complaint]

Revised area 481.011 sq. ft+ B4.ZB sq. ft

Prg. 49 of the complaintl
Date of allotment 06.02.201.5

Annexure A on page no. 14 of
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gations, respr:nsibilities and functions under the sio of
Act or the rules and regurations made there under
ttee as per the agreement for sale executed inter se.

and proiect related details

particulars ol'the project, the details of sale considera on,

unt paid by the complainant, date of proposed handi
possession and delay period, if any, have been detail
wing tabular florm:

rto the

Page of2
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complaint]

Date of execution of
builder buyerr agreement

Feb 2015

[Annexure B on page no. ].5 of the
complaintl

[No specific date has been
mentioned in BBA, but the date of
BBA is Lg.O2.2OL5 as admitted bv
the respondent in its reply at page
no.3)

Addendum to Builder
buyer agreernent

05.10.2016

[Annexure D on page no. 48 of the
complaintl

Approval of building plan 05.09.201.4

[As per information obtained frorn
the website of DTCp, Haryana]

Environmental Cleararrce 05.01.2015

[As per information obtained from
the planning branch of the
authorityl

Possession clrause 3.1 POSSESSION

Subject to force

environment

majeure
circumstances, intervention 6f
statutory authorities, receipt df
occupation certificate and aitottde
having timely complied with all ids
obligations, formalitie, d.
documentation, as prescribed b[,
cornpany and not being in defauft
under any part hereof and ndt
buyer's agreement, including U.it
not limited to the timely payment lf
instalments of the other charges a[
per the payment plan, stamp dutJz
and registration charges, thF
company proposes to offef
possession of the said flat to thb I

allottee within a period of 4 (four)
years from the date of approval
of building plans or grant of

Page 3 of29
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whichever is later, subjeci
allottee has executed tl
buyer's agreement.(en
supplied)

to
re,
pha

he
lat
;is

Due date of possession 05.01.2019

Calculated from the
approval of

the d;
environ

clearance asper clause 3.1 of
Keeping in view the above
passed by the DTCP, the
from 05.09.20 L4 to t6.OS.z
treated as zero period f(
purpose of commencem
project and extension
period of licence as suc
deemed date of commenc
shall be deemed as 16.0
and the proiect was requi,
be completed on or befor,
L5,2020.
So, the due date comes ou
15.05.2020

rte
men
BBA

orde

of
:al

rs
rd

is
le
cf
IE

IC

lt
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i01
DT
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em
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6
tl

tl
tl
e

i,201
red '

eM;

tot

L7. Total sale con.sideration Rs.1.7 ,58,793 /-
[As per BBA at page LB of the
complaint]

RsLB,1-8,1.24 /-
[As per statement of account c

08.02.2019 at page no.57 of th
complaint]

xa

IC

ted

1 B. Total amount paid by the
complainant

Rs.L7,,39,L99 /-
[As per statement of account
08.02.20L9 at page no.57 (

complaintl

date
rf th

7 9. Payment plan Time linked payment plan

[Page 34 of the complaint]
2 0. Occupation Ce rtificate 29.05.20L9

[Annexure R5 on page no,38 c

replyl
f the

21.. Offer of possession 07.06.2019

lAnnexure F on page no. 52 of :he

Page of
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of the complaint:

t, the flat bearing no. 605 (Sixth Floor), Tower
easuring 4ZT.3Z sq. ft. + 80.5 sq. ft., along with one
eler parking in the project of the respondent i.e. M/s

2015. That, it is pertinent to rnention here that the total

ructure Pvt. Ltd., known as ,,MVN Athens Sohna,, situa at
r-05, Sohna, Haryana, was booked by the comprainant in

-4

o

VN

e

st

to
of

be

e floor is Rs 1.7,58,793/- only and hence the payment wz

rade on the basis of schedure of payment, provided by
ondent.

thereafter, on 05.01.2015, the comprainant entered in
)uyer's agreernent with the respondent, by virtue of which
ondent allotterd flat no.605, having carpet area 472.37 sq. f

sq. ft. locatecl on the sixth floor, Tower B-4, along-with r

wheeler open parking space in the project known as ,,M

nS Sohna" sitrreforl rt Qonr^- ntr c'^L.^^ rr---Arh ns Sohna" situated at Sector-05, Sohna, Haryana.

Tha

whi

defi

com

qu

flat

80.

two

res

tod

Tha

ca'

ha

a

re

+

e

h

the complainant was grea

depicted that the project

d time frame and with

ainant, which led to the

tly influenced by the broch

: will be developed within

complete satisfaction of

purchase of the property

the respondent miserably fai

re

e

n

in the

rically

said

statecl

to thel

flat buyer's agreement, the respondent h

that the possession of the said floor would
complainant within 48 months from thb da

Complaint No 2758

complaintl
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i-of environment crearance i.e. 05.01.2015. Moreover,
corfplainant was made to sign an addendum to builder bu

fls.p.runt dated 0s.10.2016 forcefully, as he was not left rlr,,n ,
I

otn[r option but to get the flat from the respondent as he I

drjadv made a substantial payment to the respondent. In the s

addlendum, the respondent has unilaterally increased the aree

flatlfrom 477.37 sq. ft. + 80.5 sq. ft. to 48L.01 sq. ft. + 84.28 sq

andl increased the price of flat from Rs. LT,sB,Tg3/- to
tz,!z,zeo/- and arso, he obiected it by giving a norice to r

builder on dated 06.02.20t6.

7. That, the said buyer's agreement and addendum are totally
sided, which impose compretely biased terms and conditions up
the complainant, thereby tirting the balance of power in favour
the respondent, w,hich is further manifest from the fact that
delay in handing over the possession by the respondent wo
attract no penalty, whereas the penarty for failure to

llARERE
GUl?UGRAM

of environment crearance i.e. 05.01.2015. Moreover,
corfplainant was made to sign an addendum to builder bu

possession would attract holding charges and 150/o p.a. pe

interest on the unpaid amount of instalment due to l

respondent, within a period of 15 days.

B. ThaQ in all these years, the complainant also visited at the site ar

obsetrved that there are serious qualities issues with respect to t
cons[ruction carried out by respondent. The respondent h
comfromised with levels of qualiry and is guilry of mis-selli
Therp are various deviations from the initial representations. T
resRtndent marketed to provide possession within due tinfe a
also compromised even with the basic features, designs a

Complaint No 27SB of 20
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[u{tity to save costs. The structure, which has been construc
pn 

lface 
of it is of extremely poor quality. The consa.u[,io

tot{lly unplanned, with sub-standard, low grade, defective
despicable construction quality.

Thalt, the respondent has breached the fundamental term of
confract by inordinately delaying in delivery of the possession

That the respondelnt has committed various acts of omission a

commission by nnaking incorrect and false statement in
advertisement material as well as by committing other seri
acts as mentioned in preceding paragraph.

Ll. That, the complainant, without any default, had

paying the instalments towards the property, as

demanded by the .espondent and til date has paid a

Rs 1,8,64,1,94/- towards the aforesaid residential
project. Now, there are no more dues towards the
hence the entire payment has already been made.

L2. That,] the respondent had promised to complete the project

I

I

ffiUnRERA

fficuRLffiAM
I

pu{uv to save costs. The structure, which has been construcl
on lFr.. of it is of extremely poor quality. The constructior
tot{lly unplanned, with sub-standard, low grade, defective z

despicable construction quality.

Thalt, the respondent has breached the fundamental term of r

$onfract by inordinately delaying in delivery of the possession

io {"onths. 
The complainant was made to make advance ["r.

on the basis of information contained in the brochure, which
fals{ on the face of it as is evident from the construction done

Site 

[o 
far.

10.

January 201,9 i.e 4'years from the date of commencement. The

was executed in January

over to the complainant,

mental distress, pain

buye['s agreement

flat if not handed

un,.|-. kind of

cOm!lainant.

I

I

Complaint No 2758 of 202
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total sum
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13.

14. Th

I

15. Tha

T

CO

th

de

a

CO

an

de

07.

no

SCV

24.

cap

flat

t, the so caltred possession ,orrerea by the respondent
201,9 is to be considered as a defective offer of possessio

ion at all, in view of the fact that the property is

ha table for the complainant as the complainant visited the

HARERE
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t, however, just to escape from its Iiability towards
plainant, the respondent in haste, offered the possessio

property in question on 07.06.201.9 which in fact w
tive possession as according to the craus e 3.7 of flat buy
ment "The allottee, before taking possession s

pletely satisfy himself regarding the construction, facili
amenities in respect thereof ", and hence has offe
ive possessr:on.

ral times on 1.6.06.201,9, 07.07.2019, 08. 1,0.201,9, 1,6.i,0.20

0.201.9,23.02.2020 respectively to check the status and a

ured photogr;rphs and sent e-mails apprising the defects in

nify the complainant for the deray caused in handing o

t every time he got disappointed as the shortcomings r

ge, seepage in bedrooms, crack in toilet tiles etc were ne
rep

be

pos

ired and hence possession of incomprete property can n
ffered but the respondent has chosen to offer incompr

ion of the property which goes on to show the marafi
inte t of the respondent to escape from its legal liabirity
ind

the ossession of tlhe property.

the complainant vide his email dated 28.06.2019 enqui
rega ing the partial offer of possession of the property a

gly objected to the aforesaid wrong practice folrowed hy tstro

Page B of
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S

be

rill

he

Be

o

t!

rtyfor a complete possession of the prop(

o his requests.

ent has only adjusted Rs. 1,6,386/- towa

vhich is; far less from what needs to
have beren paid to the complainant and

to the cr:mplainant.

ras breached the fundamental term of
y delaying in delivery of the possession.

rplainanrt has lost faith in respondent w

lant anrl other home buyers for a ride
ject on time. That, the respondent has r

rests of the complainant in regard to t

There ilre no signs of completion of t

ot

e

e

t.

o

Page 9 of
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respondent and asked fo

but no heed was paid to h

Moreover, the respondenl

inpur credit of GST whi

adjusted and ougltrt to har

date has not been paid to I

That, the respondlent has

contract by inordinately d

that as it may, the compli

has taken the complainan

not completing the projec

acknowledged ther reques

status of the project. Th

1,6.

t7.

18.

t9.

project. The promised amenities are in poor condition.

Also, the respondent has charged external electrification charge

34.08/- sq. ft. ?rlr,uhtirg to Rs. !6,326 + Rs. z,g3g [Tax) =

1,9'265/- which is unjust and unfair as the builder cannot I

electrification charges, the s;ame being a part of exte

development cha.ges which, as per law is not applicable
affordable housing, projects, hence is arbitrary and unreasona
and 

fnakes 
the respondent riable to return the said amount alo

withlinterest.

Mor{over, the complainant received maintenance bill for his un
for in. period oL.oz.zozo to zg.oz.zozo, amounting to
10,LlL/- issued by 3rd party namely "surya Hi-Tech services p

Ltd" lwhich is totally unjust for the complainant as there is

| 

, L.rv vvr.rlrrqrrro
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agreement betweren the comprl2ipant and ,u.rffi
Pvt. Ltd with regerrd to provid,ing maintenance services and wh

is also in direct conflict with clause 6.1 of the builder bu

agreement which states that "For a period of 5 years from the d
of grant of occurration certificate in relation to the project,

maintenance works and servic:es in relation to common areas z

facilities of the project shall be provided by the company. After
aforesaid period of 5 years the project shall be transferred to
'association of flert owners' constituted under the Haryana F

Ownership Act, 1983, which shall thereafter overtake 1

providing of maintenance serizices to the project and thereaf

the company sharll have no flurther obligation to provide a

maintenance services in the project,,

Relief sought by tlhe complainant:

The complainant hras sought following relief(s):

i. Direct the resprondent to harndover the complete possession

the property/floor along with one Two-wheeler parking a

by making all the repairs aLs demanded by the respondent

the complainant, in a time bound manner.

ii. Direct the respondent to refund additional amount charged

increasing the ilrea of the said flat to the complainant.

iii. Direct the respondent to refund GST input credit amount.

iv. Direct the resprondent to pay interest @ IBo/o p.a. as intere

towards delay in handing o\/er the property in question as p

provisions of l'he Real Estzrte (Regulation and Developmer

Page 10 of I
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4ct,201,6 ["RERA") and Haryana Real Estate (Regulation
Development'l Rule s, 201.7 (,,HRERA,,J;

Direct the respondent to refund External Electrification Ch

@ 34.08/- Sq. Ft. amounting to Rs. 1,6,326 + Rs. Z,g3g (T
Rs. 19,265 /- alongwith Interest.

irect the respondent to provide maintenance services to
iety in terms of the buyers agreement and not to en

ny 3rd party company for maintenance services, wi
rther direction to declare the monthly maintenance b
ised by sury'a Hi-Tech serrvice pvt. Ltd as null and void

raining it lTom issuing further monthly maintenance bi
n violation to clause 6.1- of the Builder Buyer Agreement.

Re ly by responrdent

the Government of Haryana was pleased to noti$z

.2013, "Affordable Group Housing policy _ 2013,, under
isions of Haryana Development and Regulation of urb

Tha

19.

pro

issu

com
,p

Act, 1975. It is respectftrlly submitted that the policy
with the intention orl encouraging the planning a

letion of 'Gr'up Housing projects', wherein apartments
efined size'lvere to be made available at ,pre-defined 

ra
AS entioned in the policy to ensure increased supply

able Housing'in the urban housing market to the deservi
ben iciaries. A striict criterion for allotments of flat, payment pl

llation of allotment has been provided under the policy.CA

Page 11 of
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22. T t the respondent was granted ricense no.49 of 201,4 d
18.

G

pla

6.2014, in prescribed form for deveropment of Afford
up Housing Colony, over the project land. Upon the gran

afo aid license, the zoning pran was approved vide drawing
cP-4724 by the competent authority. Thereafter buird
s were approved on 05.09.2014. The respondent, therea

ap ied for obtaining prior environmental clearance of the proj
vid

05.

application dated 29.o1.zgl4, and, the same was granted
1,.2015, vide letter no. SEIAA/HR/201 S/n.

Th23. the complainant applied for the allotment of a flat in
abo mentioned project of the respondent vide application da
26. 9.2014. That, as per the appricabre rures the concer
go rnment department/agency was to carry out a draw of I

for e allotment of the unit in the project.

24. That, pursuant to the draw of lots held on 04.02.2015, in t
presence of a cornmittee headed by the representative of t
Deputy commissi.ner, Senior tt.own planner, DTp, Gurugram, t
complainant was allotted flat no. 605, 6rh floor in block / tower I
4 having 477.37 srtr. ft. arong w,ith the two wheerer parking for

total consideration of Rs. L7,sB,z93 /-. In pursuance of the sa

allotment, parties entered into flat buyer,s agreement dat
1,9 .02.2015.

25' That during the execution of its obligations under the License
had come to the nortice of the respondent that certain works we
being carried out on the land near the project, for erection of tv
electrical poles for the installation of High-Tension Lines (l_

Page lZ of i

presence of a cornmittee headed by the representative of t
Deputy commissi.ner, Senior tt.own planner, DTp, Gurugram, t
complainant was allotted flat no. 605, 6rh floor in block / tower
4 having 477.37 srtr. ft. along w'ith the two wheeler parking fo

total consideration of Rs. !7,s},z93 /-. In pursuance of the s
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26. Un

int

res

s of the project as any HT Line passing over the edi
the llottees would have played havoc with their health and lifl

er such emergent and pressing circumstances, the respond
ached the Haryana \ridyut prasaran Nigam Limi

Li

CV

HT

in

rh
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CO
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van

the
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proj

who

HARERE
GUl?UGl?AM

;). The location of these electrical poles was such that in
t the High-Tension lines were to connect the two pores,

Lines would have run through a portion of the project, that
manner that it would have come in the way of the buildi
were planned and approved to be constructed over the
ect land. This state of affairs could not have been allo
idering the well-being and health related issues of

PNL'J and other rerevant/concerned authorities by way
us correspondences, requests and representations to cha

lignment of the HT rines running through the project.

ndent had erren met the officials of the Department of To
Country Planning Haryana, as license and all nece

ovals had been granted by this department, apprising them
ilieu in whir:h the respondent had got embroiled. But

requests were not acceded to and the respondent

no relief l5y HVpNL or any other authority. Apparent
was a direct conflict between the obligations of t

ndent and the health and safety of the ailottees of t
. Under such circumstances and being an ethical develo

is not drivenr by profit motive and who arways puts

and the wellbeing of its buyer at the forefront
ndent decided to take legal recourse in the matter for t

ben t and well-being of its buyers.

Page 13 of
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27.

28.

t in this backdrop, the respondent being reft with no o
rnative filed civil writ petition noJ,B9z9 of zor4 before

Ho 'ble Punjab and Haryana High court. significantly, in the
petition, a short repry was fired by chief Town plan

De rtment of Town and counrtry planning, acting on behalf of

T

al

w

Di

AC

p

avo

to

Tha

circ

app

for

HARERP,

GURUGRAM

tor, Town and Country planning, Haryana. In the reply, w

accordingly, the respondent, under such force maj

owledging the fact that thre High Tension wires would a
the project, it wa:; inter-ali4 stated that if the realignment of

sed electric poles cannot be avoided by the execu

age cy, the resp.ndent herein coura get the zoning prans

bu ing plans revised from the office of said department so as

passing of Ftigh Tension wires over the buildings prop
constructed by the resporrdent.

mstance, suhmitted request for revision of the buildi
pla sJ/zoning plan(s) on L3.07.zors and the revision

ved provisio,nally vide memo no.1,4925 dated rz.og.2o

the purpose of invitirrg objections/suggestions. A
considering all the objectionsr raised against such provisio
approval with to respect to re,vision of the building plan[s) t
revised building pJlans were approved vide memo no. zp-g}l/:
(BS)/2016/9626 clated 16.05.,1016. The said fact which sran
recorded in the records and orrler of the competent authority i

Director, Town and country plranning, Haryana. It is pertinent
mention here that the complainant did not submit any objection
the revision of building plan and, as a matter of fact, tI

Page 14 of 2
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plainant made further prayments even after the afor
sion of the plan.

29. Th s, it is quite ,bvious from the above-mentioned facts that
ity to revise the building plans arose due to circumstan

nd the control of the respondent and in the interest of
which amounted to force majeure conditions

uently the area of the llat allotted to the complainant
changed and the tornrers that were earlier mar

abetically were then mark,gd numerically.

Th

Ho 'ble High court, the responLdent had submitted that due to

30. thereafter, rin the writ petition then pending before

tgo

ak

n

pr

CC

con

S

ss involving the change and revision of the building p

in period has elapsed during which the respondent could

inue the development of the project and therefore prayed

period whichL was lost du.ring this period in the interregn

31.

be oved from the limited time of completion provided un
the policy. considering the plea of the respondent the Hon,l

High court disposred off the said writ petition vide order dat
26.07.2017 with a direction thereby granting liberry to t
respondent to make a representation before the Department
Town and Country planning, Haryana in that regard.

Accordingly, the rerspondent submitted its representation and ti
Department of Tourn and country planning considered the san

on merits. It was duly noticed by the Director, Town and count
Planning, Haryaner while deciding the representation of tl
respondent that the project of the respondent had been stalled f,

Page 15 ofl
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32.

e. The said order was passed on the basis of the undispu

fac and applicable law as the respondent was prevented fi
rtaking deve'lopment works of the said project due

llation of HT Line by HVPN.L. It was duly appreciated in

lice

u

ins

CO

the

HT

the

le

16.

of

i.e.

CO

CO

HAREl?E
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roximately a period of one year and eight months, for rea

nd the control of the respondent. The department therefr

lly ordered to consider the period from os.og.zo1,4,

5.201,6, to be treated as zero period for the purposes

mencement of project and extension in the period of

respondent, as per the original approved building plans,

ine would have passed through the constructed area putt

ife of the inhabitants at ris.k. It was also noticed that the R

sai order that in case the der,'elopment works were executed

ires of HT Line is to be kept as per IS code. Needless

m tion that as per the said direction of the competent author

e Director General, Town and country planning the date

encement of the project shall be deemed as 1.6.os.zol6 a

the roject is required to be completed on or before 15.05.2020.

Tha as per the new revised building plan the area of the

all to the cornplainant increased to 481.011 sq. ft. from

orig nal 477.3726 sq. ft. and total sale consideration was

in sed to Rs.17 ,73,780 /- It is further submitted

lainant accepted the afbresaid changes and signed

add ndum dated 05.10.2016 to the builder buyer agreem

dat 1.9.02.2015. It is pertinent to mention here that due to

revi ion in the building plan, the tower numbers in the proj

changed from alphabetical to the numerical andwe
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by the respon

ied

e

n

e

for

of

nt

or

is

ch

cy

er

n

3-

e

ob

r

ID-19 pandemic the Str

Authority have grant

as well as the develope

extended the completi

its order bearing No.97

05.2020. Thereafter, t

tnd Country Planni

L period of 9 months f

notification no. Mi:
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res

pri

i.e.

the

'ff onpJoing COVI

s this Hon'ble

[e..Home Buyers i

hps specifically t

y-6 months vide j

dmnJ dated 26.1

ana [Town a

,d a moratorium

by \Nay of

I 28.07 .2020.

Hovyever, due to spread of

Gov[rnment as well as 1

varipus concessions to the l

Thig Hon'ble Authority hpr

datQ of all the projects by 6

202p HARERA /GGM [Adnr

Govprnment of Haryani

DepBrtment) has granted i

varipus compliances by

1021/ 2o2o / 1.3188 dated 2{

l

l

l

l

34.

HARER&
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fication note dated 02.06,2016 was issued

his regard.

respectfully submitted that the respondent has duly car

the construction and/or deveropment as per the terms of
visions of Haryana Development and Regulation of u

Act, 'J,975 (hereinafter referred to as ,1.gTS Act,) and

framed there under. The application dated 03.lz.zol}
ting of occupation certificate w-ith respect to the first phas

project has been duly accepted by the concerned departm
occupancy certificate [oc) for the first phase of the project

ers 5-10 of the project has been granted in 29.05.201,9.1
'ully submitted that the said oc has been granted m

r to the actual date of completion prescribed under the pol

lmost one year before the permitted time of completion un

licy.



35.

36.

37. Tha

of

offr

the

Iti

Au

respectfully s;ubmitted that the occupation certificate of

ority the project is now required to be compreted on
1,5.1'1,.2020. Therefore, there has been no delay on the p

e respondent and the unit of the complainant has b

almost one'and a half year before time. Despite these fa
mplainant has chosen to make false ailegations against

ndent.

tow r in which the unit of the comprainant is situated has alrea

T

p

ex

bee

alre

The

pos

step

raisi

resp

if co

res

said unit has been completed almost one and a half year
be the completion date.

e flat is ready is all aspects and respondent have issu

reminders to the complainant for taking phys

ion of the unit after clearing all the dues. However,

were taken by the complainant contrary the complainant a

g false and fi'ivolous grounds with a view to arm twist
ndent. It is further submitted that flat has been developed

the pondent as per the agreement between the parties and fl
is from all such defects as alleged by the complainant. Furth

th

al

HARER&
GUl?UGl?AM

t, the flat was dury inspected by the complainant in
ence of the officials of the respondent and was found to
llent condition. That, as per the orders of this Hon,

granted and pursuant to the said oc the respondent
y issued offer of possession v,ide letter dared 07 /06/zotrg.

plainant feels that there are such defects as alleged by the
ndent is callirrg them for joint inspection and if such de

und then respondent is ready to remove them.are fr
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38.

39. Th

C

mely minor and was only for the reason of the force maje
ci umstances. It is further submitted that the revised plan

roved by the buyers, incruding the complainant who d
si ed the addendum accepti,g the change, and dury authori
an approved by the competent authority. It is respect
sub itted that the addendum was signed subsequent to

It

ex

obj

for

CO

HARERA
GURUGl?AM

also quite evident that the change in area and pri

on therefore has no meaning now.

respondent has never charged any maintenance cha

any of the allottees ol' the flats in the project and

itted to comply with the terms of the affordable housi
poli

peri

with respect to the maintenance of the project for
of five years. only urser charges of the ailottee a

pation certificate in the comprex. It is further submi
ny repair or replacement of the building structure, comm

r, lifts, light in common areas, erectricar distributi
rmers, DG Sets, water supply, pump room, fire-fighti

ment, internal roads, community hail, anganwadi-cu

e, STP, and other common plants and equipment is bei

out of at the cost of the respondent company and

pro rtionate operating cost of common areas is being cha

maintenaflce of all roads, ,cornrnon open spaces, public pa

ing Structure, Plant &. Machinery and Equipm

The

Buil

in

of

that

area

tran

equi

carri

mai

lled in the project is free from any maintenance charges f
the idents/ occupants for a preriod of 5 years from date of gra

:enance charges shall be charged from the user for five yea

the date of grant of occupation certificate. Therefore,from
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ntenance of the project shalr be free of cost for five years f,

date of grant of occupation certificate. The allottees

er liable to pay for personal user charges such as po
-up etc. which do not come under the heading of maintena

are the additional servicesr

des maintenance and operating services of plant, equip

hinery installed in the project for common use of
ents/occupants, raise bills directly upon

/residents/occupants for operational & running cost

payments thereof and t,c do all such acts, deeds etc. as

ecessary 16 srperate servi,ces in the project to discharge

tion of the respondent. tt is for the respondent to prov

ervices through itself or r[hrough an agency appointed b
is providing; the said s(3rvices for and on behalf of
ndent. No objection can be raised in this regard which

and does not makes any sense.

es of all the relevant documents have been filed and placed [n
Their authenticity is not in dispute. Hence, the corpptafnt

decided on the basis of these undisputed documents a

ission made by the parties.

iction of the authority:

plea of the relspondent

all

CO

ttees. As far as the nomin:rtion of Surya Hi - Tech servic
rned it is an agency appointed by the respondent to pro

the maintenance and operating services of various kind w

a

in

&

res

use

coll

be

obl

the

wh

re

futi

gro d of jurisdiction stands
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it 
Jas 

territorial as well as subject matter jurisdiction to adjudi
th$ present complaint for the reasons given below.

E. I Territorial jurisdiction

As per norification no. l/gz/zoLZ-LTCI dated L4.1,z.zo1,z issled
by Town and country planning Department, the jurisdictio.i or
Re{l Estate Reguratory Authority, Gurugram shail be .nJ,.u
Gur]ugram District for all pur,pose with offices situated in
Gur]ugram. In the present case,,,the project in question is situaled
within the planning area of Gurugram district. Therefore, this
aut$ority has comprete territoriar jurisdiction to dear witr, Jrru
present complaint.

E. II Subject mat[ter jurisdiction

Section l1(4)[al of the Act, 20116 provides that the promoter sh
be responsible to the allottee as per agreement for sale. Secti
11(4)(a) is reproduced as hereunder:

Section 11(4)(a)

Be responsibre .,for ail obligatt'ons, responsibirities and functionsunder the provisions of this Act or the rules and regurations made
thereunder or to' the alrottees a,s per the agreement for sare, or to
the association o,f ailottees, as the case maybe, flt the conveyance ofall the apartments, prots or buirdings, oi tn, case mqy be, to the
allottees, or the common areas t.o thi association iy oilotr"rs or thecompetent authority, as the case may be;

Sectfon 34-Functions of the Authority:

P^n^[0 :l*e Act provides to ensure compriance of the obrigations

lirjr^:Tl the promoters, the ailottees and the rear estatelgents

f 
nder this Act and the rules and regulations made thereunderl

so, iri view of the provisions of the Act quoted above, the autlrori
has 

lomnlete 
jurisdiction to decide the complaint regarding no

Complaint No 2758 of 20
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pliance of obligations by the promoter leaving
pensation which is to be decided by rhe adjudicating offi
ued by the complainant at a later stage.

ings on the objections raised by the respondent:

jection regarding Timely payments:
respondent has alleged that the complainant having breac
terms and conditions of the agreement and contract
ulting in m,king timely payments. Further the abo
tioned contention is supported by the builder bu

d

me

ement executr:d between b,oth the parties. clause 2.6 provi
timely payments of the instalments and other chargestha

stal d in the scheclule of paymernt is essence of the agreement.

But the respondent cannot take advantage of this objection of
timely payments being hirnLself at wrong firstly and the
complainant has ;rlready paid more than 90o/o of the total sdle

consideration till date. Therefcrre, the respondent itself failed
comPlete its contractual and statutory obligations. Moreov
there is no docunrent on file to support the contentions of t
respondent regarding delay in timely payments.

G. Findings regarding rerief sought by the comprainant:

G.1 Direct the responcrent to handover the complete possession
the property/floo)r along witlh one two-wheeler parking a
by making atl the repairs as demanded by the responoe"nt
the complainant, in a time bound manner.

43. The respondent has filed a copy of oc dated zg.os.2o19 on pa
38 of reply which shows that it has received the oc for unit
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n. The respondent has already offered the possessio

complainant on 07 .06.201,9.

oter is under obligation to offer possession of the sub

idered as a defective offer of possession or no possession

view of the fact that the property is not habitable and visi

site several times on 1,6.06.2019, 07.OZ.2O1.g, 08.10.20

0.201,9, 24.1,0.20L9, 23.02.2020 respecrively ro check

s and also clicked photographs and sent e-mails apprising

pation certificate is granted by the competent authori

th promoter only after the completion of the building when

ci infrastructure is complete and the six essential services

cer ified to be complete i.e., water supply, electricity & streetli

erage, stormwater, roads and parks. So, the occupat

ificate is a prerequisite for offering possession, but

Oc

S

p

eve

uni

in

as per specifications provided in the buyer's agreement

rdance with the sanctioned plans, layout plans

ifications as approved by the competent authority. Arso, it
observed by the authorit'y that there are certain cases wh

after obtairning the occupation certificate, possession

offr by the promoter but the unit is not complete as

ifications mentioned in the buyer's agreement then in s

s possession shall be deemed to be invalid. Therefore,

ority directs the complainant to take possession after pay

tanding dues, if any.

Th

po

complainant has submitterl in his complaint that, the so cal

sion offered by the respondent on 07.06.201,9 is to

au

ou

con

all,

the

16.

sta
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44.
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de ts in his flat but every time he got disappointed as
sh mings like leakage, seepage in bedrooms, crack in to
til etc were never repaired and hence possession of s

p

o

rty can never be offered but the respondent has chose
possession of the property.

Th plea taken by the complainant for not taking possession
cor

the

t as he has been offered possession after obtaining oc
competent authority by the developer and if there are
manship or any other, defect in quarity or provision

of developer under section 14 (3) of the Act of 201,6.In

atter as provided in the A,ct. The allottee should immediat
over possession and may approach before the Ao
ensation.

the responclent to refund additional amount charged
rsing the arela of the saidl flat to the complainant.

addendum t' builder bu'yer agreement dated 05.10.201
was an increase in carpet area from 477.3276 sq. ft.

11 sq. ft' and barcony area from 80.5 sq. ft to 84.28 sq.

L resulted in an increase in total sale consideration fro

,58,793f- to Rs.L7,z3,TBo/- However, this remain subject
ndition that the units and other components of the car
f the project have been constructed in accordance with

SC ices, the complainant should have brought the matter to

wo

not

the

allo

the

take

com

uilder fails to rectify the defects within 30 days, the aggriev
ee shall be entitled to receive appropriate compensation

Vide

the

481

whic

Rs.1

the

area

plan approved by the competent authorities.
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The increase in the carpet area as per approved plans is payable
by the allottee.

G.3 Direct the respondent to refund GST input credit amount.
45' The complainant is claiming GST input credit details. on the other

hand, the respondent has subrmitted that the Goods and Service
tax Act was passed in the parliament on 29th March 2or7 and
came into effect on 1st July L01,7. The buyers, who have made
payment after 01,.07.2017 shall be entitled to get credit thereof.
However, those 'who have not made payment of instalments
before 01.07.20L7' are not entitle to the GST benefit, as per law.

In this context the attention of the authority was drawn to the fact
that the legislature whire fr:aming the GST law specifically
provided for anti-profiteerinlg measures as a check and to
maintain the balance in the inflation of cost on the
product/services rlue to chang,: in migration to a new tax regime
i.e' GST, by incorporating section 1,7L in central Goods and
Services Tax Act, z0r7 / Haryana Goods and services Tax Act,

2017, the same is reproduced herein below:

"section 171. (1i.) Any reduction in rote of tax on ony suppry of goods
or services or the beneftt of inp'ut tax credit shail bi poiiri oiio the
recipient by wa_y of commensur.ate reduction in prices.,,

The intention of the legislature was amply clear that the benefit of
tax reduction or 'rnput Tax crerdit' is required to be passed onto
the customers in virew of sectiort rTL of HGST/CGST Act,2017. As
per the above said provisions of the Act, it is mandatory for the
respondent to pass on the benefits of 'lnput Tax credit, by way of
commensurate redluction in price of the flat/unit. Accordingly,

Page 25 of 29
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ndent shourld reduce the price of the unit/consideratio
alized from the buyer of the flats commensurate with

efit of ITC received by him. The promoter shail submit
fit given to the allottee as per section r71, of the HGST

7.

builder has to pass the benefit of input tax credit to the bu
e event, the respondent-promoter has not passed the ben
c to the buyers of the unit then it is in contravention to
isions of section L7r(r) of the HGST Act, 2oL7 and has t
mitted an offence as per the provisions of section L7r (3A)
bove Act. The allottee shall be at liberty to approach the s
ning committee Flaryana for'initiating proceedings u

on 1'7 L of the HGST Act against the respondent-promoter.

rned sGST cornmissioner is advised to take necessary a

ure that ther benefit of ITC is passed on to the allottee

the respondent to refund External Electrificati(@34.08/- sq.
3 2 6 + Rs. 2,9'39 (T ax) = Rs. Lg,Z 65 / - alo ng with interest.
r clause 4.3 of the BBA dated rg.oz.2oL5, the clause
duced as under:

The charges for trtroviding external electrification, electric wiring in
the said Flat, firefighting measures / equipment in the common

s as prescril\ed in the exist:ing firefighting code / regulations
power backtp, shall be payable by the Allottee in addition to

e basic Total cost, as prescribed herein. If, however, due to any
bsequent legislation / government order or directives or

uidelines or if deemed necessary by the Company, additionql
ification / ftre safety meesures are undertaken or in case

re is any increase in the externar erectriftcation & firefighting
rges, then the Allottee shall be tiable to poy proportionafue

Tht

Xnl
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charges, as may be determined by the company in its absoturc
discretion.

ping in view the above provision of BBA these charges are
ble by the allottee.

lct the respondent to provide maintenance services to
ety in terms of the buyers agreement and not to enp

,ilh; rr;?il:;
ction to declare the monthly maintenance bilts .rir"Jby

Hi-Tech service pvt. Ltd as null and void and
ining it from issuing further monthly maintenance bills,

olation to clause 6.1ofthe Builder Buyer Agreement.
re reading of the BBA dated Lg,oz.z015 and clause 6, it

d that

1 For a period of 5 (five) )lears from the date of grant oJ
potion certiJicate in relation to the projecl the maintenance
kl and services in relation to the common areas and facilities of
Project shall be ptrovided by the company. After the aforesaid

of 5 (five) years the project shall be transferred to the
iation of flat owners' (hereinafter referred to os

As

is d

wor

proj

Association") constituted under the Haryana Flat \wnership Act,
983, which sholl thereafter overtake the providing of the

intenance serv,ices to the py6rject and thereafter the company
'll have no further obligation to provide any maintenance

[ces in the Pro.iect.

r terms and conditions of BBA dated lg.oz.zo15 the build
ty bound to discharge his obligation regarding maintena

and services; in relation to common areas and facility of t
t.

t the respondent to pay interest @ ,.}o/o p.a. as inter
rds delay in handing over the property in question
provisions of The Rear Estate (Regutation a

Iopment) Act, 20L6.

r clause 3.1 of the buyer's agreement the possession of t
s to be handed over to the complainant within a perio d, of 4
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years from the date of approvar of buirding prans or grant of
environmentar crearance whichever is later. However, DTCp has
treated the period from 0s.0gr.20 L4 to r6.0s.2016 as zero period
for the purpose of commencement of project and extension in the
period of license ,s such the deemed date of commencement shail
be deemed as r6.0s.2016 anLd the project was required to be
completed on or before rs.0s.2020. In this case the offer of
possession has been made on 07.06.2019 after obtaining
occupation certificate from tlhe DTCP and hence, no delayed
possession charg;es are made: out. The respondent shall also not
charge interest on derayed payment, if any, from the complainant
for the period frorn 0s.09.20 1.4r to 1.6.0s.2016 which is treated as
zero period by the DTCp.

Directions of the authority:

Hence, the authority hereby passes this order and issue the
following directions under section 3T ofthe Act of zo16 to ensure
compliance of obligation cast upon the promoter as per the
function entrusted to the authority under section 34(f) of the Act
of 201,6:

i. The respondent is directed not to charge interest on derayed
payment, if anty, from the comprainant for the period from
05.09.2014 to r6.0s.2016 which is treated as zero period by
the DTCp.

ii. The rate of interrest chargeable from the complainant/allottee
by the promoter, in case of default shalr be charged at the
prescribed rate i.e., g.300t6 by the respondent/promoter

46.
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which is the same rate of interest which the pro
be liable to pay the allottee, in case

The respondent shall not charge holding charges
complainant at any point of time even after being
agreement as per law settled by Hon,ble Supreme
civil appeal no. 3864-38gg/2020. Moreover, the res
shall not charge anything which is not part of
agreement.

The respondent is di

regarding maintenance

common areas and

policy.

plaint stands disposed of.

re consigned to registry.

v.l- X) ryZ^/l,-
Vijay Kfmar Goyal) (Dr. KK KhandelwMember Chairman

Haryana Real Estate Regulatory Authority, Gurugra
Dated: 22,,04.2022
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