HARERA
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AUTHORITY, GURUGRAM
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2. Mr. Ashok Sur
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APPEARANCE: AN .
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Sh. Harshit Batra (Advocate) .. *i s Respondent
H / ?&DER.
a _..i i L

The present mn}plamt dated 06 10. 2021 has been filed by the
mmplamants,!allat’teés ‘under se::ﬂun 31 of the Real Estate (Regulation
and Development) Act, 2016 (in short, the Act) read with rule 28 of the
Haryana Real Estate (Regulation and Development) Rules, 2017 (in short,
the Rules) for violation of section 11(4)(a) of the Act wherein itis inter alia
prescribed that the promoter shall be responsible for all obligations,

responsibilities and functions under the provision of the Act or the Rules
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and regulations made there under or to the allottees as per the agreement

for sale executed inter se.

Complaint No. 3888 of 2021

Unit and project related details

The particulars of unit details, sale consideration, the amount paid by the

complainants, date of proposed handing over the possession, delay period,

if any, have been detailed in the following tabular form:

S.N. | Particulars ’ ﬁ: etails
1. | Name of the project »g "r,?sisenue". Sector 83 revenue estate,
E1 age Sihi, Teshil Manesar, District
| Gurligram, Haryana
2. | Nature of the "ti" - "f__mﬁt_:i;] complex
3. Area of the - 12.36 am%.: \
4. |Date of fg 1311020131 ©
building pl L ] |
[As i?er information obtained by planning
_ ‘Eraﬁch]l; Y4
5. Date of P : iﬂb A
environment ch{:;éifé el |
_' per‘?‘hforrnatmn obtained by planning
bfaﬂch]
6. | DTCP licenst ln‘laa- ztu dated 15.03.2013
License validity/ ‘re ") 2019~ 4
period oy
7. RERA ‘Ei'sfafedfhﬁt" r@gsstered “Vide no. 04 of 2019 dated
registered 16.01.2019
HRERA registration valid | 30.09.2020 + 6 months Covid =
up to 30.03.2021
8. | Unitno. F-162, First Floor
(Page no. 47 of complaint)
9. Unit area admeasuring | 33732 sq. ft.
(Page no. 47 of complaint)
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10.

Date of execution of
space buyer’s
agreement

14.11.2015
(Page no. 44 of complaint)

11.

Date of allotment letter

01.07.2014
(Page no. 40 of complaint)

12.

Possession clause

nd 'SMbmj signing of this agreement or

' = /ﬁlﬂcﬂﬂﬂ Jf the completion of the said

38. The “Developer/LLP" will, based on its
present plans and estimates, contemplates
to offer of possession of the said unit to the
allottee(S) within 36 months (refer cl3

hin 36 months from the date of start
f “ construction of the said building
ichever is later with a grace period of
mqﬂths, subject to force majeure
ts _or governmental action

building is delayed by said reasons slow
“down, strike or;due to a dispute with the
construction agency employed by the
*Depbe‘oper*/f..ﬁ.P" lock out or departmental
dequ-r or civil commotion or by reason of
' 'po{ang,my action or terrorist action or

| other reason beyond the control of the

Wsﬁm of the said premises....

quake or any act of God or by any

eio#rfgga‘,!’—{ the Developer/shall be
q_ﬂﬂﬂeg to extension of time for defwer}- of

[emphasis supplied]
(Page 55 of the complaint).

13.

Due date of possession

14.02.2019

[Note: - the due date of possession can
be calculated by the 36 months from
the singing of the agreement
(14.11.2015) or 36 months from the

date of start of
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construction /excavation (30.01.2014)
whichever is later.

14. | Total sale consideration

Rs.37,67,864/-

(Page no. 4 of the buyer's agreement
annexed with paper book and 47 of
complaint)

15. | Amount paid by the Rs.26,08,482/-
complainants
(As per account statement page no. 64
_jofreply)
16. |Occupation certificate, %’t—ﬂfeived
/completion certificate = “a
17. | Offer of possession.~
18, J
AN A S
il 2
f |

Th&,‘-pruma{ei has proposed to hand over

ﬂteﬁ:gﬂ’e&ﬁoﬁ of the said flat within 36

e:h}‘»fmm the date of singing the
gertient or date of start of construction
ever is later and has sought further

| which
- &éﬁsﬁr&gﬁa—ﬁgrind of 3 months (after

the expiry of the said 36 months) subject
to.force majeure events or governmental

““| action /inaction. The due date of

possession was in the year 2018 and any
situation or circumstances which could
have a reason for not carrying out the
construction activities in the project prior
to this date due are allowing to be taken
into consideration. While considering
whether the situations or circumstances
contested by respondent in its reply were
in fact beyond the control of the
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respondent and hence the respondent is
entitled to force majeure, the authority
takes into consideration all the pleas
taken by the respondent to plead the force
majeure condition happened before
14.11.2018. Accordingly, authority allows
3 months grace period.

B. Facts of the complaint

3.

The complainants have made the fp}bwmg submissions in the complaint: -

That in the July 2013, cnm""t]alluttee Ms. Shuchi Sur received

a ce'ef the respondent, the caller

represented hll?deﬁhssﬁleshaha'gér dfﬂ'm respondent company and
..... / = .
marketed a Z:gr?emal pm}er.t namely “83 Avenue” situated at

a marketing call frum the.

Sector - 83, Gurugram T'hé Euhpjainants VlSItEd the Gurugram office
and the proj h@ ﬂf the resgondent,fbuilder with their family

members. There’ﬁi& }:omn} Ms‘tupe‘ulted the marketing staff of

builder and got mfurniahu;;,%ut vhe project. The marketing staff of |

the respundeHié%ﬁ%r}buﬁe,mdfﬁﬁcelist and allured them
Yo UAW WFh QW

with a rosy [}mie {ofjhe Ppnjegt The marketing staff and office

bearers of thé‘réspnndén”t"‘hnured with the proposed specification
and assured that the project shall be “Low Maintenance high street

food courts and anchor stores, etc. The respondent assured that the

possession of the shop will be handed over within 36 months from

the date of booking.
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Ili

1L

IV.

VL.

That, believing on representation and assurance of respondent, the
complainants, booked one retail shop bearing no. F- 154 on first floor,
admeasuring 337.32 sq. ft. and paid Rs. 6,30,000/- as booking amount
through two cheques and signed a pre-printed application form. The
shop was purchased under the instalment payment plan for a sale
consideration of Rs.37,67,864 /-,

That on 27.12.2013, the resppndentjbullder issued an allotment

letter in the name of cotnp"'_._ 5, conforming to the allotment of

0! ;--u_nit admeasuring 337.32 sq. ft. in

the said project. _ f E‘ - rf” R
)i \
That on 08.06 @# the réEﬁu’nﬂ‘Ent sent a umt revision letter to the

“l =3 F il
That on 01.07.2014, the‘? requﬂdmﬁ issued another allotment letter

in name of complainants, conforming to the allotment of revised shop
no. F- 162 on the 1%t floor for size admeasuring 337.32 sq. ft. and also
acknowledged the payment of Rs.9,44,535/-.

That after a long follow-up on 14.11.2015 (after 23 months of
booking), a pre-printed, unilateral, arbitrary shop buyer

agreement/buyer’s agreement was executed inter-se the respondent
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VIL

VIIL

and the complainants, According to clause 38 of the shop buyer
agreement, the respondent has to give possession of the said shop
within 36 (Thirty-Six) months of the signing of this agreement or
from the date of start of construction of the said building whichever
is later with a grace period of 3 months. It is germane to mention here
that the construction was commenced on 30.01.2014 (start of
excavation) and hence, the dl.u; date of possession was 30.04.2017

P .»li...l;k

(with 3 months grace petio
[

J‘Is pértment to mention here that the

'J_ !

respondent deiayed the exec 'ﬁ 1 of buyer’s agreement knowingly to

||"-

extend the due Jfag! h ssession. Tl'fereafter the complainants
REy NN
continued to @Eﬂ\{; pa&?ﬁd‘lﬁ as par“tha demands raised by the

' d;:P{id Rs. 2{} 08;4'32 63{ till 16.01.2020 i.e,, more than

‘k_;s% %lengtmn | |
p’& viHing tiypmf’att site since May 2017 and

on every visit, the r&spbﬁdemﬁggr bearers/staff promised to give

L S

physical pos r{ nths In February 2021 when the
% sfte Ms Renu (Manager at the

respondent a

cumplainants i
respondent cu@gﬁaw] pf'a.rrtiseﬁ to give the possession by July 2021.

That on 16.08.2021, the complainants visited the project site and took
few photographs of the construction site. During the site visit,
complainants found that construction activities were going on the
project, the units, entry and exit gate, internal roads, etc. were not
constructed & other amenities were not yet developed. The

construction material and waste were spread all around in the
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IX.

project. Photographs show incomplete and ongoing construction at
the project site. It is pertinent to mention here that the complainants
booked the shop in 2013 and paid more than 69% of the total sale
consideration but till now even after 8 years from booking the shop,
the unit is still not ready for occupation. It is again pertinent to
mention that the staff of the respondent assured that the possession
of the shop would be gwen hy ;he end of 2021, but it seems that the

project will take more than .t-»xéar to complete in all respect (subject

to the willingness cfthgreS l' | ent).
f'
ot
That, since the y Whingnts are regularly contacting

the office bea uf the F&pﬂi'fdent \and visiting the project
party,
o urts tqp.get pu,ss&asmn of the allotted shop but all

ereﬂ w?itsﬁand requgsts by the complainants, the
respondent fElleiiifD gﬂue pnsses&mn uf the shop. The complainants

have never been ;BIafJ ﬁhm-‘stand/knaw the actual status of the

‘--'"

mnstructiun R?seam to be built up, but there was
no progress nbs;-.rved shing “and ‘landscaping work and

amenities furWEﬁMQ J s

That the main grievance in the present complaint is that despite the
complainants paid more than 69% of the actual cost of the shop and
ready and willing to pay the remaining amount (justified) (if any), the
respondent has failed to deliver the possession of the shop on
promised time and till date project is without amenities. Moreover, it

was promised by the respondent at the time of receiving payment for
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XL

XIL

XIIL

XIV.

the shop that the possession of a fully constructed shop and the
developed project shall be handed over to the complainants as soon
as construction completes.

That due to the acts of the above and the terms and conditions of the
builder buyer agreement/buyer agreement, the complainants are
unnecessarily harassed mentally as well as financially, therefore the
opposite party is liable to cum;;ensate the complainants on account
of the aforesaid act of unfair&Ma practice.

That there are clear u jﬂ;ﬁtj’ﬂﬁ b‘ragttces and breach of contract and
deficiency in the sq_wlces o?.ﬁlﬂi resbuudent party and much more a
smell of playi Ea)fd w1tﬂ“tﬁe‘-‘tmnplainants and others and is prima
facie clear or% %egpart of rl'ke req;mndent party which makes them
WRngi atfthorltr /&

That the complaina s) hiemg at! a,ggnéveﬂ person filing the present
complaint under E&;t&:i 8 .wi{q; ‘the authority for violation

b P

liable to ans

fcnntravennui_ f pt;ovutmfls[iuf this Aﬂt as mentioned in the
preceding. . -

That the cumplajjiams do nglrwant to withdraw from the project. The
promoter has not fulfilled his obligation therefore as per obligations
on the promoter under section 18(1) proviso, the promoter is
obligated to pay the interest at the prescribed rate for every month of

delay till the handing over of the possession.
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XV. That the present complaint is not for seeking compensation, without

prejudice, complainants reserve the right to file a complaint to
adjudicating officer for compensation.

C. Relief sought by the complainant:

4, The complainants have sought following relief(s).

I. To get possession of the fully developed/constructed shop with all
amenities within 6 months ut't.he filing of this complaint.

[I. Togetthedelayed posse’iéij__ est @ prescribed rate from the due

'LﬂatE of possession (complete in all

1|.,|

respect with all apignjt{e;; afgr.,nbtﬁni ng the OC).
lll. To get the ared’ dﬂﬂuiaum shnp (Super Area, carpet area &

common loa nﬁj ;

date of possession till the '

IV. The cnmplain&iﬁ‘t’g re entiﬂed to get a:n order in their favour to refrain

the respondent f uing eFEer:t to unfair clauses unilaterally
incorporated in theﬁm@;b’uy#’e agreement.
r;‘FI. -

5. On the date of hearing, the " authority explained to the respondent

/promoter about t&#ﬂeﬁtﬁ ks alﬁged to have been committed in

relation to section ,-11{4) [a] qfthgﬁct to plead guilty or not to plead guilty.
D. Reply by the respundent.
6. The respondent contested the complaint on the following grounds: -

I. That the complainants have got no locus standi or cause of action to
file the present complaint. The present complaint is based on an
erroneous interpretation of the provisions of the Act as well as an

incorrect understanding of the contractual terms and conditions
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I1.

1.

IV.

between the parties as would be evident from the submissions made
in the following paragraphs of the present reply.

That the complainants, upon learning about the real estate project
launched by the respondent known under the name and style of ‘83
Avenue' (herein referred to as ‘Project’) situated at sector 83, Village
Sihi, Gurgaon, approached the respondent to know the details of the
project. The complainants further inquired about the specification
and veracity of the project, upon gaining of which, they were

That after having ,ké,,gn l{lteri{it mI ‘the making investment in the

project bemgé?fc&d @yl‘ the reépﬂndent the complainants
e s

desired to bo tiple units in the pt"aler:t. It is important to note
that the inte{v
m

to raise high

f thatqmplaiﬁants fnum the very beginning was
litf Ft_.‘omg their #nvastment. In lieu of the same, the

complainants appl smgo e booking of a retail unit no. F-154 with
i ._ﬁ"\,
the tentative supe }aﬁ of. ‘7‘3'5 sqb& ("0ld Unit") vide application

form dated 05.07.2013. hisperﬂnent to note that the complainants

were aware DH ei@ Frm. of the guresald appllcannn and

form without any protest any demur. Further, as per Clause 7 of the
application form specifically sets out that the unit being allotted to
the complainants was tentative and subject to change at any time
before execution of sale deed.

That thereafter, the respondent issued an allotment letter dated
01.07.2014, in favour of complainants, and was allotted unit bearing
no. F-162, 1%t floor, (New unit) in the said project. That it needs to be
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VL

categorically noted that the said allotment letter mentioned that the
allotment has been "provisionally identified”. The old unit along with
its specifications was not final and the allotment was only
“provisionally identified”. Subsequently, the allotment letter dated
01.07.2014 was made to the complainants in lieu of the unit, which
was readily accepted by them, who had willingly, voluntarily, and
freely assented to such allotment and executed the allotment letter.

That after, the space buyer's_.eg_:;eement with respect to the unit no. F-

162 was voluntarily exeeut "
on 14.11.2015 ("
parties is centrach.;.ad msnatdwand is governed by the agreement, the
contents of w J( r% wﬂlingly. voluntarily, and categorically
accepted be QEA: pz;!;ieem:l'he rights and obligations of the
parties flow ngemy from the agreement At the outset, it must be
noted that thk ﬁnpiam#nte willingly consciously and voluntarily
entered into S \‘néi tvery aﬁ&:ﬁeﬁt after reading and
understanding thé‘EJﬁIW ‘H‘tfteufte their full satisfaction. That as
per the agreement, the § SalemﬂCe of the said unit is Rs.37,67,864/-

excluding the %’%ﬁ %n%%e ée%}ner é:arges as per clause 2(a)

of the egreeme.ntl

0 een the parties and duly attested
.I'i;hat the relationship between the

That as per “clause SB ef the agreement, the estimated and
contemplated due date of offer of possession was 36 months of
signing of this agreement (14.11.2015) or within 36 months from the
date of start of construction of the said building (30.01.2014)
whichever is later with a grace period of 3 months subject to other
terms and conditions of the agreement. Accordingly, the proposed
and estimated date comes out to be 14.02.2019 as per clause 38 of

the agreement. However, the same was not absolute and was subject
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VIL

VIIL

IX.

to force majeure events, governmental action/inaction and reasons
beyond the control of the developer,

That the respondent was adversely affected by various construction
bans, lack of availability of building material, regulation of the
construction and development activities by the judicial authorities
including NGT in NCR on account of the environmental conditions,
restrictions on usage of ground water by the High Court of Punjab &
Haryana, demonetization, adverse effects of covid etc. and other force
majeure circumstances. It l}q@s to be categorically noted that the
construction activities werewped on various occasions during the
tenure of the cnnsgucgtun q! ;}E projeet.

That in past fe y@;&r’% ' ‘_--"-‘__wan-aeﬁvhes have also been hit by
/the Cnurfh;?;l‘ﬁtfigunalsmuﬁthnnnes to curb pollution

repeated bans by
in Delhi-NCR Region. In t}f récent past the Environmental Pollution
(Prevention Cantrol) / utﬁnri.ty,ﬂc_ﬂ (EPCA) vide its notification
bearing no. 'lh . .ﬂ,’?&)léﬂ.—lw _‘dated 25.10.2019 banned
construction amﬁw in y@!‘ﬂ'ﬁﬁng night hours (6 pm to 6 am) from
26.10.2019 to 30.10. 201‘9%1&1‘%’35 later on converted to complete

ban from 1.1}251}{% Hl%ﬁl‘?}hﬁr EPCA vide its notification
bearing no. R;’/ZQJ?{L -53 dated 01.11.2019.

That the Hon'blé \Sﬁbreme Court of lndia vide its order dated
04.11.2019 passed in writ petition bearing no. 13029 /1985 titled as
“MC Mehta vs. Union of India” completely banned all construction
activities in Delhi-NCR which restriction was partly modified vide
order dated 09.12.2019 and was completely lifted by the Hon'ble
Supreme Court vide its order dated 14.02.2020. These bans forced
the migrant labourers to return to their native towns/states/villages

creating an acute shortage of labourers in the NCR Region. Due to the
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said shortage the Construction activity could not resume at full

throttle even after the lifting of ban by the Hon'ble Apex Court.

X. Even before the normalcy could resume, the world was hit by the
Covid-19 pandemic. Therefore, it is safely concluded that the said
delay in the seamless execution of the project was due to genuine
force majeure circumstances and the said period shall not be added
while computing the delay. That the current covid-19 pandemic
resulted in serious challenges to the project with no available

labourers, contractors eta* i e construction of the project. The

Ministry of Home Affairﬁ;:'%“f e notification dated 24.03.2020,

bearing no. 40- }-)’ZQZUvﬁltéﬂgA]{ recognised that India was

threatened witP Fl’:ﬁ% sﬁ?eaf uﬁ Covid-19 pandemic and ordered a

completed lo in the entire cuuntry for an initial period of 21

days which st on 25, DS.ZIOiO By virtue of various subsequent

notifications, ‘4% m’ikry }:f Hnrﬂe Al“fziu's“i GOI further extended the
lockdown from ~51'.Qﬁ*tinie and hll @te the same continues in some
or the other fu&&?.-h

including the Guvernmé’ﬂtuf*ﬁ%iryana have also enforced various

strict measurg‘% pﬁ&eni% Lndbm(ic indudmg imposing curfew,

lockdown, sm cpmmemal activities, stopping all
tivities. PurJuailf to the issuance of advisory by the

'
i'p.'Varinus State Governments,

construction
GOl vide office memorandum dated 13.05.2020 regarding extension
of registrations of real estate projects under the provisions of the Act,
2016 due to “Force Majeure”, the authority has also extended the
registration and completion date by 6 months for all real estate
projects whose registration or completion date expired and or was

supposed to expire on or after 25.03.2020.
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XL

XIL

XIIL

XIV,

Despite, after above stated obstructions, the nation was yet again hit
by the second wave of Covid-19 pandemic and again all the activities
in the real estate sector were forced to stop. It is pertinent to mention,
that considering the wide spread of Covid-19, firstly night curfew was
imposed followed by weekend curfew and then complete curfew.
That during the period from 12.04.2021 to 24.07.2021, each and
every activity including the construction activity was banned in the
State. This has been followed by the recent wave brought by the new
covid variant in the 4::-:mm:r-J,r,,.,},,rt .

That due to ban levied by
labourers were farpeﬁf;:; rét\h’lﬂ‘m éﬁé_ir-.native towns/states/villages
creating an acq%él}g;‘taﬁea? Eaiﬁaui“ers'iﬂ#the NCR Region. Despite,
after lifting n{ﬁim by the Hon'b

could not res ’r;-e ét futl-ﬂﬁ*ntﬂ'é @;Iuéﬂtn such acute shortage.

That the resﬁla'i‘jﬂéxt is c&li‘nmirtéd to complete the development of
the project anf'c{;h;b;-ihé units of the allottees as per the terms and
conditions nfmehié@ N I
that the develnpment;hﬁ’nfﬁﬂﬁf the said project was also slightly
decelerated d%* *iﬁeﬁ'e%s Ee}m’}dﬁhe'&ontra[ of the respondent
company due to the impact of Good and Services Act, 2017 which
came into furﬁmgam 'd*élﬁﬁneﬂsation in last quarter of

2016 which stretches its adverse effect in various industrial,

: ﬁﬁ)mpet&nt authorities, the migrant

'ble Court, the construction activity

"':ﬁqrtiﬁéri't to apprise to the authority

construction, business area even in 2019. The respondent also had to
undergo huge obstacle due to effect of demonetization and
implementation of the GST.

That it is widely known and understood by various reports that the
one day of hindrance in the construction activities leads to a delay of

multiple days. That it needs to be noted that the development of the
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XVIL

XVIL

XVIIL

project is on the verge of being completed and the possession shall be
delivered shortly.

That the respondent was severely affected due the delay caused by
the allottees of the project in making payments/instalments on time.
Due to the delay caused by the allottees, the respondent had to
arrange funds itself, which added to the delay. That the complainant
has always delayed in making the payments against the unit, which
has gravely, substantially, and directly affected the development of
the unit and the project as;-aﬂﬂhole That upon delays made, the
: hfﬁé‘ant with multiple reminders and

£

respondent served the co

demands. P _-‘_\: i A

That it is impqyff::aﬁ tn"ﬁutvét‘ﬁat the complainants have not made
payments sin . uary %ﬁf&nd are, sil:ﬂi in default of demands
raised. That igfcbmplahﬁhts!ﬂagve\paid Rs.20,08,483 /- against the
total sale conéit'igf tion uf#he-unf:_t and stands in default of demand of
the remaining < me ' ‘a‘fisi.:i!?iaeq&ﬁ;q:ﬁti’:e payment details of the
unit. N A7 '_q_‘"‘;"""l"l.".’ N/

That all these_circumé?é‘ﬁée&fc[ﬁmexﬁithin the purview of the force

majeure clrcén%ancag ;be};nﬂd the control of the respondent
developer and- henge.)alllnygﬂexter?siqn of time for delivery of
possession t:}*fﬁ% I‘-=nés.!p‘andlﬁt:.§’s' per clanse 38, reiterated above.
Moreover, the complainants in the said agreement so signed and
acknowledged agreed that he/she shall continue with this agreement
and shall not obtain any specific performance in case the possession
is delayed due to any Government rules, orders, or notification.

That it must also be noted that the respondent had the right to

suspend the construction of the project upon happening of

circumstances beyond the control of the company, as per clause 38, |
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XIX.

reiterated above. However, despite all the hardships faced by the
respondent, it did not suspend the construction and managed to keep
the project afloat through all the adversities.

That, it is evident that the entire case of the complainants is nothing
but a web of lies, false and frivolous allegations made against the
respondent. That the complainants have not approached the
authority with clean hands and have themselves violated the

agreement and the section 19(4] and 19(7) of the Act and hence the

ism issed with heavy costs. That it is

brought to the knew!edg""; rﬁuthenty that the complainants are

guilty of placing _J'ue fe #nd gre attemptmg to hide the true
colour of inten mﬁ Hﬁ. col pﬁii‘ﬁﬂs

EFFLEJ._:: it

That the com ) @hqﬂts herein, have suppressed the above stated facts

and have reiseg this cemple.mt under reply upon baseless, vague,
wrong groun ugnh has m$lead this authority, for the reasons stated
Eh@l#d that nene of the reliefs as prayed for by

3'6!’3‘"&?1& Eefere this authority and in the

above. Itis fur

the complainants

interest of justice.

Copies of all the rHr}%cﬁ%r%“ha%e been filed and placed on the

record. Their auth(errﬁqt)q ‘sjmtillﬂ dispute. H_enee. the complaint can be

decided on the basis of these undisputed documents and submissions

made by the parties.

Jurisdiction of the authority

The authority has complete territorial and subject matter jurisdiction to

adjudicate the present complaint for the reasons given below.

E.l

Territorial jurisdiction
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As per notification no. 1/92/2017-1TCP dated 14.12.2017 issued by Town
and Country Planning Department, Haryana the jurisdiction of Haryana
Real Estate Regulatory Authority, Gurugram shall be entire Gurugram
district for all purposes. In the present case, the project in question is
situated within the planning area of Gurugram district. Therefore, this
authority has complete territorial jurisdiction to deal with the present
complaint.

EIl  Subject-matter ]urlsdf |

'.I'"

responsible to the allottee a

A F 4
reproduced as her ‘iﬁ?ff

ks

_t{fer sale. Section 11(4)(a) is
o\

r the rules and regulations made
r the agreement for sale, or to the
association of al asthe c Mﬁe till the conveyance of all
the apartments, p?ut.s or bu ﬁ 5, as the case may be to the
allottees, or the common ar. e association of allottees or the

competent a the
Section 34- @ﬁ%tﬁ? 3 u

34(f) of the A;.Lqr;rw;i Q ens camphance of the obligations
cast upon the oters, hf allottees and the real estate agents
under this ﬂct ‘rules and mgufanans made thereunder.

So, in view of the provisions of the Act quoted above, the authority has

Be responsible’ fory ‘Qb!f;a%agﬂpp fbrﬂuas and functions

complete jurisdiction to decide the complaint regarding non-compliance
of obligations by the promoter leaving aside compensation which is to be
decided by the adjudicating officer if pursued by the complainants at a
later stage.

Findings on the objections raised by the respondents
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F.I.  Objection regarding the delay in payment
The objection raised by the respondent regarding delay in payment by

many customers is totally invalid because the allottees have already paid
an amount of Rs.26,08,482/- against the total sale consideration of
Rs.37,67,864/- i.e., more than 69% of the total amount and the balance

amount is payable on demand by the respondent/developer. The fact

cannot be ignored that there might be certain group of allottees were

instant case. Section 19&6}’@;&@) ﬂuwn an obligation on the allottee(s)
to make timely pay W :rartlsﬁpnsi‘deratmn of allotted unit. As per

. F
documents availa ﬁ;r n record the cumplmnants have paid all the

' &y{nent plﬁn dul}r agreed upﬁn by them while signing
the agreement and Il{@ is Evu;fznt fruglstqtmnent of account annexed
on page no. 82 of the éb;&p},a?l ’Ehweanuq,ent has not gone through the

facts of the complaint carefully. anver. the interest of all the allottees

cannot put on staH ARI& Wmﬁof due installments by a

group of allottees, Hence, the piea gﬂvanced by the respondent is rejected.

=L
F.I1  Objection regardlng delay in project due to force majeure

circumstances over and above grace period of 3 months.: -
The respondent/promoter raised the contention that the construction of

the project was delayed due to force majeure conditions such as NGT in
NCR on account of the environmental conditions, restrictions on usage of
ground water by High court of Punjab and Haryana, demonetization, GST,

adverse effects of covid etc. and others force majeure circumstances and
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non-payment of instalment by different allottees of the project but all the
pleas advanced in this regard are devoid of merit. The space buyer’s
agreement was executed between the parties on 14.11.2015and the
events taking place such as orders of NGT in NCR on account of the
environmental conditions, restrictions on usage of ground water by High
court of Punjab and Haryana, demonetization, GST, adverse effects of
covid etc. and others force majeure circumstances do not have any impact
iR

e respondent. Though some allottees

.'1'

on the project being deveinpéd oy
may not be regular in paymg ﬁf@
|‘ ?l

stakeholders cancer éet cannot be put on hold due to
\

fault of on hold du g?aul Eﬁﬁté ﬁf the a{]att&es Thus, the promoter/

unt due but the interest of all the

respondent cann E éwen any le‘nmncy on hased of aforesaid reasons

and it is well settl pﬂ'wﬂp‘ie t#ata pérsasn cannot take benefit of his own

\ |

Wrongs.
8 ﬂ.,u ‘u,

Findings on the relief suum_fﬁe complainant.

G. 1 To get the pos s
all amenities with
There is nothing urg,.thc recard to sh&w that therespondent has applied for

0C/part CC or wh"at is the §t:itu5' of the development of the above-
mentioned project. So, in such a situation, no direction can be given to the
respondent to handover the possession of the subject unit, as the
possession cannot be offered till the OC/part CC for the subject unit has
been obtained. However, delay possession charges as ascertained by the

authority shall be payable to the complainants as per provisions of the Act.
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G.I1l  To get the delayed possession interest at the prescribed rate from

the due date of possession till the actual date of possession

(complete in all respect with all amenities after obtaining the 0C).

15. In the present complaint, the complainants intend to continue with the

project and are seeking delay possession charges as provided under the

proviso to section 18(1) of the Act. Sec. 18(1) proviso reads as under.

“Section 18: - Return of amount and compensation

18(1). If the promaoter fails to complete or is unable to give possession of
an apartment, plot, or buﬁd;‘ng, —

£
Provided that where an q _1 tee does not intend to withdraw from
the project, he shall . 'kﬂre promoter, interest for every
month of delay, til qham#‘py pver é}‘tbe possession, at such rate
as may be pres

16. Article 38 of the spata hu;ret: s agreemént provides for handing over of
possession and is @E'q,ﬂuced belnw-

“38 The "Devefa&eg‘,),LI.F" wfh'. Easad ml its. present pians and estimates,
mnwmplams%nf po#esﬂan ?f the said-unit to the allottee(S)
within 36 mo er cl3 37 above) signing of this agreement or
within 36 mnnﬂxmmmdnte ofstaﬂ of construction of the said

building which ce period of 3 months, subject
to force majeure l' action /inaction. If the
completion of the said ed by said reasons slow down,
strike or due pute with-the eonstruction agency emplayed by the
"Deve.’nper/L% gk out or mm' delay or civil commotion or
by reason of war or énemy action or Eermrisr action or earthquake or

any act of God-gr, by any. other-reason beyond the control of the
Developer/LLP, the Develg r#ba#be ehtitled to. extensmn of time for
delivery of pasiE ion of the said prémises....

17. Atthe outset, it is relevant to comment on the preset possession clause of
the agreement wherein the possession has been subjected to all kinds of
terms and conditions of this agreement, and the complainant not being in
default under any provisions of this agreement and compliance with all
provisions, formalities and documentation as prescribed by the promoter. '

The drafting of this clause and incorporation of such conditions is not only
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vague and uncertain but so heavily loaded in favour of the promoter and
against the allottee that even a single default by him in fulfilling formalities
and documentations etc. as prescribed by the promoter may make the
possession clause irrelevant for the purpose of allottee and the
commitment time period for handing over possession loses its meaning.
The incorporation of such clause in the buyer’s agreement by the

promoter is just to evade the Ilabﬂigy towards timely delivery of subject

: .. {h{ﬂr right accruing after delay in
[;w o

e 4
possession, This is 1ust to cqmm’é

LR

dominant position an, s?ehfiqsf!h!waus clause in the agreement

' how the builder has misused his

nq_t dﬁﬂtﬂiﬁut to !;fgy, on the dotted lines.

ing over pog_s‘eésiun am‘.lh:admissihlllty of grace
period: The prom'bi:'gf ‘bﬁ-propused to hand over the possession of the
said unit within 36 n\Twh rtth;e date a’fsinglng the agreement or date
of start of construction lq‘he?‘eﬁi@&ater and has sought further extension

of a period of 3 moti T ufthe said 36 months) subject to |
force majeure eve 1 acutm / inaction. The due date of

possession was in th_eyl,a ) I t?l? ilnﬂ an}f%ituat:iun or circumstances which
could have a reason for not carrying out the construction activities in the
project prior to this date due are allowing to be taken into consideration.
While considering whether the situations or circumstances contested by
respondent in its reply were in fact beyond the control of the respondent
and hence, the respondent is entitled to force majeure, the authority takes

into consideration all the pleas taken by the respondent to plead the force
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majeure condition happened before 14.11.2018. Accordingly, authority
allows 3 months grace period.

Admissibility of delay possession charges at prescribed rate of
interest: Proviso to section 18 provides that where an allottee does not
intend to withdraw from the project, he shall be paid, by the promoter,
interest for every month of delay, till the handing over of possession, at

such rate as may be prescrihed and et has been prescribed under rule 15

Rule 15. Prescribed rate uj nterest- [Proviso te section 12, section 18

and sub-section (4) a qbsﬂcﬁpmffj of section 19]

tion 12; section 18; and sub-sections
{9 mmﬁ&mt& prescribed” shall be

ﬂm he 'ﬁaryma{ mst-af lending rate +2%.:

Provide n case the State Bank of India marginal cost of lending

rate (MCLR) is not in.use, it “shall be replaced by such benchmark

}endfng? hfch the{Sta#e Bank of Indiasmay fix from time to time

for .'endki general public.
The legislature in in | th]suboﬁ;tﬁate legislation under the

% | Wﬂeté?fnfned the prescribed rate of

P

the State

provision of rule 15
interest. The rate of inteﬂ!’st mwdetermined by the legislature, is
reasonable and if Hﬂﬂ%ﬂﬁfi&fﬂ@dﬂtu award the interest, it will
ensure uniform prglcmr:el inall thq cases.

Consequently, as per website of the State Bank of India ie.,
https://sbi.co.in, the marginal cost of lending rate (in short, MCLR) as on
date i.e., 17.05.2022 is 7.40%. Accordingly, the prescribed rate of interest
will be marginal cost of lending rate +2% i.e., 9.40%.

The definition of term ‘interest’ as defined under section 2(za) of the Act

provides that the rate of interest chargeable from the allottee by the
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promoter, in case of default, shall be equal to the rate of interest which the

promoter shall be liable to pay the allottee, in case of default. The relevant
section is reproduced below:

“(za) “interest” means the rates of interest payable by the promoter or the

allottee, as the case may be.

Explanation. —For the purpose of this clause—

(i) the rate of interest chargeable from the allottee by the promoter, in
case of default, shall be equal to the rate of interest which the
promoter shall be liable to pay the allottee, in case of default;

(i)  the interest payable by the promoter to the allottee shall be from the
date the promoter rece;md theamount or any part thereoftill the date
the amount or part tka eof.and interest thereon is refunded, and the
interest payable by the llottee to the promoter shall be from the date
the allottee defaults in payme ﬁ the promoter till the date it is paid;”

23. Therefore, interest on tl'pqlglay Pﬁﬂnenp from the complainant shall be

charged at the presqr‘il;ﬁ#‘afe ie., 540% by the respondent/promoter
which is the same#a;fis being grante;i her in case of delayed possession

| | _
charges. ‘ frJ i} _
G.IIl  To get the Ici; a onmf the shnp[ﬁuper area, carpet area &
common loading). ) -
24. As per section 19(1) &f&b lﬁ,the étl!utteé shall be entitled to obtain

information relating to sﬁ‘ﬁaﬁmmdw plans, layout plans along with

specifications apHﬂ il% E«nﬁnt%uthnrity or any such

information pruwilejd_mi this ﬁct qrthe mles aﬂd regulations or any such
information relattﬁg {ﬂ the agreement for sale executed between the
parties. Therefore, the respondent promoter is directed to provide the
area calculation relating to super area, loading and carpet area to the

complainant.

G.IV The complainants are entitled to get an order in their favour to
refrain the respondent from giving effect to unfair clauses
unilaterally incorporated in the shop buyer’s agreement.
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The complainants have not specified any particular unfair clause of the
shop buyer’s agreement. So, the authority is unable to deliberate upon this
relief. The respondent is directed not to charge anything which is not part
of space buyer’s agreement

On consideration of the circumstances, the documents, submissions made
by the parties and based on the findings of the authority regarding
contravention as per pruwsmnsgf {ule 28(2), the Authority is satisfied

I'i’- !‘_ :
on of the provisions of the Act. By

.',\_

that the respondent is in cuﬁtr

virtue of clause 38 of the agrb%ﬁi‘ht executed between the parties on
‘ mﬂt« was to be delivered within
36 months from th fng uf’ﬂ’fﬁ greement (14.11.2015) or 36 months

from the date of s tt of cons Btiﬁh}l?xsavatiun (30.01.2014) whichever

is later including v\qé?e ud'uf@ rﬂcr@@-ﬁs far as grace period is

concerned, the sam j\‘aﬂuwe for the naasans quoted above. Therefore,

the due date of handing mﬂ:ﬁss&ﬂ:i&n was 14.02.2019. The respondent

has failed to hand 2t 178 ectgmt till date of this order.

Accordingly, it 15Hfé?§ﬁﬁf e? den‘t,!prnmnter to fulfil its
obligations and regéyhl'&-bﬂieia‘s_,aﬁ,ﬁer the agraement to hand over the
possession within the stipulated period. The authority is of the considered
view that there is delay on the part of the respondent to offer of possession
of the allotted unit to the complainants as per the terms and conditions of

the agreement to sell dated 14.11.2015 executed between the parties.

Further no OC/part OC has been granted to the project. Hence, this project
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is to be treated as on-going project and the provisions of the Act shall be
applicable equally to the builder as well as allottees.

Accordingly, the non-compliance of the mandate contained in section
11(4)(a) read with section 18(1) of the Act on the part of the respondent
is established. As such, the complainants are entitled to delay possession
charges at rate of the prescribed interest @ 9.40% p.a. w.e.f. 14.02.2019

till the handing over of possession.as per provisions of section 18(1) of the
i .lLr Ii

Act read with rule 15 of the Rﬁle%‘\:jm ¥
Y722
Directions of the authority... y' dif
Hence, the authority k&gs _ ‘Etué ﬂt’dEI and issues the following

37 ut"'tﬁﬂ Act to ensure cumphance of obligations

cast upon the pr r as pc;fr the ﬂuncuun entrusted to the authority

| | R

under section 34(f): Ly
i. The respundé Wﬂ to pay tuterest at the prescribed rate of

9.40% p.a. for eve&@%m the due date of possession
ie,14.02.20 j g@@powgssmn of the allotted unit
the 0

after obtain  Certificaté from the competent

e

authority.

s -l'

ii. The complainants are directed to pay outstanding dues, if any, after
adjustment of interest for the delayed period;

iii. The arrears of such interest accrued from 14.02.2019 till the date of
order by the authority shall be paid by the promoter to the allottees

within a period of 90 days from date of this order and interest for
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every month of delay shall be paid by the promoter to the allottees

before 10t of the subsequent month as per rule 16(2) of the rules;
iv. The rate of interest chargeable from the allottee by the promoter, in
case of default shall be charged at the prescribed rate i.e., 9.40% by
the respondent/promoter which is the same rate of interest which
the promoter shall be liable to pay the allottees, in case of defaulti.e.,

the delayed possession chargg; as per section 2(za) of the Act.
.-i,

v. The respondent shall n anything from the complainants
p pg ge any

which is not the part uf‘thq, ggrleémﬂnt to sell.

vi. The planning l)a‘rmf_p@ the amhﬂl’jl is.directed to initiate penal |
proceedings zgaff'ust the - bmlder,’daveloper for violating the
declaration lv;en under aectiun 4(2]{1)(::} of the Act, 2016.

29. Complaint stands d{;’go&d of. | |

30. File be consigned to rﬂgﬁuﬂg“ L
' '?..'
V.l - a1
(Vijay Kiffnar Go fﬁ‘ ~ (Dr. K.K. Khandelwal)
Member Chairman .

Haryana Real Esta{e R;éufdto}y Aﬁthurity Gurugram
Dated: 17.05.2022 |
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