HARERA

GURUGRAM Complaint No. 3886 of 2021
BEFORE THE HARYANA REAL ESTATE REGULATORY
AUTHORITY, GURUGRAM
Complaint no. ¢ 3886 0f2021
First date of hearing: 25.11.2021
Date of decision - 17.05.2022

1. Ms. Shuchi Sur

2. Mr. Ashok Sur

Both RR/o: - Northern Refrlgeratmn Company, 32,
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Vatika Next, Manesar, Ghmgram- 122004 Respondent
CORAM: 7

Shri K.K. Khandelwal & . " . Chairman
Shri Vijay Kumar Goyal', © Member
APPEARANCE: N -

Sh. Sukhbir Yadav (Advocate) HE Complainants
Sh. Harshit Batra (Advocate) ' u Respondent

P “‘ . ORDER

The present cnmplfahil;t__ da{ted 06:10.2021 has been filed by the
complainants/allottees under section 31 of the Real Estate (Regulation
and Development) Act, 2016 (in short, the Act) read with rule 28 of the
Haryana Real Estate (Regulation and Development) Rules, 2017 (in short,
the Rules) for violation of section 11(4)(a) of the Act wherein it is inter alia

prescribed that the promoter shall be responsible for all obligations,
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responsibilities and functions under the provision of the Act or the Rules

Complaint No. 3886 of 2021

and regulations made there under or to the allottees as per the agreement

for sale executed inter se.

Unit and project related details

The particulars of unit details, sale consideration, the amount paid by the

complainants, date of proposed handing over the possession, delay period,

if any, have been detailed in the fqdlowing tabular form:

S.N. | Particulars %&@us
1. | Name of the prt’:ojeg_ /| "83 Avenue”, Sector 83 revenue estate,
o A Wége Sihi, Teshil Manesar, District
; £y / + |Gurugram, Haryana
2, Nature of ﬂ@:pl'o]ect Commercial complex
3. Area of th§ ect ~ ™12, 3625 acres
il s v e \‘%@”4 9| 31.10.2013 -
building plé{" ’ _ :
&N [As per <information obtained by
“_ "+ “tplanning branch] L&l
9 Date of appmﬁ;’ﬂ:ﬁf '23.‘10-.2013
envirnnmeﬁt Ig;ea;rg_ncgi-.r [& per information obtained by
R4 AR ‘planning branch)]
6. |DTCPlicense’  _ |120f2013 dated 15.03.2013
License — validity/| 12:03.2019
renewal period
7 RERA  registered/not | registered vide no. 04 of 2019 dated
registered 16.01.2019
HRERA registration | 30.09.2020 + 6 months Covid =
valid up to 31.03.2021
& | || Unitno, F-120, First Floor
(Page no. 49 of complaint)
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9,

Unit area admeasuring

=

281.91 sq. ft.
(Page no. 49 of complaint)
10. |Date of execution of| 44112015
space buyer's p +
agreement (Page no. 46 of complaint)
11. | Date of allotment letter 01.07.2014
(Page no. 42 of complaint)
12. | Possession clause

.1,5,":.1"

_ 33. The “Developer/LLP" will, based on

_present plans and estimates,

the said unit to the allottee(S) within

|36 months (refer cl3 37 above)

signing of this agreement or within
‘36 months from the date of start of

| construction of the said building

thhmr is later with a grace
pertad of 3 months, subject to force
majeure events or governmental

-’-u.,amgnﬂngcﬂnn If the completion of
S Eﬁb&w building is delayed by said
Wf’r ns- slow down, strike or due to a

dispute with the construction agency
employed by the "Developer/LLP" lock
out, or departmental delay or civil
commotion or by reason of war or
enemy action or terrorist action or
earthquake or any act of God or by any
other reason beyond the control of the
Developer/LLP, the Developer/shall be
entitled to extension of time for delivery
of possession of the said

premises.............
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[emphasis supplied]
(Page 57 of the complaint).
13. | Due date of possession 14.02.2019

[Note: - the due date of possession can
be calculated by the 36 months from
the singing of the agreement
(14.11.2015) or 36 months from the
date of start of

_ ._,i:gnstructmnfexcavatmn (30.01.2014)

whichever is later.

LA

14. " R891,48935-
W {!{age no.. 4 of the buyer’'s agreement
74k P@W&d with. paper book and 49 of
{ complaint)
15. 1ed Rs21,89 my
_ (As per account statement page no. 54
UL | |of reply)s
16. | Occupation ‘certificate ,ﬁgg.reteived
/Completion certificate | @&
17. | Offer of possession | Not of uffered
18. |Delay in handing over. BFaars}Blmunﬂ'ts and 3 days
the possessi 1l
of this f"ﬁrqer;. Je, (DA
17.05.2022"" AR AN
19. | Grace period Stlawed

The promoter has proposed to hand
over the possession of the said flat
within 36 months from the date of
singing the agreement or date of start
of construction whichever is later and
has sought further extension of a
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&

period of 3 months (after the expiry of
the said 36 months) subject to force
majeure events or governmental
action /inaction. The due date of
possession was in the year 2018 and
any situation or circumstances which
could have a reason for not carrying
out the construction activities in the
| project prior to this date due are
o ,ﬁlhswmg to be taken into
nsideration. While considering

_““lwhether  the  situations  or

¥ drpunmches contested by

and,henceﬂtg respundent is entitled to
| force majeure, the authority takes into
consideration all the pleas taken by the
espnnﬂeﬁtm plead the force majeure
mf;ué happened before
.SIJ,EBIB Accordingly, authority
3 months grace period.

Facts of the mmpl E I
‘g B

3 |
1)

iy, e
m. = ~§

* M

The complainants have made the fullmng submissians in the complaint: -

. That in the July 2013, complainant/allottee, Ms. Shuchi Sur received

a marketing call from the office of the respondent, the caller

represented himself as sales manager of the respondent company and

marketed a commercial project namely "83 Avenue” situated at

Sector - 83, Gurugram. The complainants visited the Gurugram office
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1L

L

and the project site of the respondent/builder with their family
members. There the complainants consulted the marketing staff of
builder and got information about the project. The marketing staff of
the respondent gave them a brochure and pricelist and allured them

with a rosy picture of the project. The marketing staff and office

bearers of the respondent allured with the proposed specification

and assured that the pru;ecbf ill be "Low Maintenance high street

possession of"the shop will be handed uver within 36 months from
the date of b g@g

That, bel:ewng\on fept‘eséntaﬁnn amd assurance of respondent, the
complainants, bnakgd ux}e“retﬁﬁshop be,armg no. F- 118 on first floor,
admeasuring 281.91 sq. ft. aﬁdEid Rs. 6 30 UUU! as booking amount

)

shop was punfhéfsed uziﬂier'ﬂie instalment payment plan for a sale

a pj;e@rin&d application form. The
consideration of .Rsh'_’;l 48, 935 /-

That on 27.12.2013, the respondent/builder issued an allotment
letter in the name of complainants, conforming to the allotment of
shop no. F- 118 on the 1 floor for unit admeasuring 281.91 sq. ft. in

the said project.
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IV.

VL

That on 08.06.2014, the respondent sent a unit revision letter to the

complainants and stated “This is with reference to your registration for

i o

acknowledge? me;bayment of R&? 89, 38 1/-

That after a?,lﬂng ful.low-up on 14112015 (after 23 months of

booking), r.ﬁrgﬁ;rift? unilaue;:al, arbitrary shop buyer
agreement{buyer s agrejementwas executed inter-se the respondent

k
and the complainants. According to clause 38 of the shop buyer

agreement, thirkgmgeﬁtﬁag; to give possession of the said shop
within 36 [Thirt}v-Slx] mon;hs of the signing of this agreement or
from the date uf start uf construction of the said building whichever
is later with a grace period of 3 months. It is germane to mention here
that the construction was commenced on 30.01.2014 (start of
excavation) and hence, the due date of possession was 30.04.2017
(with 3 months grace period). It is pertinent to mention here that the

respondent delayed the execution of buyer's agreement knowingly to
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VIL

VIIL

extend the due date of possession. Thereafter, the complainants
continued to make the payments as per the demands raised by the
respondent and paid Rs.21,89,707.58/- till 16.01.2020 i.e., more than
68% of the total sale consideration.

That the ;umplainants kept vising the project site since May 2017 and
on every visit, the respondentj officer bearers/staff promised to give

physical possession wnthm \jmnths In February 2021 when the
complainants visited the ﬁﬂa&ﬂ site, Ms. Renu (Manager at the

respondent com promi i

b
That on 16.08.2021, me'z ipla

| to gwe .the possession by July 2021.
.‘T'M “ 7 s
nts vtmted the project site and took

few phntugribhﬁ ‘of the construction site. During the site visit,
cumplamants'*fpu d ;hat lfnnstructiun activities were going on the
project, the mﬁts pntry and exit gate, internal roads, etc. were not
constructed & nﬂ;;et ?metﬁﬁe*s were not yet developed. The

REW
construction matenal and“waste were spread all around in the

-----

project. Phot:%rgbgg‘b %r% Iﬁplﬁte and'mngmng construction at

the project site. It ls pérﬁnent to mention here that the complainants |
booked the sh;p in 2013 \a;'nlimpald more than 68% of the total sale
consideration but till now even after 8 years from booking the shop,
the unit is still not ready for occupation. It is again pertinent to
mention that the staff of the respondent assured that the possession

of the shop would be given by the end of 2021, but it seems that the
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IX.

XL

project will take more than 1 year to complete in all respect (subject
to the willingness of the respondent).

That, since the year 2017, the complainants are regularly contacting
the office bearers of the respondent party, and visiting the project
site, and making efforts to get possession of the allotted shop but all
in vain. Despite several visits and requests by the complainants, the
respondent failed to give pops_gssmn of the shop. The complainants
have never been able tri J?é%mnd[knuw the actual status of the
construction. Thafg@;f‘qhe ;Mﬁg seemto be built up, but there was
no progress b&‘érved ‘on ﬂqi§hing and landscaping work and

et

amenities for a lo rﬁ time. 1

That the mai 2 %vz(lgﬁefilé t\ﬁe plfesqntt;nrnplaint is that despite the
complainants El{hn:e tl?an ?{J% af the actual cost of the shop and
ready and wnlling\qgay }hﬁremalnmg amuunt (justified) (if any), the
respondent has failed to’ WI: E_he possession of the shop on
promised timér% till dat MD& is w;thmtt amenities. Moreover, it
was prnmlsecﬁji‘t?ires?)?%nt at the time of receiving payment for
the shop that the possession of a fully constructed shop and the
developed project shall be handed over to the complainants as soon
as construction completes.

That due to the acts of the above and the terms and conditions of the

builder buyer agreement/buyer agreement, the complainants are

unnecessarily harassed mentally as well as financially, therefore the
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opposite party is liable to compensate the complainants on account

of the aforesaid act of unfair trade practice.

XII.  That there are clear unfair trade practices and breach of contract and
deficiency in the services of the respondent party and much more a
smell of playing fraud with the complainants and others and is prima
facie clear on the part of the rESpundent party which makes them
liable to answer this autharig'“

XIII. Thatthe cumplainants[s] o] g aggrleved person filing the present

complaint under sﬁeﬂonﬁfit*‘ wr.th the authority for violation

i ~~‘.'
fcnntravenunr}r &E;pruuigmns uf this’ Act as mentioned in the

preceding. / ;

XIV. Thatthe cumél - %nts flo Put want to wn:i'ldraw from the project. The
promoter has not &ﬂﬁl]ed his obligation therefore as per obligations
on the prumutel‘wﬁ'@f seetmﬂ 18(1) proviso, the promoter is
obligated to pay the interek‘r'at’ﬁ’ié prescribed rate for every month of

delay till the h ‘%rg wem pnﬁégsian

XV. That the preseﬁt t@mplaint isnot for séeking compensation, without
prejudice, cumplamants resewrve the right to file a complaint to
adjudicating officer for compensation.

C. Relief sought by the complainant:

4. The complainants have sought following relief(s).

I. To get possession of the fully developed/constructed shop with all

amenities within 6 months of the filing of this complaint.
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II. Togetthedelayed possession interest @ prescribed rate from the due

date of possession till the actual date of possession (complete in all

respect with all amenities after obtaining the OC).

Ill. To get the area calculation of the shop (Super Area, carpet area &

common loading).

IV.  The complainants are entitled to get an order in their favour to refrain
the respondent from giving effect to unfair clauses unilaterally

incorporated in the shop bu agreement.

explained to the respondent

/promoter about the {‘t‘!‘“augn ' alleg&i to have been committed in
Ny 4R '
relation to section ;@a} uf t'ﬁw A&t to plead guilty or not to plead guilty.

| B

On the date of hearing, J;heé"_"m. or

Reply by the res
™ : .
The respondent co tﬂ'§ ed the &ﬂmpia?int on the following grounds: -

. That the cumpla\p&ntﬁha?e gpt no locus standi or cause of action to
file the present {:nmp?ﬁnt. :I‘l;a present complaint is based on an
erroneous in etauun 1tf1"g: ﬁfwmnns of the Act as well as an

E gﬁfﬁg b t , contractual terms and conditions
between the pﬂﬁnm as vgaulﬁfﬁe evident from the submissions made
in the fuIluvﬁnE‘fmFa)graphs’ of the present reply.

II. That the complainants, upon learning about the real estate project

incorrect un

launched by the respondent known under the name and style of '83
Avenue' (herein referred to as ‘Project’) situated at sector 83, Village
Sihi, Gurgaon, approached the respondent to know the details of the
project. The complainants further inquired about the specification

and veracity of the project, upon gaining of which, they were
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1L

IV.

completely and absolutely satisfied with every proposal deemed
necessary for the development of the project.

That after having keen interest in the making investment in the
project being constructed by the respondent, the complainants
desired to book multiple units in the project. It is important to note
that the intention of the complainants, from the very beginning was
to raise high returns from therr investment. In lieu of the same, the
complainants applied for thgsymlung of a retail unit no. F-118 with
1.9 sq. ft. ("Old Unit") vide application
e;ﬁﬁent to note that the complainants

the tentative super area q[‘ :
form dated 09.07. 2013‘1'I1%p
were aware of e,a!f:h*and evet? term of the aforesaid application and
only after beig{g}m}y satis"ﬁ"ed and categorically agreeing to all the
terms and co cﬁhgns uf appliz:atjun form, signed the application
form withnuttﬁj; Erutest any demur. Further, as per Clause 7 of the
application fmsqf s}p%cﬁicﬂlly sets out that the unit being allotted to
the r:umplamant}sﬁa ftbl%naﬂm and s-ubject to change at any time
before execution of sx]bdaeﬁ, D
That thereaft u@tg-‘-a 18) was provisionally allotted to the
éua etter dated 27.12.2013, It needs to be
categorically q‘qt;gdﬁtpét\‘tfgeﬁ@fallutmﬂnt.letter mentioned that the

complainants

allotment has been “provisionally identified”. That thereafter, the
provisional allotment of the unit of the complainant was revised from
F-118 to F- 120 and consequently a letter dated 08.06.2014, for
revision of the unit was issued and an allotment letter for new unit
no. F-120 was given to the complainant on 01.07.2014, however the

said unit was not final, and the allotment was only "Provisionally
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VL

identified”. Subsequently, the allotment letter dated 01.07.2014 was
made to the complainants in lieu of the unit, which was readily
accepted by them, who had willingly, voluntarily, and freely assented
to such allotment and executed the allotment letter.

That after, the space buyer’s agreement with respect to the unit no. F-
120 was voluntarily executed between the parties and duly attested
on 14.11.2015 (“Agreement”). That the relationship between the

parties is contractual in natl Jnd is governed by the agreement, the

contents of which were, ) y, voluntarily, and categorically
accepted between ;he pz;rti#s, -"{‘he rights and obligations of the
parties flow dlra&& fmfn the ‘agreement. At the outset, it must be
noted that t ‘?Iamﬁﬁ 'ﬁﬁﬂmgly consciously and voluntarily
entered lntj, nd ;eve:‘y agreemﬂnt after reading and
understandmh ﬂé‘cumtents thereof to their full satisfaction. That as
per the agreeﬁlgns. the sale p,rricr,- uf the said unit is Rs.31,48,935/-

excluding the cha‘l!ig Hls‘tmaﬂd other charges as per clause 2(a)
of the agreement, -

That as per E_LES&“;@B iﬂfg agreement, the estimated and
mntemplated éafé Jf rof pé’sﬁess‘lnn was 36 months of
signing of this. ag;eemer& [1L A1 2015) or within 36 months from the
date of start of construction of the said building (30.01.2014)
whichever is later with a grace period of 3 months subject to other
terms and conditions of the agreement. Accordingly, the proposed
and estimated date comes out to be 14.02.2019 as per clause 38 of

the agreement. However, the same was not absolute and was subject
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VIL

VIIL

1X.

to force majeure events, governmental action/inaction and reasons
beyond the control of the developer.

That the respondent was adversely affected by various construction
bans, lack of availability of building material, regulation of the
construction and development activities by the judicial authorities
including NGT in NCR on account of the environmental conditions,
restrictions on usage of gruund water by the High Court of Punjab &
Haryana, demonetization aﬁgghe effects of covid etc. and other force

majeure circumstances. [I: ds to be categorically noted that the

construction activlngswerégxwped on various occasions during the
tenure of the cnofitﬂtﬂlttlm oﬁl’fe*prn;ect,

That in past fM@rs con! M_ ion activities have also been hit by
repeated bans E}r Ehe CourtszribunaJsX Authorities to curb pollution
in Delhi-NCR tl%jkn. In the recent past the Environmental Pollution
(Prevention ar}qfﬁgm;rﬂl] Auﬂmr{ty NCR EEPCﬁ] vide its notification
bearing no. ﬁ?& ‘ﬁﬂbm;mq dated 25.10.2019 banned
construction actnuty in N{.‘.Rfdﬁnngmght hours (6 pm to 6 am) from
26.10.2019 to ich was later on converted to complete
ban from 01. ?IOE 1h0 19 by EPCA vide its notification
bearing no. R/2019/L453 dalti;q 01.11.2019.

That the Hon’ble Supreme Court of India vide its order dated
04.11.2019 passed in writ petition bearing no. 13029 /1985 titled as

“MC Mehta vs. Union of India" completely banned all construction

activities in Delhi-NCR which restriction was partly modified vide
order dated 09.12.2019 and was completely lifted by the Hon’ble
Supreme Court vide its order dated 14.02.2020. These bans forced
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the migrant labourers to return to their native towns/states/villages

creating an acute shortage of labourers in the NCR Region. Due to the
said shortage the Construction activity could not resume at full
throttle even after the lifting of ban by the Hon'ble Apex Court.

X. Even before the normalcy could resume, the world was hit by the
Covid-19 pandemic. Therefore, it is safely concluded that the said
delay in the seamless execution of the project was due to genuine
force majeure circumstqmﬁiég the said period shall not be added

That the current covid-19 pandemic

resulted in serious ehaf!?gés'q%u' the project with no available

labourers, cuntr;a‘i:tgrs &r; ﬂarh:he construction of the project. The

¥ Affairs"GOT Vide nofification dated 24.03.2020,

bearing no. Ef] fZDZQrDM*“I[A] recngmsed that India was

threatened wiﬁ‘ e spread of Covid-19 pandemic and ordered a

completed Inckgﬁgg(‘ﬁ in the entire cuuntry for an initial period of 21

days which startéd on. 25:03 2020. By virtue of various subsequent

notifications, the Ml;ﬁ'@tw ofﬁme Affairs, GOI further extended the

lockdown from time to time and till date thq same continues in some

while computing the dﬂi

Ministry of H

or the other fi Jtl}b demic. Various State Governments,
including the: \G_@vg‘l_'ﬂum%n_t __Lf_lﬁaryséna'ﬂhaue also enforced various
strict measures to prevent the pandemic including imposing curfew,
lockdown, stopping all commercial activities, stopping all
construction activities. Pursuant to the issuance of advisory by the
GOI vide office memorandum dated 13.05.2020 regarding extension
of registrations of real estate projects under the provisions of the Act,
2016 due to “Force Majeure”, the authority has also extended the
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XL

XIL

XIIL

registration and completion date by 6 months for all real estate
projects whose registration or completion date expired and or was
supposed to expire on or after 25.03.2020.

Despite, after above stated obstructions, the nation was yet again hit
by the second wave of Covid-19 pandemic and again all the activities
in the real estate sector were forced to stop. It is pertinent to mention,
that considering the wide spread of Covid-19, firstly night curfew was
imposed followed by vg?&l{@jpurfew and then complete curfew.
That during the periud‘&tﬁﬂﬁm.zﬂzl to 24.07.2021, each and
every activity including ihé;:';rﬁéfructinn activity was banned in the
State. This has hpé;t%;l'l _ “ 1‘ 11IEhn‘.=.» recent wave brought by the new
covid variant IJ( ﬁ’éﬁnuntﬂ"h ="

That due to eilﬁ' !levied ,b;y the ﬁumpetenf authorities, the migrant
labourers wer :; gd-tﬂ rétu_m Ifn their: native towns/states/villages
t‘éﬁ;~ ‘r_tagg af;-laﬁburigré in the NCR Region. Despite,
after lifting of bhq\kb;’if;m Hd:f'-ﬁie"{;ﬁﬁ_rt; the construction activity
could not resume at full thrpﬁ&hue to such acute shortage.

That the respﬁn is c?@‘liggd to complete the development of
the project and d lljéihﬁ ol sof the allottees as per the terms and

creating an ac

conditions of Ehe-;ﬂs‘gzgenijept, Itis pertinent to apprise to the authority
that the developmental work of the said project was also slightly
decelerated due to the reasons beyond the control of the respondent
company due to the impact of Good and Services Act, 2017 which
came into force after the effect of demonetisation in last quarter of
2016 which stretches its adverse effect in various industrial,

construction, business area even in 2019. The respondent also had to
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XIV.

XV.

XVL

XVIL

undergo huge obstacle due to effect of demonetization and
implementation of the GST.

That it is widely known and understood by various reports that the
one day of hindrance in the construction activities leads to a delay of
multiple days. That it needs to be noted that the development of the
project is on the verge of being completed and the possession shall be
delivered shortly.

That the respondent was. smly affected due the delay caused by

the allottees of the pruyect ; g payments/instalments on time.

Due to the delay caused t}y tbe dllottees, the respondent had to

!

-"

arrange funds it;éf added ﬂ!&dqlay That the complainant
has always delégbdé’ln malﬁg’"j{ﬁ“k payn;ents against the unit, which
has gravely, &:B’é ntially, and directly affected the development of
the unit and &Wmﬂ as a w*hnle That upon delays made, the
respondent se mpﬂainant with multiple reminders and

demands.

-q.

That it is important fu -m:t.g,ﬁa! the complainants have not made
payments siw ?ﬂ ﬁ still in default of demands
raised. That I uﬁlﬁlnfs ave pa*f‘d Rs.21,89,707 /- against the
total sale cnnskdgrUn ﬁﬁ;* unit and stmds in default of demand of
the remaining payments, as is evident from the payment details of the
unit.

That all these circumstances come within the purview of the force
majeure circumstances beyond the control of the respondent

developer and hence allow extension of time for delivery of

possession to the respondent as per clause 38, reiterated above.
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XVIIL

XIX.

Moreover, the complainants in the said agreement so signed and
acknowledged agreed that he/she shall continue with this agreement
and shall not obtain any specific performance in case the possession
is delayed due to any Government rules, orders, or notification.

That it must also be noted that the respondent had the right to
suspend the construction of the project upon happening of
circumstances beyond the cuntrul of the company, as per clause 38,

reiterated above. Hnwever, .ﬂep'plte all the hardships faced by the
respondent, it did not susp i ti_xe construction and managed to keep
the project afloat th};ﬂﬂfﬁ a[j tﬂd ;dversmes

That, it is Ewdent’ﬁi-;at th;h enﬂf‘e casé of the complainants is nothing

but a web of g!.", false aﬁd“ﬁ‘ﬁ.rﬁlnus allegations made against the

respondent. -mat the _m;ngpﬁqxants have not approached the
| \sam !'13:;‘11:@1 aad have t{hemselves violated the

authority wi h ¢
agreement andra‘tflg Seﬁtinq 19{6)1ran€l lﬁ{ﬁmf the Act and hence the
complaint dese:%‘é !o'”‘be dismissed’ wtth heavy costs. That it is
brought to the knuwlé"dg& nfﬂy.aut!mnty that the complainants are
guilty of plac ntﬁe i nd are attempting to hide the true
colour of intention of the p}i

That the cumﬂl@pﬂgﬁ]wérgipi__ﬁgye suppressed the above stated facts

ainants.

and have raised this complaint under reply upon baseless, vague,
wrong grounds and has mislead this authority, for the reasons stated
above. It is further submitted that none of the reliefs as prayed for by
the complainants are sustainable before this authority and in the
interest of justice.
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Copies of all the relevant documents have been filed and placed on the
record. Their authenticity is not in dispute. Hence, the complaint can be
decided on the basis of these undisputed documents and submissions
made by the parties.

Jurisdiction of the authority

The authority has complete territorial and subject matter jurisdiction to

adjudicate the present cumplgin‘b;ﬂbﬁthe reasons given below.
A *:_'3!,5'-.-.
E.l  Territorial jurisdictieniifi-: : -5'--55 %

As per notification no. 1/92)’201?#1'1‘{]13 dated 14.12.2017 issued by Town
rlr L i.". e
and Country Planning Department, Heryana the jurisdiction of Haryana
f =5/
Real Estate Regulatory Authenty Gurugram shall be entire Gurugram

3 ey (|

district for all purpeses In the present case, the project in question is

situated within the Planning area ef Gurugram district. Therefore, this

.t\_\. \.'

authority has cemplete territenal !urisdlctien to deal with the present
REL

complaint. L |

E.lI Sublect-m#& Mdﬂﬂi

Section 11(4)(a) qﬁhe Aet, ]2016 prevides that the promoter shall be

responsible to the allottee as per agreement fer sale. Section 11(4)(a) is

reproduced as hereunder:

Section 11(4)(a)

Be responsible for all obligations, responsibilities and functions
under the provisions of this Act or the rules and reguletions made
thereunder or to the allottees as per the agreement for sale, or to the
assaciation of allottees, as the case may be, till the conveyance of all
the apartments, plots or buildings, as the case may be, to the
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allottees, or the common areas to the association of allottees or the
competent authority, as the case may be;

Section 34-Functions of the Authority:

34(f) of the Act provides to ensure compliance of the obligations
cast upon the promoters, the allottees and the real estate agents
under this Act and the rules and regulations made thereunder.

So, in view of the provisions of the Act quoted above, the authority has
complete jurisdiction to decide the complaint regarding non-compliance
of obligations by the promoter leaving aside compensation which is to be
decided by the adjudicating aﬂ‘cer lf pursued by the complainants at a
later stage. - "'*"si-ﬁ'f:'

AV
Findings on the ub]ectiuns raised by the respondents

F.l.  Objection gﬁl&g the ﬂ"*li‘fﬁi payment

The objection rai he respondent regarding delay in payment by
many customers is Eet:illy mﬁaﬁd‘hecquse the allottees have already paid
an amount of Rskigﬁ'?}? 07/- against the totail sale consideration of
Rs.31,48,935/- i.e, moré thp? E‘)%*ﬂf the total amount and the balance
amount is payable on demaﬁﬁ 'by"ﬂ'ie respundent/’devaluper The fact
cannot be ignm‘e J&t ;h&re rr%h}t be certain group of allottees were
defaulted in makmg p“amt; B!.I;t upon perusal of documents on record,
it is observed that no default has been made by the complainants in the
instant case. Section 19(6) of Act lays down an obligation on the allottee(s)
to make timely payments towards consideration of allotted unit. As per
documents available on record, the complainants have paid all the
installments as per payment plan duly agreed upon by them while signing

the agreement and the same is evident from statement of account annexed
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on page no. 82 of the complaint. The respondent has not gone through the
facts of the complaint carefully. Moreover, the interest of all the allottees
cannot put on stake on account of non-payment of due installments by a

group of allottees. Hence, the plea advanced by the respondent is rejected.

F.1I1  Objection regarding delay in project due to force majeure
circumstances over and above grace period of 3 months.: -

The respondent/promoter raised the contention that the construction of

the project was delayed due to i;%.-ma]eure conditions such as NGT in
oL
NCR on account of the envirnr@munditinn& restrictions on usage of

e 1
. LAY . v Ll
ground water by H igi}’ '95; of p%[ﬁt{ and Haryana, demonetization, GST,
adverse effects of c?ﬂld etc. and others force majeure circumstances and
{2/ o oo AU W By
non-payment of irfgllﬁent by Iti;liffer-e?t allottees of the project but all the
-r1 ™ | it
1 d d in thi rd are devoid, of merit. The space buyer's
pleas advance ul%i(l;e%a d are devoid, of, p y
agreement was execl ﬁtfit‘fedn TE.PHWJE? on 14.11.2015 and the
as,orders of NGT in NCR t of th
?Iojdi%\giqfﬁﬁ'l’ in on account of the

environmental conditions, regtﬁt‘tléhs on usage of ground water by High
" P h i

A YR
court of Punjab and mag netization, GST, adverse effects of
covid etc. and nth{{fﬁcdr hgjﬁufegircms‘tances do not have any impact

on the project being developed by the respondent. Though some allottees
may not be regular in paying the amount due but the interest of all the
stakeholders concerned in the said project cannot be put on hold due to
fault of on hold due to fault of some of the allottees. Thus, the promoter/

respondent cannot be given any leniency on based of aforesaid reasons
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G. Findings on the relief sought by the complainant.

G.1  To getthe possession of the fully developed/constructed shop with
all amenities within 6 months of the filing of this complaint.
14. There is nothing on the record to show that the respondent has applied for

OC/part CC or what is the status of the development of the above-

mentioned project. So, in sucha_’_' 0 t

respondent to handover the

ion, no direction can be given to the

"inn of the subject unit, as the

possession cannot bedﬂf@redrﬂll,}h? OC/part CC for the subject unit has

been obtained. Ho 3@ ‘dela}f‘pﬁsmsmn r.;hm*ges as ascertained by the

authority shall be ?a};ab[e to ;hg-cgmp?lamants asper provisions of the Act.

G.11  To get the ci{ g g*pbssgsslon lnteres; at the prescribed rate from
the due da hyﬂss#siun tlll the actual date of possession

(complete in
15. In the present complai

spect with all amenities after obtaining the 0C).
§ plﬂinants intend to continue with the

project and are seeking delay possessinn charges as provided under the

proviso to section @(ﬁ) afﬁle h% #c 18(1) proviso reads as under.

“Section 18: - Rﬁr}; of amount and compensation

18(1). If the promoter fails to complete or is unable to give possession of

an apartment, plot, or building, —

...........................

Provided that where an allottee does not intend to withdraw from
the project, he shall be paid, by the promoter, interest for every
month of delay, till the handing over of the possession, at such rate

as may be prescribed.”

16. Article 38 of the space buyer’s agreement provides for handing over of

possession and is reproduced below:

Page 22 of 29



HARERA
> GURUGRAM Complaint No. 3886 of 2021

“38 The "Developer/LLP" will, based on its present plans and estimates,
contemplates to offer of possession of the said unit to the allottee(S)
within 36 months (refer cl3 37 above) signing of this agreement or
within 36 months from the date of start of construction of the said
building whichever is later with a grace period of 3 months, subject
to force majeure events or governmental action /inaction. If the
completion of the said building is delayed by said reasons slow down,
strike or due to a dispute with the construction agency employed by the
“Developer/LLP" lock out or departmental delay or civil commation or
by reason of war or enemy action or terrorist action or earthquake or
any act of God or by any other reason beyond the control of the
Developer/LLP, the Developer/shall be entitled to extension of time for
delivery of possession of the mﬂ@m}s&s ............. 1

17. At the outset, it is relevant tnm' nt

the agreement wherein the. pes : . rhas been subjected to all kinds of

’ 1)
terms and conditions, of phls Wﬁﬁm and the complainant not being in
i ﬁ

default under any ﬁg&qﬁiuns of this ‘ﬁgreernem and compliance with all
I

provisions, formalities and dutﬂmgntatlun as prescribed by the promoter.

The drafting of thi : aﬂd ﬂlcﬂrpdraﬁbrﬂ ofsuch conditions is not only

vague and uncertain eavily loﬁdﬁd iﬂfa(mur of the promoter and

o/ P

against the allottee that even ﬁ m:@ﬁdefauit by him in fulfilling formalities

and documentatio ‘%:i:ﬂ ‘ﬁy ﬁhe}:rumnter may make the
possession clausﬁ& e ‘pfﬁ'})nse of allottee and the
commitment time perridd fbrx handlng over possession loses its meaning.
The incorporation of such clause in the buyer’'s agreement by the
promoter is just to evade the liability towards timely delivery of subject

unit and to deprive the allottees of their right accruing after delay in

possession. This is just to comment as to how the builder has misused his
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dominant position and drafted such mischievous clause in the agreement
and the allottee is left with no option but to sign on the dotted lines.

Due date of handing over possession and admissibility of grace
period: The promoter has proposed to hand over the possession of the
said unit within 36 months from the date of singing the agreement or date
of start of construction whichever is later and has sought further extension
of a period of 3 months {aﬂerthEJIW of the said 36 months) subject to

force majeure events or gove rnmental action /inaction. The due date of

possession was in the };;m‘r 2919 éﬁd{any situation or circumstances which
J! 1Y

could have a reaso %ﬂt cﬁlym_éﬁut ﬂle Enﬁstructmn activities in the

project prior to th dat’e due are aanwmg to he taken into consideration.

While considerin uﬁq&her the sntuaﬁons or ctrcumstances contested by

v\l
respondent in its réR[y re mifact beyond the control of the respondent
f ! || 4 A~ S

and hence, the respnnaent is g:iritleﬂ to fnrcama]eure the authority takes
RES
into consideration all the pleas’takeﬁ "ny the respnndent to plead the force

majeure condition happent ' 14.11.2018. Accordingly, authority
e 11.2(

allows 3 months grﬁce Per{ncb. :
Admissibility of delay possessiun charges at prescribed rate of
interest: Proviso to section 18 provides that where an allottee does not
intend to withdraw from the project, he shall be paid, by the promoter,
interest for every month of delay, till the handing over of possession, at
such rate as may be prescribed and it has been prescribed under rule 15

of the rules. Rule 15 has been reproduced as under:
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Rule 15. Prescribed rate of interest- [Proviso to section 12, section 18

and sub-section (4) and subsection (7) of section 19]

(1)  For the purpose of proviso to section 12; section 18; and sub-sections
(4) and (7) of section 19, the “interest at the rate prescribed” shall be
the State Bank of India highest marginal cost of lending rate +2%.:

Provided that in case the State Bank of India marginal cost of lending
rate (MCLR) is not in use, it shall be replaced by such benchmark
lending rates which the State Bank of India may fix from time to time
for lending to the general public.

20. The legislature in its wisdom in the subordinate legislation under the

g

22.

provision of rule 15 of the rule&kxqs determined the prescribed rate of
interest. The rate of inteﬁst%ﬁﬁtermmed by the legislature, is
reasonable and if the sald m’l’e F"iﬁﬁbwed to award the interest, it will
ensure uniform practicein z

Ny Wt
Consequently, as /per/ wehs'f” Gl" the \State Bank of India ie,

date e, 17.05.2022 15

arginal n;nfst ut‘}ending rate (in short, MCLR) as on

1‘2‘0% ?ccbrﬁngly ()hgpnescnbed rate of interest
q‘f'igndagq rate +é%f.e 9.40%.

- Hﬂ"

will be marginal cost

The definition of term 'ir'ftuefsf as Eéﬁnéd under section 2(za) of the Act

R S

provides that the E? uzg\tgz arﬁe?ble frnrn the allottee by the
def:

promoter, in case 0 ult, shal e equéf to the rate of interest which the
promoter shall be ha.ble‘m pay the allottée, in case of default. The relevant

section is reproduced below:

“(za) “interest” means the rates of interest payable by the promoter or the

allottee, as the case may be.

Explanation. —For the purpose of this clause—

(i) the rate of interest chargeable from the allottee by the promoter, in
case of default, shall be equal to the rate of interest which the
promaoter shall be liable to pay the allottee, in case of default;

(i)  the interest payable by the promoter to the allottee shall be from the
date the promoter received the amount or any part thereof till the date
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the amount or part thereof and interest thereon is refunded, and the
interest payable by the allottee to the promoter shall be from the date
the allottee defaults in payment to the promoter till the date it is paid;”

Therefore, interest on the delay payments from the complainant shall be
charged at the prescribed rate i.e., 9.40% by the respondent/promoter
which is the same as is being granted her in case of delayed possession
charges.

G.IIl  To get the area calr:ulatinn n{ the shop (Super area, carpet area &
common loading). £ gk}
As per section 19(1) of Act of 201%1&13 allottee shall be entitled to obtain

1is

information relating to Sanc}fﬁﬁ&f‘ plans, layout plans along with
specifications apprqﬁ@*‘by?ﬂﬂé'{'@mn\etent authority or any such
information provid: ..b-ui?fthts Act or the rules ami regulations or any such
information relatﬁ}g to the- agreemant for sale executed between the
parties. Therefnretﬂgkespunﬂeut promoter is directed to provide the

area calculation relaqng to super area, loading and carpet area to the

complainant. <= R ‘*

G.IV  The complai ts are en an order in their favour to
refrain th e %ﬁmg effect to unfair clauses
unilaterally i cnrpnrated in the shop buyer’s agreement.

The complainants ‘hawd rmt .%peqiﬁed any particular unfair clause of the
shop buyer’'s agreement. Su. the authority is unable to deliberate upon this
relief. The respondent is directed not to charge anything which is not part
of space buyer’s agreement

On consideration of the circumstances, the documents, submissions made

by the parties and based on the findings of the authority regarding
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contravention as per provisions of rule 28(2), the Authority is satisfied
that the respondent is in contravention of the provisions of the Act. By
virtue of clause 38 of the agreement executed between the parties on
14.11.2015, the possession of the subject unit was to be delivered within
36 months from the singing of the agreement (14.11.2015) or 36 months
from the date of start of construction/excavation (30.01.2014) whichever
is later including the grace periadfnf 3 months. As far as grace period is
concerned, the same is a!]uwe@%ﬁg reasons quoted above. Therefore,
the due date ufhandir;g%@pqg ‘% n. mfas 14.02.2019. The respondent
has failed to handuvﬁghpnsseéwmnfthe subject unit till date of this order.
Accordingly, it is "“ allure of tl;ue respundentfprnmuter to fulfil its
obligations and ‘%Wt{‘% aﬁ pﬁr the ﬁhﬂnent to hand over the
possession within th{e sgpulated perwd The authority is of the considered
view that thereis dela WWErﬁyﬁdent to offer of possession
of the allotted unit to the cnmp*l‘ﬂ‘maﬁfs as per the terms and conditions of
the agreement to gefﬁ datad 14, 1;015 executed between the parties.
Further no OC/ pal? oc has been granted to the project. Hence, this project
is to be treated as on- guing prnject and the provisions of the Act shall be
applicable equally to the builder as well as allottees.

Accordingly, the non-compliance of the mandate contained in section
11(4)(a) read with section 18(1) of the Act on the part of the respondent
is established. As such, the complainants are entitled to delay possession

charges at rate of the prescribed interest @ 9.40% p.a. w.e.f. 14.02.2019
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till the handing over of possession as per provisions of section 18(1) of the

Act read with rule 15 of the Rules.

Directions of the authority

Hence, the authority hereby passes this order and issues the following

directions under section 37 of the Act to ensure compliance of obligations

cast upon the promoter as per the function entrusted to the authority

under section 34(f):

il

iii.

iv.

: -’-, interest at the prescribed rate of
9.40% p.a. for evﬂmn;}%helag Fram the due date of possession
e, 14.02.2019 till't T

The respondent is dire

di _'._ ,_tager nfpos‘s,essmn of the allotted unit
after obtai '§ e ﬂ‘-‘ﬂ!!ll'ﬂt_iﬂn certificate from the competent

authority. ﬁ:;
11'1"

The complain h:.‘é\h;'e dlrectad to pay Dutstanclmg dues, if any, after

adjustment of in e”iewtﬂ'ﬂﬁlﬂﬂd perlod
The arrears of such 1nteré‘§t“a‘et'.‘|"ued from 14.02.2019 till the date of

order by the% %ﬂﬁtﬁ st%laigb; the ﬁrumnter to the allottees
within a per{ﬁi%u{?ﬂ? ?yﬁ frfm d‘atle of t_l}is order and interest for
every month of delay shall be paid by the promoter to the allottees
before 10t of the subsequent month as per rule 16(2) of the rules;

The rate of interest chargeable from the allottee by the promoter, in
case of default shall be charged at the prescribed rate i.e., 9.40% by

the respondent/promoter which is the same rate of interest which
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the promoter shall be liable to pay the allottees, in case of defaulti.e,,

the delayed possession charges as per section 2(za) of the Act,

v. The respondent shall not charge anything from the complainants
which is not the part of the agreement to sell.
vi. The planning branch of the authority is directed to initiate penal

proceedings against the builder/developer for violating the

| \1'#‘ i ] t(.Br K.K. Khandelwal)
' I | Chairman

R#guhtdry 4uﬁn&ly Gurugram
'6:9 YR
» ‘*-L...w b/
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