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iiAR’EH A

The present cnmp)a{nLhT ﬂle_d,hy the qamplainant,"alluttee
under section 31 of the Real Es.ate (Regulation and Development)

Act, 2016 (in short, the Act) read with rule 28 of the Haryana Real
Estate (Regulation and Development) Rules, 2017 (in short, the
Rules) for violation of section 11(4)(a) of the Act wherein it is inter
alia prescribed that the promoter shall be responsible for all
obligations, responsibilities and functions to the allottees as per

the agreement for sale executed inter-se them.
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Project and unit related details

The particulars of the project, the
amount paid by the complainant,
the possession, delay period, if

following tabular form:

Complaint no. 5077 of 2021

details of sale consideration, the
date of proposed handing over
any, have been detailed in the

S. No. Heads

Information

project

valid upto

1. | Name and location of Th?—r*
g" Tk g

"" 1] I
ﬁg‘:w
0718

5. | RERA registered/
registered | _

6. |Date of execu
builder
agreement

7 Unit no

8. Unit measuring

9 New unit n wer F
TTA RIS
ed 2? 03.2018 at
(1LID] e r&plﬁ
10. | Total consideration | \ '/ [\Rs!
As per clause 1 nf BBA
(page 24 of complaint being sale
consideration)
11. | Total amount paid by the | Rs. 50,00,000/-
complainant As per clause 2 of BBA
(Page 24 of complaint being sale
consideration)
12. | Due date of delivery of 01.01.2014 (As per clause 2 of the
possession -| builder buyer’s agreement (page
24 of complaint)
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o]

Provision regarding
assured return

Annexure A: Addendum to the
agreement dated 01.01.2011

The unit has been allotted to you
with an assured monthly return of
Rs. 65/- per sq.ft. However, during
the course of construction till such
time the building in which your
unit is situated is ready for
possession you will be paid an
additional return of Rs. 6.50/ per

t. Therefore, your return
_payable to you shall be as follows:

ddendum forms an integral
builder buyer agreement

012011
' :1_ “&7' 'ﬂn uf the building:

: letiun of the

gﬁ per sq.ft.

i be paid an assured
01.01.2011 on a

1 --'_:L- ' before the 15% of

:ndar month.

0 'f-'- ion of the developer

be to lease the premises of

N your flat is part @Rs. 65/-
v sQ.fte In the eventuality the

" A being higher or

- 5/- per sq.ft. the
@m \be applicable.
If the rental is less than Rs. 65 /-

per sq.ft. than you shall be
refunded @ Rs. 120/- per sq.ft, for
every Rs. 1/- by which achieved
rental is less than Rs. 65/- per
sq.ft.

2. If the achieved rental is higher
than Rs. 65/- per sq.ft. than 50%
of the increased rental shall
accrue to you free of any

additional sale consideration.
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B. Facts of the complaint

3.
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However, you will be requested to
.| pay additional sale consideration
@Rs.120/- per sq.ft. for every
rupee of additional rental
achieved in the case of balance
50% of increased rentals.

14. | Date of offer of possession | Not offered
to the complainant
15. | Occupation certificate Not obtained

16. | Delay in handing over till | 8 years 3 month 4 days
date of decisionie, .7} "
05.04,2022 w'.";-}-'::'i‘é*‘ !

The complainant in D cer r-_'_ e an application for
1000 sq. ft. in the

ka Trade Centre”

allotment of a co -u?‘ e;ép:bh
upcoming prujectf@ e respondentniamely,
being developed at-NH-8

sum of Rs. 2,00, % ‘

builder buyer ag fqna :

whereby the complainant) ', s al .'

ith-cammitted re plan and paid a

e appliddtion/ On 01.01.2011
tween the parties
}unitho.235 located on 20d
floor of tower A in "Vanka%de@entre" for a total consideration

of Rs.50,00,000 /%--%eAﬁREdMas paid by the
complainant as rgmif&q‘ré ﬁ in ﬁhe builder buyer
agreement. Since id the respondent

assured committed return to the complainant in the builder buyer

agreement to the following effect:

“The Developer will complete the construction of the said
complex within three (3) years from the date of execution of this
agreement. Further, the Allottee has paid full sale consideration
on signing of this agreement, the Developer further undertakes
to make payment as per Annex-A per sq.ft of super area per
month by way of committed return for the period of construction,
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which the Allottee duly accepts. In the event of a time overrun in
completion of the said complex the Developer shall continue to
pay to the Allottee the within mentioned assured return until the
unit is offered by the Developer for possession.”

The allotment of the complainant however was relocated by the
respondent vide letter dated 27.07.2011 to INXT City Centre. The
complainant was allotted unit no.501, tower F, Vatika INXT City
Centre, Gurugram. The commercial terms and conditions agreed to

in the builder buyer agreem&ntﬁdﬁtkdﬂl 01.2011 were kept intact

The respondent has defa} | payment.of the committed returns
as assured unde r/addendus
01.11.2011. Ther

e

h, agreement dated
ntof the amounts till
nt has defaulted

lﬂdate No reasons

complainant against the tnit. THe complainant made several visits

to the office of the r@pnl’i vﬁ @gh%e}bom the completion of

the project and a"fko*’f t%f"tl'fé committed returns. The
complainant dldi\ not| r }rq}t{e ) ;sagsféduw response. It is
therefore apparent that the respondent is in breach of their
obligations and responsibilities of the terms and conditions of the
agreement. The respondent taking advantage of the complainant
being a widow and not staying in National Capital Region (NCR)
have been requiring the complainant to sign addendums to
postpone the payment of the committed returns. The last of such
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addendum was made on 04.10.2021, which the complainant did
not sign.

The respondent has failed to handover the actual possession of the
unit to the complainant and execute a conveyance deed in favour
of the complainant to assign th2 complainant a marketable right,
title and interest in the unit. The complainant in the absence of any
satisfactory response from the r[g%undent are left with no other
alternative is filing the ginplalnt inter-alia, seeking
payment of committed retur “‘

month w.e.f. October, 201
building and hand 1
complainant andm ¢

in favour of the ct%paina b

deed.

Relief sought by the complainar
)

The complainant has soug}
rns of Rs.71.50/-

i. Direct the resHAR mittes
per sq. ft. p ng from- ber, 2018 until
possession aﬁ%}:@d\ ﬂ@@ﬁ%ﬁﬁaie deed of the

unit in favour of the complainant.

ii. Direct the respondent to execute the sale deed/conveyance
deed of the unit no.501, tower F, Vatika INXT City Centre,
Gurugram in favour of the complainant and simultaneously
handover possession of ‘the Unit to the complainant:
alternatively.
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On the date of hearing, the authority explained to the respondents/
promoters about the contraventions as alleged to have been
committed in relation to section 11(4) (a) of the act to plead guilty
or not to plead guilty.

Reply by the respondents

The respondents have contested the complaint on the following

grﬂ‘undS. o, .I'L
- 1: “‘.ﬁf' 23

a. Itis submitted that the p #31 tcor plaint is not maintainable or

tenable in the eyes of Iz ‘-‘"-.f--.'..r'-"':.-'-;__.__ has misdirected
himself in filing th At nec
authority as -,:,""J eing clai
be said to fall the realm of ju dicti &ptthts Id. authority.
It is humbly s i&d at upon eienaéﬂt of the Banning
of Unregulated s ﬁn Q,ﬂfe ‘assured return’
and any cummlt%eﬁreﬁr s” or y@pmltschemes have been

banned. The respoWen registration from
SEBI Board cannaot ue n assured return
A n I}S Act read with

scheme. The im
the Cnmpames_ﬂq |ZO}F am\es (Acceptance of
Deposits) Rules, 2014, s dI in making the assured

return/committed return and similar schemes as unregulated

schemes as being within the definition of “Deposit”. As per
Section 3 of the BUDS Act all unregulated deposit schemes have
been strictly banned and deposit takers such as builders, cannot,
directly or indirectly promote, operate, issue any advertisement

soliciting participation or enrolment in or accept deposit. Thus,

L
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section 3 of the BUDS Act, makes the assured return schemes, of
the builders and promoters, illegal and punishable under law.
Further as per the SEBI Act, 1992, collective investment schemes
as defined under Section 11 AA an only be run and operated by
a registered person. Hence, the assured return scheme of they
have become illegal by the operation of law and the respondents

cannot be made to run a scheme which has become infructuous

by law. Also, it is important toireply, upon clause 35 of the BBA
\i) "-r‘w

dated 01.01.2011 which s .,. ;_ caters to situation where

b. The complai

clean hands.

leading the evidence and eress-examination, thus only the civil

court has juﬂsﬁﬁwtﬁaﬁreqmred detailed
evidence for proper and fair adjudication
c. It is pertinent idu[gumd%hé L:ﬂrmplamt is not

maintainable before the hon’ble authority as it is apparent from
the prayer sought in the complaint. Further, it is crystal clear
from reading the complaint that the complainant is not
‘allottees’, but purely are ‘investors’, who are only seeking
assured return from the respondents, by way of present petition,

which is not maintainable under the provisions of the Act, 2016.
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d. Thatinview of the judgment and order dated 16.10.2017 passed
by the Maharashtra RERA Authority in the complaint titled
Mahesh Pariani vs. Monar:h Solitaire order, complaint no:
CC00600000000078 of 2017, wherein it has been observed that
in case where the complainants have invested money in the
project with sole intention of gaining profits out of the project,

then the complainants are in the position of co-promoter and

cannot be treated as ‘allotteg’s Thexauthority therein opined as
NSl F%g_«i?
under: SRt
8 :

mptaipants-have the status of ‘Co-
1€ @ct,it\is evident that the dispute
between the Gomplainants a .‘v""‘; Respondent is of a civil

' = Re=e %
nature between the promo ter and ca-promoter, and does
not pertain to any contravention of -the Real state

Developnien t) A?::c:\ Zf%‘ The complaint

@nﬁplainanm herein

co-promoter. \ TE REG

e. Ina matter oanj t
Pvt. Ltd. (comp A n’'ble Haryana real

Estate Regu]afb'ﬁ‘; la?@ﬂji " (ﬁ ryalfﬁl f‘thé same view as

observed by Maharasthtra Rﬂl Mahesh Pariani stated that,

mark Apartment

"The Complainants have made a complaint dated 15.5.2018 with
regard to the refund of the assured return of Rs.55,000/- per month.
As per Clause 4 of the Memorandum of Understanding dated
14.8.2010, the Complainants are insisting that the RERA Authority
may get the assured return of Rs.55,000/- per month released to
him. A perusal of the Real Estate (Regulation & Development) Act,
2016 reveals that as per the Memorandum of Understanding, the
assured return is not a formal clause with regard to giving or
taking of possession of unit for which the buyer has paid an amount
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of Rs.55 Lakhs to the builder which is not within the purview of
RERA Act. Rather, it is a civil matter. Since RERA Act deals with the
builder buyer relationship to the extent of timely delivery of
possession to the buyer or deals with withdrawal from the project,
as per the provisions of Section 18 (1) of the Act. As such, the buyer
is directed to pursue the matter with regard to getting assured
return as per the Memorandum of Understanding by filing a case
before an appropriate forum/Adjudicating Officer.”

Thus, the RERA Act, 2016 cannot deal with issues of assured

return and hence the present complaint deserves to be

dismissed at the very outset. 1':}‘:“ o

r.h,

o
I hn T

entertaining a
Hon’ble Authori

i
“that as already de
made out by the'Cc
a view of muely eg :
beyond the view ta, ueh types af assured return
schemes, the authori " yrisdiction, as such the
Complainants are at'liberty te approachthe appropriate forum to
seek mmedy ; -

g. That further i

al vs. M/s MVL
Ltd. (complaint_no. 58 _i ble Real Estate
Regulatory Auéhﬁﬁ LrLéJ\ meisame view of not
entertaining any matter related to “collective investment
scheme” without the approval of SEBI. That the hon’ble authority
in the said order stated.

"Keeping in view the facts and circumstances of the cause, even
the basic issue whether it is a real estate project or collective
investment scheme has been challenged in the SAT in appeal
and the SEBI has already held that this being a collective
investment scheme is without their approval. As the matter is
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already with the SEBI/SAT, accordingly there is no case left for
the present before this authority and to continue further
proceedings in the matter. Let the issue be decided by the
SEBI/SAT. Once the SAT set aside the order of the SEBI then

only allottee may come to us for proceedings under the RERA
Act.”

h. That the complainant had come before this hon’ble authority

with unclean hands. The actual reason for filing of the present

complaint stems from the changed financial valuation of the real
s~

people to think beyqpqﬁé 1S
financially at the _ Gihets. The carnp

the present | / and - vexatious comp l‘hjnt against the

already fll illed its‘olﬁj%atiun as defined
_ ‘ firs ) ]
01.2011. Itis e&elﬁ to mention here

i —L g -. ;_- L/ e C
cross-examination is I:'Ea'ﬂﬁbﬁrfhﬂ'; only the civil court has
S piig
jurisdiction to @aﬁvi@ﬁe&q%gﬂﬁtaﬂed evidence for
- ' ASd B

proper and fairgdjq&gaﬁup. R i . 2t miyich
‘i ~3 ;I:h'ér ‘1 .l |§ ¢ -'_Tl\ A

i. Itis submitted that the complainant entered into an agreement
i.e, BBA dated 01.01.2011 with respondent owing to the name,
goodwill and reputation of the respondent. That according to the
terms of the BBA dated 01.01.2011 with respondent owing to the
name, goodwill and reputation of the respondent. That
according to the terms of the BBA dated 01.01.201 1, the

construction of unit was completed and the same was duly
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informed to the complainant vide letter dated 27.03.2018. That
due to external circumstance which were not in control of the
respondent, minor timeline alterations occurred in completion
of the project. That even though the respondents suffered from
setback due to external circumstances, yet the respondents
managed to complete the construction. It is extremely pertinent
to submit that possession of the units in the commercial complex

=

were never intended to h anded over to the complainant. The

nly ¢ 'templates “completion of

construction’ and no 'posséssion’ cl4 se is mentioned in the BBA.

nantneye intended X e the possession of

the unit and the,pﬁ;{a:twa d fnn& | possession only.

The present cu;rqyl&mt of the. a‘l"n lamanﬁlallbeen filed on the

basis of incorre *‘ gf d object and reasons of
,q

enactment of ‘l 16. .j._.- legislature in its great
wisdom, understahd R_& I A ‘ role played by the real
estate sector in fulﬁllmg :._..: and demands for housing and

infrastructure A @Rﬁ e of a regulatory
body to provide E\u essionalism and standardization to the said
sector and to \a'gjﬂ:eﬁrgﬂ“ “cor éeAi }dﬁ both buyers and
promoters in the real estate sector, drafted and notified the Act,
2016 aiming to gain a healthy and orderly growth of the
industry. The Act has been enacted to balance the interests of
consumer and promoter by imposing certain responsibilities on
both. Thus, while section 11 to section 18 of the Act, 2016

describes and prescribes the function and duties of the
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developer, section 19 provides the rights and duties of allottees.
Hence, the Act 2016 was never intended to be biased legislation
preferring the allottees, rather the intent was to ensure that both
the allottee and the developer be kept at par and either of the
party should not be made to suffer due to act and omission of
part of the other.

The complainant is attemptmg to seek an advantage of the
She:

‘-'.=‘s2.-_:_.,r. ?f; ain purpose of the present

frivolous issues /with \ htﬂ pressurize the
. i Yﬂhuut any basis
E favour of the
n,t ‘and hence, the

complaint deséz;?gs\t_ bd _ssd@*’ lt is brought to the
knowledge of thihiA m_lﬁaf the complainant is

guilty of placing unmﬁmeﬁmpnng to hide the true
colour of the i iﬂR U@'lat before signing
the BBA the cump ainan wel aware of the terms and
conditions as Ix&pp.gggiup‘? #’I}(m the BBA and only

after thorough reading, the said agreement got signed and

respondent. T
and no cause

complainant

executed. That further the hurdles faced by the respondent in
execution of the development activities were informed to the

complainant and nothing was hidden by the respondent.

The various contentions raised by the complainant is fictitious,

baseless, vague, wrong and created to misrepresent and mislead
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this hon'ble authority, for the reasons stated above. It is further
submitted that none of the relief as prayed for by the
complainant is sustainable, in the eyes of law. Hence, the
complaint is liable to be dismissed with imposition of exemplary
cost for wasting the precious time and efforts of this hon’ble
authority. The present complaint is an utter abuse of the process

of law, and hence deserves to be dismissed.

Jurisdiction of

ﬁl?thurity
The respondents ‘have r: sf :

jurisdiction of authorig -:f-

authority observes m\ag s territorial 1 as subject matter

jurisdiction to ad]udi&w
given below.

E.1 Territorial HAR E RA

As per nuﬂﬁcaﬁ@l&%% ,é‘ﬂ;gdj{'ttl 2.2017 issued

by Town and Country Planning Department, Haryana the

plaint for the reasons

jurisdiction of Real Estate Regulatory Authority, Gurugram shall be
entire Gurugram District for all purpose with offices situated in
Gurugram. In the present case, the project in question is situated

within the planning area of Gurugram District, therefore this
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authority has completed territorial jurisdiction to deal with the
present complaint.

E. Il Subject-matter jurisdiction

Section 11(4)(a) of the Act, 2016 provides that the promoter shall
be responsible to the allottee as per agreement for sale. Section
11(4)(a) is reproduced as hereunder:

Section 11(4)(a) -

hliga ._f-___ '- sponsibilities and functions
under the provisions of th ‘v Act ort the rules and regulations made

thereunder or to the allot; he agreement for sale, or to
the association of allotte be, till the conveyance
of all the apartmenits, plotsor buildings, as the case may be, to the
allottees, or ommon reas to the assaciation of allottees or

the competent ¢ mut Mﬁﬁﬂﬁmyﬂbg‘

The prwcs:m;ﬁf s.sured returns.is.part of Hre builder buyer's
agreement, % clause 1! Eﬂh da @;i Accordingly,
the pmmntir'i"s responsible

and ﬁmmarﬁ‘l{k g pay

in Builder Buyer'sihgree

csnskes;mnsabmues
s as provided

Section 34-Functions of th %)?‘ﬁ

34(f) of the Act prawda?'tmﬁgmpﬁnce of the obligations cast

upon the pro al e agents under
this Act and W AHE Wﬁ:ﬁr
So, in view of the pmmsmnr., of the Af:t pli%ﬂj‘.liﬁ.qunted above, the
authority has cumplete }urisdlctmn to decide the complaint
regarding non-compliance of obligations by the promoter leaving
aside compensation which is to be decided by the adjudicating

officer if pursued by the complainant at a later stage.
Findings on the relief sought by the complainants:

F.l1 Assured return
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While filing the petition besides delayed possession charges of the
allotted unit as per builder buye[‘r agreement dated 01.01.2011, the
complainants have also sought assured returns on monthly basis
as per addendum to the agreement at the rate of Rs. 71.50/- per
sq.ft. of super area per month til; completion of building. It was also
agreed as per clause 32.2 that after completion of construction the
developer would pay to the buyer Rs. 65/- per sq.ft. super area of
the said unit per month as W}Ejﬁ?amnt&ed rent for the first

Y

AT S
36 months after the date }.e;_%{---;* of the project or till the date
Rt

the said unit is put on lease, v I ' earlier. It is pleaded by
the complainants th;(xﬁ espi have not complied with the
terms and conditionsof | d : t- fur some time the
amount of assur | | ‘ , the respondents

refused to pay 32 of the Banning of
. in after referred to
as the Act of 2019). Buttk avAct doesnot e a bar for payment

of assured returns etu operation and the
payments made imﬁiﬁﬁe aﬁer section 2(4)(iii)
of the above-mentioned / . ea of respondents is
otherwise and wh@@Hw @é@bﬁ Ftc;ﬂi paid the amount

of assured return upto the year 2018 but did not pay assured

Unregulated Dep

return amount after coming into force of the Act of 2019 as the

same was declared illegal.

The Act of 2016 defines "agreement for sale” means an agreement
entered into between the promoter and the allottee [Section 2(c)].

An agreement for sale is defined as an arrangement entered
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between the promoter and allottee with freewill and consent of
both the parties. An agreement defines the rights and liabilities of
both the parties i.e,, promoter and the allottee and marks the start
of new contractual relationship between them. This contractual
relationship gives rise to future agreements and transactions

between them. The different kinds of payment plans were in vogue

and legal within the meaning of the agreement for sale. One of the

_ e” after coming into force of
6 J J_ I"thg_ prescribed form as per
rules buttl'us Actef;ﬁ,&?d 1 .' "jiﬁE agreement” entered
between premetep"aﬁé lotte 0 ce?nﬁ\ghlte force of the Act

as held by the [Ja‘r‘i" e Bo ‘_],r "
Realtors Suburban’ vaEz Limite

& Ors,, (Writ Pet%ﬂﬁﬁ\e

"L -

Ceu‘i;tr in case Neelkamal
n&ﬁﬂﬁrqv}’s Union of India
JA@!d’ed on 06.12.2017.

',
e b e@;ometer relationship

ent for assured returns
between the promater fan tee arises out of the same
relationship. Ther%foi‘e*it én%ﬁﬁ& thereal estate regulatory
authority has cefnpjet_e I’ju;fefiii:(ie:}_, te_r‘t:_lea] ‘with assured return

cases as the contractual relationship arise out of agreement for sale

Since the egreeme‘m‘_

therefore, it can be said ths

only and between the same parties as per the provisions of section
11(4)(a) of the Act of 2016 which provides that the promoter
would be responsible for all the obligations under the Act as per
the agreement for sale till the execution of conveyance deed of the
unit in favour of the allottees. Now, three issues arise for

consideration as to:
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i.  Whether authority is within the jurisdiction to vary its earlier
stand regarding assured returns due to changed facts and
circumstances.

ii. Whether the authority is competent to allow assured returns
to the allottees in pre-RERA cases, after the Act of 2016 came
into operation,

iii. Whether the Act of 2019 bars payment of assured returns to
the allottees in prE*RERﬁ

i ,
J'-’ ,ﬂ\. J' ¥

mning 141 of 2018), and Sh.
Bharam sm;;n&nﬁ% netain L ts LLP” (complaint
Eand 27.11.2018

1 M‘?s no jurisdiction
|

e ip those cases, the

aid by the builder to

|

o

R | jlved to |

an allottee but at th ﬂh '!
R

before the authority nor on behalf of the allottees
that on the basis ‘gcil R ullder is obligated
to pay that amount. nwever ere ls nn 'bar gﬂ take a different
view from the ear.lfﬁr 1@, ff e &-iaw\have been brought
before an adjudicating authority or the court. There is a doctrine of

facts were brought

“prospective overruling” and which provides that the law
declared by the court applies to the cases arising in future only and
its applicability to the cases which have attained finality is saved
because the repeal would otherwise work hardship to those who

had trusted to its existence. A reference in this regard can be made
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to the case of Sarwan Kumar & Anr Vs, Madan Lal Aggarwal
Appeal (civil) 1058 of 2003 decided on 06.02.2003 and wherein

the hon'ble apex court observed as mentioned above. So, now the

plea raised with regard to maivtainability of the complaint in the
face of earlier orders of the authority in not tenable. The authority
can take a different view from the earlier one on the basis of new
facts and law and the pmnuuncements made by the apex court of
the land. It is now well sett

payment of assured returnﬁl "-": 'd parcel of builder buyer's
agreement (maybe there isa Se ek at document or by way of
addendum , memof of ‘un, . iing or terms and
| a th\'thea?ullder is liable to

't tilgp%plea that it is not
agreement for salé&ﬁf‘ }{es

3 r}eﬁ‘rﬁ Moreover, an

_-bl;yﬂrtlatmnshlp So, itcan
be said that the ag[‘a!_mm Lﬁ_ _ﬁ.ém’{ad returns between the
promoter and allotee MLWme relationship and is
marked by the or T ﬁgfure it can be said
that the authnr[E JXRF Rﬁoﬁrr with respect to
assured return c{_ses, %s}tha: éﬁv\wa‘! Fﬂgﬂgn#hlp arises out of
the agreement for sale only and between the same contracting

parties to agreement for sale. In the case in hand, the issue of
assured returns is on the basis of contractual obligations arising
between the parties. Then in case of Pioneer Urban Land and
Infrastructure Limited & Anr. v/s Union of India & Ors. (Writ
Petition (Civil) No. 43 of 2019) decided on 09.08.2019, it was
observed by the Hon'ble Apex Court of the land that “..allottees
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who had entered into “assured return/committed returns’

agreements with these developers, whereby, upon payment of a
substantial portion of the total scle consideration upfront at the time
of execution of agreement, the developer undertook to pay a certain
amount to allottees on a monthly basis from the date of execution of
agreement till the date of handing over of possession to the allottees”.
It was further held that ‘amounts raised by developers under

assured return schemes hadl:,p mﬁm&rcial effect of a borrowing'

.-."‘ elo -I'- r's annual returns in which
Y SNP l.fr

“financial credltu .e

Code” including 1$s~h'?tment b 'ﬂf accounts of the promoter

and for the pqr!p'nses of ‘incom {@efn in the latest
_ i

his| as n cas ‘Tﬁypee Kensington

1 and Ors. vs. NBCC
(India) Ltd. and Ors. ANU/ SC/0206 /2021,

the same view H A RkER 'ZWIE case of Pioneer
Urban Land Infi ard to the allottees
of assured returr_é?c}- #ﬂﬁ%&_@o{,ﬁs\ﬁlsﬁ]{n the meaning of

section 5(7) of the Code. Then after coming into force the Act of
2016 w.e.f 01.05.2017, the builder is obligated to register the

project with the authority being an ongoing project as per proviso
to section 3(1) of the Act of 2017 read with rule 2(o) of the Rules,
2017. The Act of 2016 has no provision for re-writing of
contractual obligations between the parties as held by the Hon’ble
Bombay High Court in case Neelkamal Realtors Suburban Private
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Limited and Anr. v/s Union of India & Ors,, (supra) as quoted
earlier. So, the respondents/builders can't take a plea that there
was no contractual obligation to pay the amount of assured returns
to the allottee after the Act of 2016 came into force or that a new
agreement is being executed with regard to that fact. When there
is an obligation of the promoter against an allottee to pay the

amount of assured returns, then he can't wriggle out from that

for ent of ,assu:ed rém{ns to an allottee. But
again, the plea ta!m),q #. this regard iérﬁmui _n’fnjerit Section 2(4)
of the above m ned Act def g;cjt_’ " deposit' as an

amount of money gk or lean or in any

with se to return whether

other form, by any d. tota
after a specified penad ur " er in cash or in kind or in

the form of a sp any benefit in the
form of interest, onus profit or m an ,_J{ other form, but does not
include 1 |'€' '“"”"‘*

L. an amount received in the course of; or for the purpose of,
business and bearing a genuine connection to such business
including—

li. advance received in connection with consideration of an
immovable property under an agreement or arrangement
subject to the condition that such advance is adjusted
against such immovable property as specified in terms of the
agreement or arrangement.
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16. A perusal of the above-mentioned definition of the term ‘deposit’

18

shows that it has been given the same meaning as assigned to it
under the Companies Act, 2013 and the same provides under
section 2(31) includes any receipt by way of deposit or loan or in
any other form by a company but does not include such categories
of amount as may be prescribed in consultation with the Reserve
Bank of India. Similarly rule 2 1ﬂl;hf: Companies (Acceptance of

£yrdiertioy

Nes ,.';é’i'ﬁeaning of deposit which

.,p | |
So, keeping in view th?%mﬁa rovisions of the Act of

T
2019 and the Cnr?aaies ct ﬁI:HS n as to whether an
theConpagis oy e on
allottee is entitled to i &e where he has
deposited subst@iaﬂ@'t IF%:?&%Sﬁﬁun against the
allotment of a unit W‘]Fh the builder at the time of booking or

immediately thereafter and as agreed upon between them.

18. The Government of India enacted the Banning of Unregulated

Deposit Schemes Act, 2019 to provide for a comprehensive
mechanism to ban the unregulated deposit schemes, other than
deposits taken in the ordinary course of business and to protect the
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interest of depositors and for matters connected therewith or

incidental thereto as defined in section 2 (4) of the BUDS Act 2019
mentioned above,

It is evident from the perusal of section 2(4)(1)(ii) of the above-
mentioned Act that the advauces received in connection with
consideration of an immovable property under an agreement or

arrangement subject to the cundltmn that such advances are

adjusted against such imm:t e prog
et ﬁ?‘lnt fall within the term of

deposit, which have bean‘l‘i‘anﬁgd by the Act of 2019,
Moreover, the develdéﬂ’?l 1 issory estoppel. As

F .'.-l...u.."; ! '-r'
per this doctrine, ﬁ@v w is.ytﬁtff"‘ 1 perﬁ;{ has made a promise

the agreement or arrangenie

and the prﬂmlséeﬁ. s acted _ pru
position, then the person/prot

and altered his

I
‘to honour their

. Cases-we _Mb}' the creditors at
kﬁ'l.%lﬂfaneer Urban Land and

Infrastructure vh? %ﬁ' EE I:Fe central government to
enact the Banmng_o regu at emrgam §cheme Act, 2019 on
31.07.2019 in pl.’l{s‘tmnb td\) e !ﬂa_nmﬂ'g/ n\f Unregulated Deposit
Scheme Ordinance, 2018. However, the moot question to be

her promise.
commitments, a nu

different forums such as

decided is as to whether the schemes floated earlier by the builders
and promising as assured returns on the basis of allotment of units
are covered by the abovementioned Act or not. A similar issue for
consideration arose before Hon'ble RERA Panchkula in case
Baldev Gautam VS Rise Projects Private Limited (RERA-PKL-
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2068-2019) where in it was heid on 11.03.2020 that a builder is
liable to pay monthly assured returns to the complainants till
possession of respective apartments stands handed over and there

is no illegality in this regard.

The definition of term ‘deposit’ as given in the BUDS Act 2019, has
the same meaning as assigned to it under the Companies Act 2013,

as per section 2(4)(iv)(i) ie e Jlanatiun to sub-clause [iv} In

pursuant to powers confe
‘:."‘ 2 of section 469 of the

11_.‘- ‘,-
: L

and 76 read with sub-se

provided such advance | gainst such property in

accordance with igt gement shall not
be a deposit. Thnugh ere is Pru so to this provlsmn as well as to
the amounts received 1 rUJ! ‘ér‘ahd\ t{ and the amount
becoming refundable with or without interest due to the reasons

that the company accepting the money does not have necessary
permission or approval whenever required to deal in the goods or
properties or services for which the money is taken, then the
amount received shall be deemed to be a deposit under these rules

however, the same are not applicable in the case in hand. Though
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it is contended that there is no necessary permission or approval
to take the sale consideration as advance and would be considered
as deposit as per sub-clause 2(xv) (b) but the plea advanced in this
regard is devoid of merit. First of all, there is exclusion clause to
section 2 (xiv)(b) which provides that unless specifically excluded
under this clause. Earlier, the deposits received by the companies
or the builders as advance were considered as deposits but w.e.f.
29.06.2016, it was provided %&gmney received as such would

reference in this regard nto clause 2 of the First
schedule of Regulated: dﬂ'ﬁéw‘ed under section 2
(xv) of the Act of In

(a) deposits qg%p?@ aF g8 arrangement
registered.with a ;{Jﬂ}diﬂ constituted or
establishe ,ﬁ! N

: notified by the Central
Government under

The money was t& iARdEsme advance against
allotment of imlp“ﬁx?hb m pbss%ssmn was to be

offered within a certain period uwwer m view of taking sale
consideration by way of advance, the builder promised certain
amount by way of assured returns for a certain period. So, on his
failure to fulfil that commitment, the allottee has a right to
approach the authority for redressal of his grievances by way of
filing a complaint.
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It is not disputed that the respondents are a real estate developer,
and it had not obtained registration under the Act of 2016 for the

project in question. However, the project in which the advance has
been received by the developer from the allottees is an ongoing
project as per section 3(1) of the Act of 2016 and, the same would
fall within the jurisdiction of the authority for giving the desired

relief to the complainants besides initiating penal proceedings. So,

to the builder is a regulated
¥ from the former against the
-, :' the allottee later on.

on record and

e respondent, the

authority is satlszeﬁ | at the eSpoTi : ;‘itraventiun of the
provisions of th A virtue ‘to the agreement
dated 01.01. 2011‘%* pay assured returns.

The assured return in ﬂtjs & ase is | the date of making

100% of the total sale cwmpieﬁnn of the building.
By way of assur sured the allottee
that he would H\‘A‘REK} amount till offer of
possession. ﬂccu% R @ r |Q€ Ehﬁ %‘J.\l}@t{tees is protected
even after the due date of possession is over as the assured returns
are payable from the first 36 months after the date of completion
of the project or till the date of unit is put on lease whichever is
earlier. The authority directs the respondent/promoter to pay

assured return at the rate of 71.50/- per sq.ft. till completion of the

building from the date of assured return has not been paid i.e,

Page 26 of 28




HARERA

2 GURUGRAM Complaint no. 5077 of 2021

October 2018 as per the terms and conditions of buyer’'s agreement
dated 01.01.2011.

G. Directions of the authority

32. Hence, the authority hereby passes this order and issue the

following directions under section 37 of the Act:

ii.

iii.

iv.

The respondent is directed to pay the arrears of amount of

of the bu1ldin¢&f&spoﬁﬂh¥?ﬁiﬂld& W&mld be liable to pay
monthly assured %turns @65/ per;sq. ft. of the super area up

.Y
to 36 months pﬁh’@ ur#eag%: v}lmchever is earlier.

days from the date der after ustment of outstanding
dues, if any, frg ailing which that
amount wuilf | ﬁfébeFKﬂg 30;: p.a. till the
dateufactualtfea}ifzaﬁpﬁl }r’ _~| AN/

The respondent shall execute the canveyance deed within the
3 months from the final offer of possession alongwith OC upon
payment of requisite stamp duty as per norms of the state

government.

The respondent shall not charge anything from the

complainant which is not tha part of the agreement of sale.
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33. Complaint stands disposed of.

34. File be consigned to registry.

V- CE2ma~—"

(Vijay kumar Goyal) (Dr. K.K. Khandelwal)
Member Chairman
Haryana Real Estate Regulatory Authority, Gurugram

Dated: 05.04.2022
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