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BEFORE THE HARYANA REAL ESTATE REGULATORY
AUTHORITY, GURUGRAM

Complaint no. : 3582 of 2021
Date of filing complaint: 14.09.2021
First date of hearing : 29.09.2021
Date of decision : 05.04.2022

1. Renu Wadhwa
2. Anil Wadhwa
Both RR/o:- H. No: J-993;" Palam Vihar,

Gurugram-122017, Haryana, u{fﬂ Complainants
t A

1. M/s Vatika Limited”_1" ”5“'* 4,

R/o: Vatika Trian “;D’ uu gz h wl

Block A, MG Road (, gram=1 *' ~ Respondent

CORAM: prd b '-

Dr. KK. Khandelwal 1 ) j . | Chairman

Shri Vijay Kuman\&o}gl‘/‘! | .[ i 5 / f - | Member

APPEARANCE: "" ' . L7 &

Mr. Daggar Malhotra . " ;, % qu_ﬁtefor the complainants

Ms. Dhruv Dutt Sharma — Adu:aeate for the respondent

ﬁh‘iﬁ? r'.a#'w

The present complaint _been filed by the
cnmpIainants}allﬂggees__)dﬁder_; s.e_ctién_ 31 of the Real Estate
(Regulation and Development) Act, 2016 (in short, the Act) read
with rule 28 of the Haryana Real Estate (Regulation and
Development) Rules, 2017 (in short, the Rules) for violation of
section 11(4)(a) of the Act wherein it is inter alia prescribed that

the promoter shall be responsible for all obligations,
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responsibilities and functions tc the allottees as per the agreement

for sale executed inter-se them.

Project and unit related details

The particulars of the project, the details of sale consideration, the

amount paid by the complainants, date of proposed handing over

the possession, delay period, if any, have been detailed in the

following tabular form:

S. No.| Heads
| Name and location of"
project
2. | Nature of the projeet’
3. | Areaof the 9!2?’?1 - :
4. |DTCP L:cexéﬁ* 122 of ,_. aated 14.06.2008
b Nl i =
valid upto | 111 |1 [13.06:2016
5. | RERA registerge -‘q . I E;f ered
registered ‘,(x 1 1 ] L
6. | Date of executiopofibtiilder | | 25062011 (page 21 of BBA)
buyer’s agreement, " ' o )
7. | Unit no. Se220A, 21 floor (page 24 of
. A » COMPIE nt
Unit measufing & o -' TA
New unit ng. : a. tower F-4-426,
‘PLJ C;FM ’Ynﬂ sq.ft. (page 48
0 complainﬂ
10. | Total consideration Rs. 24,37,500/-
As per clause 1 of BBA
(page 24 of complaint being sale
consideration)
11. | Total amount paid by the Rs. 24,37,500/-
complainants As per clause 2 of BBA
(Page 24 of complaint being sale
consideration)
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12. | Due date of delivery of 25.06.2014 as per clause 2 of the
possession builder buyer’s agreement (page
24 of complaint)
13. | Provision regarding assured
retarn (addendum tothe Tlil:h unit has be:n al]utt}tl:;:d to you
agreement dated 25.06.2011) | V' an assured monthly return

i

of Rs. 65/- per sq.ft. However,
during the course of
construction till such time the
building in which your unit is
situated is ready for possession
o will be paid an additional
rn of Rs. 6.50/- per sq.ft.

forms an
of builder buyer
ated 25.06.2011

aejinn of the building:
71.50/- per sq.ft.

fi the 15% of each

n of the developer
ease the premises of
which your flat is part @Rs 65/-
per sq.ft. In the eventuality the
achieved return being higher or
lower than Rs 65/- per sq.ft. the
following would be applicable.

1.  Ifthe rental is less then Rs
65/- per sq.ft. Rs 120/- per sq.ft.
for every Rs 1/- by which
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achieved rental is less then Rs
65/- per sq.ft.

- 3 If the achieved rental is
higher then Rs. 65/- per sq.ft.
then 50% of the increased rental
shall accrue to you free of any
additional sale consideration.
However, you will be requested
to pay additional sale
consideration @Rs. 120/- per

| sq.ft. for every rupee of
9 ":1 dditional rental achieved in the
? se of balance 50% of increased

@?‘ ntais (page 40 of complaint).

14. | Date of offer ufpus
the cumplaman

LN Dccupanun ce

16.

Facts of the co jglt
On, 20.06.2011, Et@éqm la an

allotment of the sd“ld@

project “Vatika Trade Centré”, Total:sum”of Rs. 25,00,266/- was
paid by the com d 20.06.2011 and
the same duly en HARER nmplamants and
respondent exe 2011 alongwith
annexure A (addendum tn agr&emen N{: specific clause

dealing with possession date was mentioned 25.06.2014 vide

| e\
- |
<9 )

de a Q‘é&plicatinn for the

20A in respondent’s

clause 2 mentions as follows: “The Developer will complete the
construction of the said complex within 3 years from the date of
execution of BBA". As per clause 2, the developer undertook to
make assured return payment as per annex A (Rs. 71.50/- per sq.ft.

till offer of possession) per month by way of committed return for

Page 4 of 33



m HARERA
- GURUGRAM 4 Complaint no. 3582 of 2021

the period of construction. Vide the same clause, developer
undertook to continue to pay to the allottee the within mentioned
assured return until the unit was offered by the developer for

possession as the committed returns component.

The respondent provided a letter dated 28.12.2011 to the
complainants relating to the relocation of the project and change of
name of project from “Vatika Trade Centre” to “Vatika INXT City

Centre”. Addendum to BBA date d0¢ ;92;2012 was signed in view of

.-*- f
change of name and locatiu | ?I’D]Eﬂ The terms regarding

completion of construction al]ﬁr assured returns remained the
same. The unit nngdﬁ?gﬂﬂiﬁ@ﬁbﬂirﬂr Tower-F-4-426. The
respondent faﬂedﬁ:@’t 1:111‘4:71‘!E &'ﬁﬁﬁ-ucnun’ay%the due date. The
due date of cumg]e% of constru rrpf ‘said complex within

3 years from t}’ﬁ"ﬂate df &(e tion Eaf B.A"' On 27.03.2018,

complainants rec %QJ (
&

the construction of t

be paying assured returns @ sq.ft. That, in reality, there
is no completion of ¢ r!ﬁfl date and the respondent
unilaterally decid%dinzz Es Eoﬁ: e?éd’ Infact, till date only
60% construction has been done: Tﬁe respondent paid assured
return @Rs.65/- per sq.ft. till September 2018. Since October 2018,
the respondent has stopped paying any assured returns amount to
the complainants at all. The respondent with malafide intention
sent across to the complainants a completely lopsided addendum
asking the complainants to give away their rights to assured
returns, promised lease rentals and completion date of the project

and asking the complainants to be liable to maintenance 1 July
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onwards all of which is completely illegal and in violation of the

BBA. The respondent has been pressurizing the complainants into

signing such a one-sided addendum. This addendum has not been

signed by the complainants. There is a delay of more than 7 years

in completion of construction of the unit and no possession clause

is mentioned in the BBA. Even after 10 years, let alone possession

even construction has not been completed.

il

iii.

iv.

Direct the ri =-: o] ay asst
cumplainantsr;\ ause 2 of the BBA
Aie, @Rs. 71.50&{@

offer of pusses?i

Direct the resﬁu&ﬂnﬂiﬁﬂiﬁﬂdﬁg balance amount
of assured reﬂ{_m %}Mzgiw&fhher 2018 as the

respondent unilaterally reduced the rate of assured returns
from Rs. 71.50 sq.ft. to Rs. 65/- sq.ft. per month during this

period unilaterally treating the project construction complete.

from October 2018 till

Direct the respondent to produce proof of completion of

construction as alleged by respondent by way of completion
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certificate or such other document as this hon'ble authority

may deem fit in this situation.

v. Direct the respondent to not illegally charge maintenance from
the complainants till the time the unit is complete and

possession offered and leased out.

On the date of hearing, the authority explained to the respondents/
promoters about the cuntrav?ntmns as alleged to have been

committed in relation to seqth_ 4).{a) of the act to plead guilty

or not to plead guilty. ; ;;Wéi
Reply by the rF:ﬂmrmﬂﬁ',,!a,"r F j‘ {\ h 'i “

N

o\

E;.‘ﬂﬂ the following
\

e 2}

a. The complaint s before the Id. authority,

t /@l? a
besides being ngﬁghgjv ITEI 1 _' Bg._lﬁ is untenable in the

eyes of law. The }mﬁ]ﬂgl ,,.lpWected themselves in

i

The respondent ' test "i
B

grounds.

i

y

filing the above captio sefore this Id. authority as
n@ts besides being

the relief heim by ithe
illegal, miscon T t ﬁ‘h said to even fall

within the realfm af ju;&d éti}uﬁ eﬁqﬂé 1& aiﬁthnr:ty It would be

pertinent to make reference to some of the provisions of the

Act, 2016 and Rules 2017, made by the Government of Haryana
in exercise of powers conferred by sub-section 1 read with sub-
section 2 of section 84 of 2016 Act. Section 31 of 2016 Act
provides for filing of complaints with this Id. authority or the
adjudicating officer. Sub-section (1) thereof provides that any

aggrieved person may file a complaint with the authority or the
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adjudicating officer, as the case may be, for any violation or
contravention of the provisions of 2016 Act or the rules and
regulations made there under against any promoter, allottee or
real estate agent, as the case may be. Sub section (2) provides
that the form, manner and fees for filing complaint under sub-

section (1) shall be such as may be prescribed. Rule 28 of 2017

Har}'ana Rules provides for filing of complaint with this Id.

i 'hfadiudicatmg officer,
N e to ﬂmﬁﬁthunty" which is
: [’6 &he “adjudicating

cating nfﬁcer" has been

appointed under sub*sectic ‘of section 71, whereas the
“authority” ha i) to mean the real
estate regulat:EEAKER ub-section (1) of
winzs. S JRUGRAM
Apparently, under section 71, the adjudicating officer is
appointed by the authority in consultation with the appropriate
government for the purpose of adjudging compensation under
sections 12, 14, 18 and 19 of the 2016 Act and for holding an
enquiry in the prescribed manner. A reference may also be made

to section 72, which provides for factors to be taken into account
by the adjudicating officer while adjudging the quantum of
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compensation and interest, as the case may be, under section 71
of 2016 Act. The domain of the adjudicating officer cannot be
said to be restricted to adjudging only compensation in the
matters which are covered under sections 12, 14, 18 and 19 of
the 2016 Act. The inquiry, as regards the compliance with the
provisions of sections 12, 14, 18 and 19, is to be made by the
adjudicating officer. This submission find support from reading
of section 71(3) which mter»qﬁﬂ".rpmvldes that the adjudicating

officer, while holding inq it ry; shallhave power to summon and

enforce the attendance ofany personand if on such inquiry he is
satisfied that the pﬂ"';uh adfa with the provisions
of any of the seﬁ(ﬁ s'specified in's h}q\c%!h (1) he may direct

to pay such cuﬁxpeﬁsaﬁun or mterﬁs:;, as the case may be, as he
thinks fit in atﬁrﬂanc;é vhﬁthﬂthﬂ phov;isinns of any of those

sections. Suffic i t mention tﬁe@eﬂiuns specified in
sub-section (1) o ,14, 18 and 19.

Apparently, in e the complainants are
seeking reliefs which, fi th
Act and 2017 Rule cielly those mentit
would be llabl’e fqr aﬂjufltca{nn &v;t a\"il by the adludlcatmg
officer and not this Id. authority. Thus, on this ground alone the

complaint is liable to be rejected.

b. That further, without prejudice to the aforementioned, even if it
was to be assumed though not admitting that the filing of the

complaint is not without jurisdiction, even then the claim as
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raised cannot be said to be maintainable and is liable to be

rejected for the reasons as ensuing

c. That the reliefs sought by the complainants appear to be on
misconceived and erroneous basis. Hence, the complainants are
estopped from raising the pieas, as raised in respect thereof,

besides the said pleas being illegal, misconceived and erroneous.

d. That the complainants hy gay of present cnmplamt is also

nut ‘allottees’, but
'_ E'eturn from the
ﬂca, which is not

SL6fCthe Act, 2016. The

0 i i;ﬂdgment have booked
the said unit. The cuWhave agreed for leasing

arrangement ‘ih{‘ ADR EIR Wuaked the said
commercial urz.[q Ilrr?rt Km T? f nl\&aﬁt for leasing only
and not for pe oEu p ALY \‘\ Vi

Therefore, the present complaint does not fall within the

purview of the hon'ble authority.

In the matter of “

Apartments Pvt. Ltd.” (Complaint No. 141 of 2018), the Hon'ble
Haryana Real Estate Regulatory Authority, Gurugram has held that:
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“8. Since RERA Act deals with the builder buyer relationship
to the extent of timely delivery of possession to the buyer or
deals with withdrawal from the project, as per provisions of
section 18(1) of the Act.

9. The buyer is directed to pursue the matter with regard to
getting assured return as per the MoU by filing a case before
appropriate forum/Adjudicating officer."”

In another matter of “Sh. Bharam Singh & Anr. Vs. Venetian
LDF Projects LLP” (Complaint No. 175 of 2018) the Hon'ble

Haryana Real Estate Regulatory Au onty Gurugram has held that:
A DA ThE - ko

“As already decided by‘&{_hh orit

2018 titled as Brhimjeet | ‘ersus

Pvt. Ltd. no case is made't

respondent -’:}f‘;ﬂf‘;@-ﬂ_ €

ity in complaint no.141 of
‘M/s Landmark Apartments

complainant. Counsel for

J.Eu preme Court judgment
dated 25.7.19 s, pley the doctrine of
precedent. Singe t} hority has'takeyi aview much earlier
as stated above,jthe authoritycannotgaibeyond the view
already ta f assured re 'qschemes, the
authority has

liberty to app '_ orum to seek remedy.
However, at th G %‘ a direction is
issued to ' complete the

construction ime | ,. ed as per MoU and

In view of the_ abuve stal clear that the present

complaint is beytglﬂkhﬁa@ Mt gﬂ' i&fgﬂpsmnt fall within the

purview of the hon'ble autzl;qriryrth hlia{ilp to, be dismissed on
this ground only. \-’I J\ZIL/

That due to the evolving policies, regulations and legal framework
governing real estate investments, the company also informed the
clients of commercial units that as per the guidelines newly
promulgated ordinance i.e. “Banning of Unregulated Deposit
Scheme Ordinance 2018" and further "Banning of Unregulated

Deposit Scheme Act 2019” the government banned such assured /
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committed returns and schemes of such returns completely. It is
submitted that the respondent duly paid the assured return till
September 2018 amounting to Rs. 34,06,958/- and it was only due
to the above-mentioned Ordinance and Act, the respondent
suspended all return based sales and stopped making payments
towards the assured returns. Thus, in view of the above-mentioned

Ordinance and Act, the assured return is not payable.

3.V ith the respondent only
??m the respondent. As

per clause 32.1 u"" 2 mm:n: 5-"_'-; yer agreement r.w.
- aHd S
addendum to the ment complainants have greed for leasing
=i ' 5 i

oked the said

arrangement w

present complaint does net fal the purview of the hon’ble

authority. Y
Copies of all the relev 3 ijﬁave ET%IEd and placed on

the record. Their auLblﬁri'hﬂjlyKﬁ? tft/']h'} dlﬁlﬁute Hence, the

complaint can be decided on the basis of these undisputed

documents and submission made by the parties.
Jurisdiction of the authority

The respondent has raised preliminary objection regarding
jurisdiction of authority to entertain the present complaint. The

authority observes that it has territorial as well as subject matter
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jurisdiction to adjudicate the present complaint for the reasons

given below.
E.1 Territorial jurisdiction

As per notification no. 1/92/2017-1TCP dated 14.12.2017 issued
by Town and Country Planning Department, Haryana the
jurisdiction of Real Estate Regulatory Authority, Gurugram shall be
entire Gurugram District for al,],p_prpuse with offices situated in
Gurugram In the present m&eﬁ;ﬁ:ﬁrmect in quesnnn is situated

authority has complete
present complaint. /

E.ll Sub]ect-maﬂ(.f _.

Section 11(4)(a) of the the promoter shall
for sale. Section

lities and functions
o .;"_.-:I (] u}ﬂ-trans mﬂd&
thereunder or to'

0 otte freement for sale, or to
the ussanutwnuf H t aﬂbmhfhthe conveyance
of all the apartme qﬂ asthe qmr# may be, to the
allottees, or t e cammon areas to the asmc?atmn of allottees or

the competent authority, as the case may be;

The provision of assured returns is part of the builder buyer's
agreement, as per clause 15 of the BBA dated......... Accordingly,
the promoter is responsible for all obligations/responsibilities
and functions including payment of assured returns as provided
in Builder Buyer's Agreement.

Section 34-Functions of the Authority:
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34(f) of the Act provides to ensure compliance of the obligations cast
upon the promoters, the allottees and the real estate agents under
this Act and the rules and regidations made thereunder.

So, in view of the provisions of the Act of 2016 quoted above, the
authority has complete jurisdiction to decide the complaint
regarding non-compliance of obligations by the promoter leaving
aside compensation which is to be decided by the adjudicating

officer if pursued by the complainants at a later stage.
Faet
Findings on the relief sough by ti ef complainants:
o e
33

eking reli | 1ot to illegally charge
maintenance frunif mem ti Iﬁﬁ».ﬁl’ﬂé

possession nffere.manﬂ leased uut
£ q b p
The Real Estaﬁ_; +| io *
2016 mandates unde -~r tio l 4)(d
iy | i

responsible for providi g And.maintafning the essential services,

\
it is complete and

/) Lr ¥

slopment)  Act,

tthe developer will be

e N )y
on reasonable charges, till~the taking.over of the maintenance of

|ofithe : Mﬁun 19(6) of the
ftet as entered into an

o/an | | 1 1t biﬂt or building as the
case may be, under section 13, shall be responsible to make

necessary payments in the manner and within the time as specified
in the said agreement for sale/BBA and shall pay within stipulated
time and appointed place, the share of the registration charges,
municipal taxes, water and electricity charges, maintenance

charges, ground rent and other charges, if any.
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14. The next question arises herein as to from which date the
maintenance charges can be charged or made applicable. In this
regard the authority places reference to the State Consumer
Disputes Redressal Forum decision in Shri Anil Kumar
Chowdhury vs DLF Ltd. on 16% August 2018, wherein it has been
held as under:

“Maintenance Charge and Holding Charge:-
According to Clause *w or Clause 14.3 of the
Agreement, the on shall be ligble to

pay the maintenance.ch Tr *u;u; he date on
fa

which actual phy e or on the

oxpiry of thirt F date ﬂfassuanca of
the Notice of Possés &;

As per ter, ﬂ developer has
no authg cé forany period
prior tg actug physfinn heing handed over.

Equally ;@Pfdevefaper smlz hmre 10, authority to

cne £a rHe‘r

deman g y holdi _r hai s the dm‘qy in giving
possession is on thei ,'ja?t and they are
wrongfully wi : [“' 0SS ES Io titl date; However,
the complainant m:- ;_; naxe:

3 _‘ i 1 i o ﬁ
account of ¢ nt charges.c

physfcafprﬁ.g _.- the flat and ca
from the OP. : g

REGY.,
So far as cfaiMnant ;‘br common
facﬂf efit like =swimn nnis court
He ne € H tertained
becau t ion was

soughtforin a¢ ; nr;n {1}{.:} of the
Act to file geacapamq'

Therefore, there is hardz}* any reason to discuss about
the common areas and facilities of the complex, as
alleged by the
complainant.... -

In view of the d:scussmn abuve the cﬂmp.l'umt is
allowed on contest with the following directions:-

The Opposite Party is directed to deliver possession
and to execute the Sale Deed in favour of the
complainant on payment of stamp duty and
registration charges within 90 days from date after
obtaining Completion Certificate from the competent
authority; '
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The Opposite Party is directed not to claim any
amount under the head of

(a) cost of increased in area;

(b) pro-rate charges for arranging supply of electrical

energy and

(c) Other costs including government charges from final
statement of accounts,

(d) maintenance for any period till handing over possession
and

(e)Jany holding charge whatsnever for withholding
passessmn, .......................................... ;

?-__

is not his income in anyind it, is that a builder is
only a facilitator the onus of taking
up the responsibi HM‘ERAM its premises is
on the residents’ %#%5@@\%{&]\ \/ (

In the light of the above-mentioned reasoning, the allottee shall be
liable to pay the maintenance charge on and from the date on which
actual physical possession is taken or on the expiry of thirty (30)
days from the date of issuance of the notice of possession,

whichever is earlier.

F. 1l Assured return
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While filing the petition besides delayed possession charges of the
allotted unit as per builder buyer agreement dated 25.06.2011, the
complainants have also sought assured returns on monthly basis
as per addendum to the agreerent at the rate of Rs. 71.50/- per
sq.ft. of super area per month till offer of possession. It was also
agreed as per clause 32.2 that after completion of construction the

developer would pay to the buyer Rs. 65/- per sq.ft. super area of

the said unit per month as min@g)n—guaranteed rent for the first
‘:'_L_\' s

36 months after the date of cor letio *Sfthe project or till the date

the said unit is put on lease; "' .is earlier. It is pleaded by
the complainants that @;@m@h@ not complied with the
terms and cundmp‘rﬁu}aﬁhe EM '[’h\m;ghfnr some time the
amount of assuré’d?ef'urns was p,ai t laﬁFt .on, the respondent
refused to pay tlﬁ m{h r ing a éa“"bf the Banning of
Unregulated Dep&sﬁ’ ames 1§ eﬁem after referred to

as the Act ufznw)"‘a"’;';k _._-'-. A ] ﬁi’eﬁeabar for payment
of assured returns E\%@r _Mtu operation and the
payments made intthis r ected as per section 2(4)(iii)

the plea of respondent is
otherwise and who toaka smnd fhat l;haug’g they paid the amount
of assured return uptu the year 2018 but did not pay assured

of the above-me ed

return amount after coming into force of the Act of 2019 as the

same was declared illegal.

The Act of 2016 defines "agreement for sale” means an agreement
entered into between the promoter and the allottee [Section 2(c)].
An agreement for sale is defined as an arrangement entered

between the promoter and allottee with freewill and consent of
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both the parties. An agreement defines the rights and liabilities of
both the parties i.e., promoter and the allottee and marks the start
of new contractual relationship between them. This contractual
relationship gives rise to future agreements and transactions
between them. The different kinds of payment plans were in vogue
and legal within the meaning of the agreement for sale. One of the

integral part of this agreement is the transaction of assured return

’s Union of India

2017)-decided on 06.12.2017.
DU ?- moter relationship
: or assured returns

& Ors, (Writ Petition No,
Since the agreen’g@te
o f
therefore, it can be‘sfaﬁl eemel
%, ; 1‘\4.

between the promote lp all ses out of the same

relationship. Therefore, itca .'ﬂl e real estate regulato

8 = VAW £ 30 L N
authority has cmﬁpﬁtﬁ.] isdiction.t assured return

7~ | Dy A RN

cases as the cuntrgs{;;;a}{ ﬁi‘ﬁ@s{‘}“ﬂ?’}@%ﬁ“{ Agreement for sale
only and between the same parties as per the provisions of section
11(4)(a) of the Act of 2016 which provides that the promoter
would be responsible for all the obligations under the Act as per
the agreement for sale till the execution of conveyance deed of the

unit in favour of the allottees. Now, three issues arise for

consideration as to:
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i.  Whether authority is within the jurisdiction to vary its earlier
stand regarding assured returns due to changed facts and
circumstances.

ii. Whether the authority is competent to allow assured returns
to the allottees in pre-RERA cases, after the Act of 2016 came
into operation,

iii. Whether the Act of 2019 bars payment of assured returns to
the allottees in pre-RER& cgge;

Apartments Pvt. Ltd. (c0 ' n;141 of 2018), and Sh.

‘, 0 i '- L
Bharam Singh & A ﬂﬁ)’&[ ain Li "
no 175 of 20@{: cided""ﬁ WDB% 18

respectively, it w?s;ﬁ d by utﬁ' ) th#
to deal with casésa&f Lﬁss ir =l:fmis 'Bm'l:ggb m those cases, the
issue of assured rétﬂm‘i I té be paid by the builder to
an allottee but at tlzl*a,t"ﬂ’;qb ' ‘the full facts were brought
before the authority nor Ttwuas,.am.wd' on behalf of the allottees
that on the basis of fﬁuﬁfb sithe builder is obligated
to pay that amuu%i edsthothir B take a different

view from the Eatliep p:}b@ ifqgﬁf_a_qtsi ahd hw have been brought

\ and 27.11.2018

| as no jurisdiction

before an adjudicating authority or the court. There is a doctrine of
“prospective overruling” and which provides that the law
declared by the court applies to the cases arising in future only and
its applicability to the cases which have attained finality is saved
because the repeal would otherwise work hardship to those who
had trusted to its existence. A reference in this regard can be made

to the case of Sarwan Kumar & Anr Vs. Madan Lal Aggarwal
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Appeal (civil) 1058 of 2003 décicled on 06.02.2003 and wherein
the hon’ble apex court observed as mentioned above. So, now the
plea raised with regard to maintainability of the complaint in the
face of earlier orders of the authority in not tenable. The authority
can take a different view from the earlier one on the basis of new
facts and law and the pronouncements made by the apex court of
the land. It is now well settled preposition of law that when

payment of assured returnsés"l _and parcel of builder buyer's

: L N
A clause in that document or by way of

:r'_t'! 5 1§£: -

addendum , memorandum

agreement (maybe there is

pay that amount a@’ d '_"*nﬁm‘_'an l\t_%e\a plea that it is not
liable to pay th@‘namnunt nf 3 | tgrh Moreover, an
agreement for salbﬁeﬁnes hel u' &agiunshlp So, it can

be said that the‘%agr ;frns between the
promoter and allot _‘i 'Iu ) relatmnshlp and is
marked by the nrlginaﬁgi@fi_@ herefore, it can be said

that the authuntyE] ic ‘m‘ sdiction,with respect to assured
return cases a relationship ‘arises out of the
agreement for sale ﬁh&r é@ﬁe@ the }é{tfk contracting parties

to agreement for sale. In the case in hand, the issue of assured

returns is on the basis of contractual obligations arising between
the parties. Then in case of Pioneer Urban Land and
Infrastructure Limited & Anr. v/s Union of India & Ors. (Writ
Petition (Civil) No. 43 of 2019) decided on 09.08.2019, it was
observed by the Hon'ble Apex Court of the land that “...allottees

who had entered into “assured return/committed returns’
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agreements with these developers, whereby, upon payment of a
substantial portion of the total sale consideration upfront at the time
of execution of agreement, the developer undertook to pay a certain
amount to allottees on a monthly basis from the date of execution of
agreement till the date of handing over of possession to the allottees”,
It was further held that ‘amounts raised by developers under
assured return schemes had the “commercial effect of a borrowing’
which became clear from the- d@\_;cjuper s annual returns in which

frid

the amount raised was show) i a8 "¢commitment charges” under the

such alluttees were held to be

[ AT f
“financial creditors” W@W@»mﬁm of section 5(7) of the

Code” including ltgrﬁh‘iﬂnenﬁn:hﬁ‘ék@‘nfacmuhts of the promoter
and for the purﬁos{es of income - tax. 'f’hen in the latest

head “financial costs”. As a‘resi

pronouncement on :thls_[aspeqt m r;asef, Jaypee Kensington

Boulevard .dpurt’iq%nﬁqf: f ; :ﬁ ﬁoﬁ and Ors. vs. NBCC
(India) Ltd. and Ors. (24:03.20 1-50) MANU/ 5C/0206 /2021,

I
the same view was fullm lﬁlﬁggvl‘l{ r in the case of Pioneer

iy

Urban Land Infrastructure Ld & re@rd to the allottees
of assured returns to'be financfal cred n the meaning of
section 5(7) of thie Code. Then after Eo}nlr;g: into force the Act of
2016 w.e.f 01.05.2017, the builder is obligated to register the

project with the authority being an ongoing project as per proviso
to section 3(1) of the Act of 2017 read with rule 2(o0) of the Rules,
2017. The Act of 2016 has no provision for re-writing of
contractual obligations between the parties as held by the Hon'ble
Bombay High Court in case Neelkamal Realtors Suburban Private
Limited and Anr. v/s Union u,_l"' India & Ors., (supra) as quoted
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earlier. So, the respondent/builder can't take a plea that there was
no contractual obligation to pay the amount of assured returns to
the allottee after the Act of 2016 came into force or that a new
agreement is being executed with regard to that fact. When there
is an obligation of the promoter against an allottee to pay the
amount of assured returns, then he can't wriggle out from that
situation by taking a plea of the enforcement of Act of 2016, BUDS
Act 2019 or any other law. -, J:fl 8

Itis pleaded on behalf of respi w J’.ﬁ,{,- uilder that after the Banning

Y """rh-‘ 2

Irnst -- lottee. But again, the

plea taken in tm?r@ d is_devoid o Q;Qgcﬁnn 2(4) of the

e =
above mentmnel defines;the @ﬁ as an amount of

interest, bonus, pr?iiﬂn ﬁrﬂlﬁs not include

i. an amount re or, purpose of,

business and QL E!ﬁi mwﬂh business
including—

fi. advance received in connection with consideration of an

immovable property under an agreement or arrangement

subject to the condition that such advance is adjusted

against such immovable property as specified in terms of the
agreement or arr angement.
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A perusal of the above-mentioned definition of the term ‘deposit’
shows that it has been given the same meaning as assigned to it
under the Companies Act, 2013 and the same provides under
section 2(31) includes any receipt by way of deposit or loan or in
any other form by a company but does not include such categories
of amount as may be prescribed in consultation with the Reserve
Bank of India. Similarly rule 2(c) of the Companies (Acceptance of
Deposits) Rules, 2014 def@gg‘;}@ﬁ:_ﬁpeaning of deposit which

4 R DNl TS x
includes any receipt of money by way of deposit or loan or in any

other form by a company but'doé
/AW b I

i. as a advance, accounted f¢
received in / den,
immovable

ii. as an advance receive
regulator orin accorda

Sl T

jor i an ,m%qer whatsoever,
th'” co _{’Qtfon for an
LTS =\
Q¢ﬁ§ allowed by any sectoral
ce'with directions of Central or
State Government; = W U
?'J( i y L
ok .
So, keeping in view @a \)Qv?mvismns of the Act of
2019 and the Cnmpanie§ hﬁg@ﬁﬂsm e seen as to whether an

allottee is entitled to assured l’h”:i@ a case where he has
deposited substanti ( le eration against the
allotment of a uhlt#{it@'h[‘lé tﬁﬁﬂd\a]ﬁl a’t,fthd\nme of booking or

immediately thereafter and as agreed upon between them.

The Government of India enacted the Banning of Unregulated
Deposit Schemes Act, 2019 to provide for a comprehensive
mechanism to ban the unregulated deposit schemes, other than
deposits taken in the ordinary course of business and to protect the

interest of depositors and for matters connected therewith or
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incidental thereto as defined in section 2 (4) of the BUDS Act 2019

mentioned above.

It is evident from the perusal of section 2(4)(1)(ii) of the above-
mentioned Act that the advances received in connection with
consideration of an immovable property under an agreement or

arrangement subject to the condition that such advances are

adjusted against such immovable pruperty as spemﬁed in terms of

per this doctrine, thamﬁmﬁm&%has made a promise
and the promise’g hﬁs’ acted”qu’s?fph and altered his
position, then thtf ﬁr ' mply with his or

afled, to honour their

her promise. 1
p % |

commitments, a the creditors at

Infrastructure which u u'l ately led-the central government to
enact the Banning m Rf‘éi%fsﬂeme Act, 2019 on
31.07.2019 in purs i ﬁlr#egu[ated Deposit
Scheme Drdmancrzﬂié r"}{oﬁevgr. qhé»wwn question to be
decided is as to whether the schemes floated earlier by the builders
and promising as assured returns on the basis of allotment of units
are covered by the abovementinned Act or not. A similar issue for
consideration arose before Hon'ble RERA Panchkula in case
Baldev Gautam VS Rise Projects Private Limited (RERA-PKL-

2068-2019) where in it was held on 11.03.2020 that a builder is
liable to pay monthly assured returns to the complainants till
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possession of respective apartments stands handed over and there

is no illegality in this regard.

The definition of term ‘deposit’ as given in the BUDS Act 2019, has
the same meaning as assigned to it under the Companies Act 2013,
as per section 2(4)(iv)(i) i.e, explanation to sub-clause (iv). In
pursuant to powers conferred by clause 31 of section 2, section 73
and 76 read with sub-section 1 and 2 of section 469 of the
Companies Act 2013, the . R'ﬁf.h regard to acceptance of

been given under sgtftlﬁ‘l“ _: g,bv‘%ruennuned Rules and
as per clause xii __-I,Iqoun ,}or in any manner
whatsoever rec in conne ‘with qpéderanon for an
immovable pruﬁ unﬁenl aii réement or arrangement,
provided such a&xﬁnée is adj&ta% ggainkit such property in

{ b?‘,afrangement shall not

be a deposit. Though theﬁ&mwfﬁis provision as well as to

the amounts rec@v@ under heading gﬁldﬂ'ﬂ and the amount
becoming refundﬁ‘nlMtﬁn e terest due to the reasons

that the company _ggcgm khﬁ({ngﬁf does 'not have necessary

permission or approval whenever required to deal in the goods or

properties or services for which the money is taken, then the
amount received shall be deemed to be a deposit under these rules
however, the same are not applicable in the case in hand. Though
it is contended that there is no necessary permission or approval
to take the sale consideration as advance and would be considered

as deposit as per sub-clause 2(xv)(b) but the plea advanced in this
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regard is devoid of merit. First of all, there is exclusion clause to
section 2 (xiv)(b) which provides that unless specifically excluded
under this clause. Earlier, the deposits received by the companies
or the builders as advance were considered as deposits but w.e.f.
29.06.2016, it was provided that the money received as such would
not be deposit unless specifically excluded under this clause. A

reference in this regard may be given to clause 2 of the First

(2) The following shall also.be’ _ ‘asRegulated Deposit Schemes

under this Act namely. h

(a) deposits aécépted unter any.sche d'ﬁt n arrangement
registered.with any regulatory body in constituted or

established" nder a statuce; a
(b) any othe rc,r.,;' e e as m d
Eovernmeﬂt hd’M c& | |

\'¢ b‘*L

\
__ } the Central

it in advance against
allotment of immovab @EM@’& possession was to be

offered within a w of taking sale
consideration byﬁ A&m Axrumised certain
amount by way mc‘fol:\g Wpenud So, on his
failure to fulfil fhat E’J en? %‘}—? ttee has a right to
approach the authority for redressal of his grievances by way of

filing a complaint.

It is not disputed that the respondents are a real estate developer,
and it had not obtained registration under the Act of 2016 for the
project in question. However, the project in which the advance has

been received by the developer from the allottees is an ongoing
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project as per section 3(1) of the Act of 2016 and, the same would
fall within the jurisdiction of the authority for giving the desired
relief to the complainants besic s initiating penal proceedings. So,
the amount paid by the complainants to the builder is a regulated
deposit accepted by the later from the former against the
immovable property to be transferred to the allottee later on.

F. 11 Delay possession charges

In the present cumplaint, th@ O] _j;lants intend to continue with

i Ll ‘5'
“Section 18: - Réﬂﬁﬁuofammmmp Srthon

18(1). Ifthep f&‘tobwe possession
of an apartme

. |
fails to mmpf ote |

Provided that
the project, he

withdraw from
terest for every
ssion, at such rate

as may be prescribe :
The builder buyer agreem 25.06.2011 was executed
between the pa%i% A[RIF&RG{E%E builder buyer

agreement, the pnssgﬁmﬂl g«r lv:p be qnded over by 25.06.2014.
The clause 2 of the builde r‘agf b is“l‘epruduced below:

“The developer will complete the construction of the said
complex within three (3) years from the date of execution of this
agreement. Further, the Alloctee has ad full sale consideration
on signing of this agreement, the Developer further undertakes
to make payment of Rs. As per Annexure ‘A’ (Rupees.......) per
sq.ft. of super area per month by way of committed return for the
period of construction, which the Allottee duly accepts. In the
event of a time overrun in completion of the said complex the
Developer shall continue to pay to the Allottee the within
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mentioned assured return until the unit is offered by the
developer for possession .

At the outset, it is relevant to comment on the preset possession
clause of the agreement wherein the possession has been subjected
to all kinds of terms and conditions of this agreement, and the
complainants not being in default under any provisions of this
agreement and compliance with all provisions, formalities and

documentation as prescribed by the premeter. The drafting of this

uncertain but so heavily le' n f

against the allottees tl}arae

formalities and doc I L '
may make the pxﬂgen _ A T"
allottees and thF};?'nmi
possession loses its meaning.

rjef such clause in
evade the liability

towards timely dElW_ ectuni m@h deprive the allottees

Lo

N

of their right accruing aftér-delz in ‘possession. This is just to
comment as to h AA ﬁsﬁt@emment position
and drafted such miee leveu c n the agreement and the
allottees is left wft,lj_'ﬁd\ \ _ detted lines.

Admissibility of delay pussessiun charges at prescribed rate of
interest: The complainants are seeking delay possession charges.
However, proviso to section 18 provides that where an allottees
does not intend to withdraw from the project, he shall be paid, by
the promoter, interest for every month of delay, till the handing

over of possession, at such rate as may be prescribed and it has
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been prescribed under rule 15 of the rules. Rule 15 has been
reproduced as under:

Rule 15. Prescribed rate of interest- [Proviso to section 12,
section 18 and sub-section (4) and subsection (7) of
section 19]

(1)  For the purpose of proviso to section 12; section 18; and
sub-sections (4) and (7) of section 19, the “interest at
the rate prescribed” shall be the State Bank of India
highest marginal cost of lending rate +2%.:

Provided that in case the State Bank of India
marginal cost of lending rate (MCLR) is not in use, it

- such_benchmark lending rates

ibordinate legislation under
A N

_ é{ﬁ‘& prescribed rate of
Q\

LY

interest. p \

Consequently, %ink of India ie,
https://sbi.co.in, | L_} (in short, MCLR)
as on date i.e., 05.0 @{gly. the prescribed
rate of interest will be ma . eﬁﬁi’ng rate +2%i.e., 9.30%.

The definition an ﬁrﬁﬁﬂﬂu{@{r section 2(za) of

the Act provides that te of interest chargeable from the
(R GEAM
allottee by the promoter, in case o

of interest which the promoter shall be liable to pay the allottee, in

shall'be equal to the rate

case of default. The relevant section is reproduced below:

“(za) “interest” means the rates of interest payable by the

promoter or the allottee, as the case may be.

Explanation. —For the purpose of this clause—

(1) the rate of interest chargeable from the allottee by the
promoter, in case of default, shall be equal to the rate of
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s

interest which the promoter shall be liable to pay the
allottee, in case of default;

(ii)  the interest payable by the promoter to the allottee
shall be from the date the promoter received the
amount or any part thereof till the date the amount or
part thereof and interest thereon is refunded, and the
interest payable by the allottee to the promoter shall be
from the date the allottee defaults in payment to the
promoter till the date it is paid;”

On consideration of documents available on record and

submissions made by the cnmlmnants and the respondent, the

ipulated time ie,

subject unit was tﬁk'ﬁe/@ 's»

25.06.2014. Ho @rfnuw the: propositot efure it is as to

whether an allo ees whu are i 7afrlti ﬁr assured return
.y <

lsﬂi

even after expi ril'f, j ssessiol claim both the

assured return as _ as .__t-,-i 1i possession charges?

iy N
To answer the abuve while to consider that
the assured return is p e allottees on account of a
provision in the BEH! AthEAR Ae of the BBA or an

addendum to the BBA orin-a MoU-or allotment letter. The assured
return in this casé-is payable from the date of making 100% of the
total sale consideration till offer of possession. The rate at which
assured return has been committed by the promoter is Rs. 71.50/-
per sq. ft. which is more than reasonable in the present
circumstance. If we compare this assured return with delayed
possession charges payable under proviso to section 18(1) of the
Act, 2016, the assured return is much better i.e., assured return in
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this case is payable approximately Rs. 35,750/- per month whereas
the delayed possession charges are payable approximately Rs.
18,890/- per month. By way of assured return, the promoter has
assured the allottee that he will be entitled for this specific amount
till the completion of building. Accordingly, the interest of the
allottee is protected even after the due date of possession is over
as the assured returns are payable till offer of possession @Rs.
71.50/- per sq. ft. per month@ﬂ@ﬂ& 65/- per sq. ft. per month of

l.r-hl-f

‘rent up to 36 months from the

super area as minimum guard
date of completion of the.said buil
lease whichever is earlier, The pui sﬁ, delayed possession

charges after dueﬁdﬁ}g’n‘:f ' ls*s’ewed on payment of

assured return ﬁ’h’éue date utl pnssessﬁ\ﬁ ﬁ the same is to
safeguard the infpﬁésf. of l;he ﬂlloﬂteélas l]‘rie; mnney is continued to
be used by the prﬁtﬁufﬁr é afﬂer e;brﬁrﬁséd due date and in
return, he is paid e[ﬁfﬁt dsuted gﬁ’qr delayed possession

charges whichever is h}M{E REW

it e

cases where assured

Accordingly, the ﬁgiu ity decides tha
return is reason d comparable with ?élayed possession
charges under set%g;ilé }nfuw nﬁu}{q fgﬂ,ﬁayab[e even after
due date of possession till offer of possession/till completion of
building (as applicable), then the allottee shall be entitled to

assured return or delayed possession charges, whichever is higher.

The authority directs the respondent/promoter to pay assured
return from the date the payment of assured return has not been
paid till the completion of the building @Rs. 71.50/- per sq. ft. per
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month and @ Rs. 65/- per sq. ft. per month of super area as
minimum guaranteed rent up to 36 months from the date of
completion of the said building or the said unit is put on lease
whichever is earlier and declines to order payment of any amount
on account of delayed possession charges as her interest has been
protected by granting assured returns till the completion of the

construction of the building and thereafter also upto 36 months at

different rate from the date g ' ct ion of the said building or
the said unit is put on lease ﬁﬁé‘? | ‘is earlier and the authority
declines to order pa}rme 0 ‘.1”'.‘" t on account of delayed
possession charges as nterest has beén protected by granting
assured return nl},@ uctl .5 oft éa a‘ ercial building is
complete. v I:I, ix I . ' #

Directions of th ﬁén r#yq\ 1 a N

Hence, the authnrd, X fﬂ p ssés %ﬁﬁer and issue the
following directions LI?IG&\@EU Act

12
i. Since assure are allowed than
delay pnssesHuAeREK irected to pay the
arrears of an{uu_n n} k%irﬁ ::e;uia ;ﬁh’h t:ﬂte i.e, Rs.71.50/-
per month to the complainants from the date the payment of
assured return has not been paid i.e,, October 2018 till the date
of completion of the building. After completion of the
construction of the building, the respondent/builder would be
liable to pay monthly assured returns @65/~ per sq. ft. of the

super area up to 36 months or till the unit is put on lease

whichever is earlier.
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ii. The respondent is directed to pay assured return @
Rs.71.50/- per sq. ft from March 2018 uptil September 2018
from which the assured return amount was reduced.

iii. The respondent is also directed to pay the outstanding
accrued assured return amount till date at the agreed rate
within 90 days from the date of order after adjustment of

outstanding dues, if any, from the complainants and failing

(Vijay kumar Gnyal] ~ Dr. K.K. Khandelwal)
A ARBRA
Dated: 05.04.20?; ) R UGRAM
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