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BEFORE THE HARYANA REAL ESTATE REGULATORY
AUTHORITY, GURUGRAM

Coraplaint no. ¢ 3145 0f 2021
Date of filing complaint: 06.08.2021
First date of hearing : 29.09.2 021
Date of decision ¢ 05.04.2022

L. Gitanjali Chawla
2. Anurag Chawla cEro
Both RR/o: - 464, Sector 15_Fst-ﬁaﬁtaj'm Buddh
N e A
Nagar, U.P. 2T Complainants

1. M/s Vatika Limited ;" 4

2.M/s Anil Bhalla |

3. Gautam Bhalla

4. Brij Kishore :

5. Virender Kumar | 2

All are R/o: Vaﬁka-Triangleg! 4 floor, é_uﬂha-ht

Lok-1, Block A, MG Road, Gurugram-122002. Respondents

CORAM:

Dr. K.K. Khandelwal - LESS S Chairman
Shri Vijay Kumar Goyal : : : Member
APPEARANCE: VB YA W

Mr. Abhimanyu Dhawan Advocate for the complainants
Ms. Ankur Berry Advocate for the respondents

ORDER

The present complaint has been filed by the
complainants/allottees under section 31 of the Real Estate
(Regulation and Development) Act, 2016 (in short, the Act) read
with rule 28 of the Haryana Real Estate (Regulation and
Development) Rules, 2017 (in short, the Rules) for violation of
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section 11(4)(a) of the Act wherein it is inter alia prescribed that
the promoter shall be résponsible for all obligations,
responsibilities and functions te the allottees as per the agreement

for sale executed inter-se them.
Project and unit related details

The particulars of the project, the details of sale consideration, the
amount paid by the cumpimmﬁ@ qatg of proposed handing over

the possession, delay peri { }9‘., "have been detailed in the

following tabular form:

S. No.| Heads /-"T Ny
1. |Name and @l of th
project | |
2. | Natu enft% ~J/Con
2 atur epr ;
3. |Area nfthe$ et
4. | DTCP Licensh\(g\ 1
valid upto N
'5. | RERA registered/ not™
registered r
6. |Date of Wt e 18 of BBA)
builder — b
agreement/ 1 1ML LAY AR/
7 |Unitno. \_J\J XU mhﬁﬁ'ﬁdﬁn tower-A (page 19
of complaint)
8. | Unit measuring 500 sq. ft.
9. New unit no. 312, 3 floor, block D
_ | admeasuring 500 sq.ft.
(as alleged by complainant at page
6 of complaint)
10. | Total consideration Rs. 17,50,000/-
As per clause 1 of BBA E
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=

(page 20 of complaint being sale
consideration)

11. | Total amount paid by the | Rs, 17,50,000/-
complainants As per clause 2 of BBA
(Page 20 of complaint being sale
consideration)
12. | Due date of delivery of 01.10.2010 (As per recital A (6) of
possession the builder buyer’s agreement
(page 22 of complaint)
13. | Provision regarding Since the unit would be

assured return 5 ."ot_g_:qpleted and handed over by 1=

5

e T ik

i

- pover—of .completed unit to the

| minimum rental of Rs. 64/- per

Pctober 2010, and since the

g; ee has paid part/ full sale
onsideration on signing of this
reenient, the developer hereby
2S'to make a payment by
committed return during
‘i;l;_i;eriud. as under,

he allottees duly accepts:

i-"_t e

FiLL

N @ PO ii':ii-:j_’l!-wp!ll-ill .

- '...}.I.,\:.:..i.... cadnsy
F == 0

"_B".'E"-";""“ CEE T

pecifically clarified
he committed return would
| be_paid by the developer up to

E 2010 or.in the event of any

of offer for handing

e/

-l

Clause  N(i)) Return on
completion of the project and
letting out of space

That on the completion of th
project, the space would be let -
out by the developer at his own
cost to a bonafide lessee at a
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-

14. | Date of offer of poss
to the complainants

15. | Occupation certificate

16. | Delay in handing oyer

date of deci stort'i.e.
05.04.2022 1 11!

| ,_ per sq.ft. per month of super

.y sq t. per

sq.ft. per month less TDS at
source. In the event of the
developer being unable to finalize
the leasing arrangements, it shall
pay the minimum rent at Rs. 64/-

per sq.ft. per month to the allottee
as Minimum Guaranteed Rent for
the first 36 months after the date
of completion of the project or till
the date the said unit/space is put

-on lease, whichever is earlier. If

o
'1130/- for, éveryone rupee drop in

_account of any reason, the
¢ rent achieved is less than Rs.

ed;~then the Developer shall
peturn , Q. the Allottee, a
calculated at Rs.

the lease rental below Rs. 64/~ per

nth.

TTRT L ELEEE

m a

B. Facts of the complaint ' . * )

3.

e Yy
=

\_ | ff'\: V |

The complainants have submitted that in the month of August

2008, the respondents, through public advertisements in

newspapers/other

purchase of

media platforms invited applications for
"

prime commercial space for retail, hotels, serviced

apartments & corporate offices in their real estate project under

the name

of "Vatika Trade Centre" located in sector 82A, Gurugram
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being constructed within the revenue estate of Village Sikhopur,
Tehsil Sohna & Distt Gurugram. The representations were made by
the respondents that the project would be one of the most notable
hubs of the region. The commercial hub would be a ‘magnet for
MNC's, Indian Business Houses. It would stand large in one of the
most enviable locations on NH - 8 with unmatched connectivity

through the proposed 8 lane expressway and the metro.

The complainants booked wﬁhm?ﬂgﬂ on the 7th floor of tower
‘A" in " Vatika Trade Centre Nﬁagg Sikhopur in Tehsil Sohna &
District Gurugram, admum;é_ép rﬁx. ‘500 sq. ft. in the said
project under tf},e %kgﬁfrﬁﬁtted }:g ~‘plan as offered by
respondents and mentioned in the builder buyer agreement dated
224 September 2008, Suhsequently-wde letter /addendum dated
27% July 2011, the f;atd p;:u]e:t Wagiunﬂagrally shifted to a new
area, and they wer&ﬁﬂpnaﬂ upithn ,312*ﬁnthe 3rd floor of block '

D' in "Vatika INXT Ci{y‘ffﬂaﬂt;e h}ﬂ-‘-ﬂ, Sector 83, Gurugram
admeasuring approx. 500 sq, ft 'I‘Piat shuwmg utmost faith in the
assurances gwenh‘g sﬁ%@nﬁi @ip%ﬂjp)ﬁ}ﬁ, they paid the full
sale considerationof Rs.41 100,000/ tothe respondents. That after
paying the total sale consideration amount in September 2008, the
respondents executed builder buyer agreement dated 22nd
September 2008 in favour of the complainants. Though the said
builder buyer agreement mentinned the total sale consideration of
Rs. 17,50,000/- for a total area of 500 square feet but the actual
payment made was Rs. 41,00,000/- as the balance amount of Rs,
23,50,000/- was paid in cash.
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it was avowed in the said agreement that the unit would be
completed and handed over by 01.10.2010. Since, the
complainants had paid full sale consideration on signing of the
agreement. So, the respondents undertook to make payment of Rs.
32,000/- per month, by way of committed return, during
construction period. It was further declared that in the event of any
delay in completion of the project, the respondents would continue
to pay the said sum of Rs. BZ.G%’}M the date of offer for handing
over of completed unit to tha;ﬁﬂ% ants.

The complainants hgvﬁqhhﬁ)fg j:haf"the project is still not
complete and accwqmgﬁ&mrgs ngfﬁgegn handed over to
them till date. Huwﬁvar the respand,gnts, aﬁcunu'nitted and legally
bound, kept on pagtgg the/b itted :etutli@g Rs.12,000/- per
month till 07.09. Z{J&B ;hugabmpﬁy and\m‘blwurany prior notice/
communication, the- resp%)nﬁents &toﬁip‘é&[ paying the monthly
commitment returns. Insﬁad nfgiwtﬂgthé monthly commitment

returns, the respondents artu sign an addendum, which

"

ng-payment of returns

absolves it from any res gd
as assured, committed gr gd vide a.rdul,y mgned and legally
bound and enforceablebuilder bu‘y‘et' égreement dated 22.09.2008.

Despite continual requests and reminders, respondents have failed
to pay the entire consideration alongwith assured returns to the
complainants. Thus, the respondents have intentionally breached
the provisions of the builder buyer agreement dated 22.09.2008.

As per the contractual obligations, the respondents were to
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complete construction of the said unit and w to handover its
possession on or before the 01.10.2010. However, the respondents
miserably failed to fulfil their contractual obligations and have
ferociously delayed the construction as well as the offer of
possession of the project "Vatika INX] City Centre".

That the builder with the malevolent objective to cheat and to
prolong the said timeline as ;mentioned in the builder buyer
agreement would send E- méﬂs'g[.j.d}ag false assurances that the
project and its construction %{gﬁiﬁ‘g on in full swing and soon,
they would be issuing the nﬂ'&r uf'puﬁessiun letter. The builder
adopted that mu@ugxuperaﬂdi @mg:e, the beginning to keep its
buyers in the dari;k‘;gg:ardmg the tilm,;-;,pf uff&lrlng,the possession of
the units. It is pertinent to;mention that till date the possession of
the said unit has nn,t heEn nﬂ"‘arﬂd and the buﬂdar has delayed the

same for over more ﬂr&n 1@89 mc:f‘;tl'ld nmﬁ

That it is pertinent to n&tﬁ:ﬂﬂ ﬂmd\!\?e&oper did not construct the
unit within assured. ‘period. as s?eciﬁed in the builder buyer
agreement. The cumpialnanmimte'd thessite to inspect the stage of
contraction of the tower, but they were never allowed to inspect or

click photographs of the unit or the said tower.

The complainants want to bring to the notice and knowledge of the
authority that they dutifully abided to the builder buyer’s
agreement. It would be correct to state that they have been duped
by the builder Vatika Limited and its Directors for having a paid

their hard-earned money."
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Relief sought by the complalnhnts:
The complainants have sought following relief(s):

i, Direct the respondents to pay the committed return of Rs.
32,000/- per month from 01.10.2018 to till date/ date of

possession, whichever is later.

ii. Direct the respondents to pay interest @18% should be

(ST

- ed above for the time period

.

date/date of possession,

awarded on the amoun;ﬁ
starting from 01.10.20

whichever is later. " | 4
Fan ,r i

iii. Direct the rasﬁhpd&lm toT* caﬁy out the title
reglstranunf&tacu_ﬂun of ¢ cunveyance ﬁfl of the unit and to

handover va sessio fﬂﬁ the unit with
;9 ﬂPK\D]T =r~1 <]

_.1\-

immediate e if 2 !

On the date of hear

promoters about the;qg\i@% ons’

committed in relatmn to sectioti 11(#) (a) of the act to plead guilty
'@s RDERA
or not to plead guzﬂ ANRILINS
Reply by the responden}ts; ,
AW A % .j f’i | 'x.-' .'-| vV

The respondents have cantested the complaint on the following

grounds.

a. The complainants have misdirected themselves in filing the
above captioned complaint before the authority as the reliefs
being claimed by them cannot be said to fall within the realm of

jurisdiction of this forum. It is humbly submitted that upon the
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enactment of the Banning of Unregulated Deposit Schemes Act,
2019, the ‘assured return’ and any “committed returns” on the
deposit schemes have been banned. The respondents having not
taken registration from SEBI Band thus cannot run, operate,
continue an assured return scheme. As per Section 3 of the BUDS
Act all unregulated deposit schemes have been strictly banned
and deposit takers such as builders, cannot, directly or indirectly
promote, operate, tssu& h_gny ~advertisement  soliciting
participation or enrulmen%%&pt deposit. Thus, section 3
of the BUDS Act, mai-’:'eg tﬁ’é rﬂsguraﬁ return schemes, of the
builders and prﬁﬁ@t&rﬁ“ fllegal ﬁi‘d ‘punishable under law.
Further as per thé*ﬁEBI Acl:, 1’]92 cullectiv&mvestment schemes
as defined un&n Sé‘mun 11nA aré uﬁly be run and operated by
a registered parii&rl Hﬁwcq. the assurbd' return scheme of they
has become illegal by the upﬁratmn of law and the respondents
cannot be made to run a séfi‘erﬂe ﬂ‘hmh has become infructuous
by law. Thus, the present mmpﬂamt deserves to be dismissed at

the very nutset} v&thm}; V@%mﬁ ers time of this hon’ble

BB _4d R
authority.

b. That the preseﬁtc’uhpfamt -ﬁﬁs--ﬁééﬁ'ﬁle_ﬂ;ﬁy the complainants
without it being signed or authorized by Mrs. Gitanjali Chawla. It
is submitted that the booking and allotment was made in favour
of Mrs. Gitanjali Chawla & Mr, Anurag Chawla. However, the
complaint has only been signed by Mr. Anurag Chawla. That
further not even the affidavi. of Mrs Gitanjali Chawla has been

signed, notarized or placed on record, thus the complaint could
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not have been filed due to non-joinder of necessary parties and
the same ought is not entertained by this hon’ble authority. They
have not come before the hon'ble authority with clean hands.
That the complaint has been filed by them just to harass the
respondents and to gain the unjust enrichment. It is pertinent to
mention here that for the fair adjudication of grievance as
alleged by them requires detailed deliberation by leading the

FARIE Y “y
evidence and cross-examination,

s only the civil court has

jurisdiction to deal with th s ¢as ; quired detailed evidence for

i ‘iﬂ-

proper and fair ad]udgc%tguu 1y

. It is pertinent t,o menﬁ% t{ﬂﬁ% prbﬁant complaint is not
maintainable befbre the hon'ble aq,gﬂmn%&é it is apparent from
the prayer soughtin the mmp’ainq That further, it is crystal clear
from reading the qamplah'lt Itheit the cmnplamants are not

‘allottees’, but pgrﬂf-' st ﬁﬁa are only seeking

>/
’:_lry,;w;ly of present petition,

which is not maintainable unﬂe“r the g,rwlsmns of the Act, 2016.

. Thatin view ufﬂ;eﬁlﬂ%ﬂi tﬁn‘lmﬁa%ﬁ 10.2017 passed
by the Maharashtra FF‘B.{ A{l“t_“h g' @ ipe complaint titled

Mahesh Pariani vs. Monarch Solitaire nrder complaint no:
CC00600000000078 of 2017, wherein it has been observed that

assured return frum 6T

in case where the complainants have invested money in the
project with sole intention of gaining profits out of the project,

then the complainants are in the position of co-promoter and
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cannot be treated as ‘allottee’. The authority therein opined as
under:

‘It means that the Complainants have the status of ‘Co-
promoter’ of the project, it is evident that the dispute between
the Complainants and the Respondent is of a civil nature
between the promoter and co-promoter, and does not pertain
to any contravention of the Real state (Regulation and
Development) Act, 2016. The complaint is, therefore,
dismissed.” =
Thus, in view of the aforesaid deci

il "'"-.'I *‘."

sion, the Complainants herein
d the present complaint being a

I}

Estate Regula#qurf authority has ‘taken the same view as

observed by M?%rb(sthp'

L | i £ J' e,

“The Complainants.h int dated 15.5.2018 with
regard to the refund of theassurey ctur sfﬁﬁﬁ,ﬂﬂﬂf-permﬂnm
As per Clause 4 of.the Men orandu of Understanding dated
14.8.2010, the Camp.*&%mg 2insisting that the RERA Authority

may get the g rn of Rs.! j
him. A perusal of the state (Regulation & De
2016 reveals tha he Memorandum of Uy

assured return is not a Jormal clause with regard to giving or
taking of possession "f‘»“?’g for which the buyer has paid an amount
of Rs.55 Lakhs-te' the builder-which is hot withih the purview of
RERA Act. Rather, it is a civil matter, Since RERA Act deals with the
builder buyer relationship to the extent of timely delivery of
possession to the buyer or deals with withdrawal from the project,
as per the provisions of Section 18 (1 ) of the Act. As such, the buyer
is directed to pursue the matter with regard to getting assured
return as per the Memorandum of Understanding by filing a case
before an appropriate forum/A djudicating Officer.”

Page 11 of 33



HARERA

e—eee

& GURUGRAM Complaint no. 3145 of 2021

Thus, the RERA Act, 2016 cannot deal with issues of assured
return and hence the present complaint deserves to be

dismissed at the very outset.

f  That further in the matter of Bharam Singh & Ors vs. Venetian
LDF Projects LLP (Complaint No. 175 of 2018), the hon'ble
authority, Gurugram upheld its earlier decision of not

entertaining any matter related to assured returns. That the
_ 5 o retaghd .f‘;_- .

Hon'ble Authority in the sa:f der

“that as already decided i o)

made out by the l’.‘amp}ufnamh \

a view of much earlign as

beyond the view

schemes, the .authorit) has -nes ju
Eamplaman&ﬁ?‘e t liberty to' trpprmf:h rh

.t‘gar‘a‘l’nne the authority has taken
.authority cannot go

. of assured return
as such the
a pmprmte forum to

seek remed :
g. That in view ofths cateh e?ti a?ﬁ:ed by this hon'ble
authority and @Mﬁe ur 05% glf @qﬁtment RERA Act,

2016, the hun’bléautl;‘ﬁ:@ is Inc u Wnrum for the relief
sought by the cump‘lamants ;F&nﬁk’r here is no question of
interest to be of the al red returns plan in view of
the catena nfﬁﬂiﬁﬁﬁ? @z a%thﬂrity That the
complainants are- ?tﬁn}hrﬂ/ to EQBE\ an advantage of the
slowdown in the real estate sector and it is apparent from the
facts of the present case that the main purpose of the present
complaint is to harass the respondents by engaging and igniting

frivolous issues with ulterior motives to pressurize the

respondents.
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h. That the present complaint is an arm- twisting method
employed by the complainants to fulfil the illegitimate, illegal
and baseless claims so as to get benefit from the respondents.
Thus, the present complaint is without any basis and no cause of
action has arisen, till date, in favour of them and against the

respondents and hence the complaint deserves to be dismissed.

i. Itis humbly submitted that the cnmp]amants be treated as ‘co-
promoter’ and not as an’ ‘ﬁlq.tﬁe;e* as they have invested in the
project just to earn pruﬁt’ﬁ*%m ﬁ;e commercial unit. That the
sole motive of them al;e to géﬂirdﬁts from, the project by the way
of assured retumsﬂsdf’érfm ’Ihugy.iﬁléy shall be treated as co-
promoter in the prqject and in'no eventliaﬂ‘ty they be called or
allowed to cumwﬁ:hin thedeﬁmﬁun of an “allottee” before this
hon’'ble aumnr@quep thg dhﬁnitiam and Provisions of RERA
Act, 2016 and, th%s:hm&ys%rqﬁn al,!wﬁithe present complaint
is not maintainablé. j in' ttme gjgw -:ﬂ"‘IaW before the hon'ble

authority and is liable ta be rejected

j. Thatitis brought tﬂ ﬂleimmble&g@uftﬁe hon'ble authority that
the complainants" are gu:llty of p[acing untrue facts and are
attempting to hlde the true cu[uur of the intention of their. That
before signing the agreement, they were well aware of the terms
and conditions as imposed upon the parties under the
agreement & the addendum and only after thorough reading, the
said agreement & addendum got signed and executed. They are

misrepresenting the true‘ contents of the agreement &
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addendum to extract more money from the respondents. The
respondents have fulfilled all the obligations so far, as per the

said agreement.

It is further submitted that the complainants are making false
statement before the hon'ble authority, and all the averments
made by them are to be put to strict proof thereof. Thus, it is

evident that the entire case nﬁls nk,nthlng but a web of lies and the

false and frivolous allega “‘”t: ! f
nothing butan afterthnu& 1t hence:

the complainants dwqm&s ﬂq ﬂ,lsrnﬂé?ﬁbd with heavy costs. Itis
pertinent to mention héreéthatcn@ipla‘lnaﬁt sactis also violative
of the provisions of Banning of Unregulateiﬁbpn:nt Act,2019 as
the complaint alsw.rit in the ﬂe ?F’er%:pnmt takers”, as
per the Section 2@ nning of Un ﬁeﬂ Deposit Schemes

Act, 2019 and th Q+ rdinance ba vﬁglf deposits, thereby
also bars such assure{ﬁmh& L AW/ /

The BBA dat i"ii ’&Ed ated 27.07.2011,
never intende lainants and the
said fact is ample clear due to ghseﬁc{b gﬁclnuﬁ of possession in

the BBA. The BBA dated 22.09.2008 & addendum dated

27.07.2011 do not contain a single clause as to the due date of

delivery of possession and rather the only clause is of leasing
arrangements. Thus, the prayer of the complainants seeking
possession, is illegal and the present complaint ought to be

dismissed. Further, the prayer of compensation as demanded in
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the complaint, does not fall within the jurisdiction of the hon’ble

authority and that too deserves to be dismissed.

14. Copies of all the relevant documents have been filed and placed on
the record. Their authenticity is not in dispute. Hence, the
complaint can be decided on the basis of these undisputed
documents and submission made by the parties.

E. Jurisdiction of the authnri_!.]_/. fa

15.

authority observes l;}faﬂt h@gn‘lm as,wall as subject matter
jurisdiction to adjugitﬁfe thé’p!‘%ﬁe‘ﬁ; cumpigint for the reasons

_| - |r

givenbelow. |- B |
E.1 Territorial [urh:dieﬁ'on-'

16. As per notification qn ;/QZ{Z‘UT? lTCj’ dated 14.12.2017 issued
by Town and Courftry Pﬁanmng J}epaftment Haryana the
jurisdiction of Real Estate Regu"létﬁiy authunty, Gurugram shall be
entire Gurugram piﬁrlpc-{p rgoga;kvgﬂ).pmces situated in
Gurugram. In the Jpresent, f:as_e,;t_hé;;m;pqt,ﬁin_questinn is situated
within the planning ariza-"nf{;uruéﬁm District, therefore this
authority has completed territorial jurisdiction to deal with the

present complaint.

E.Il Subject-matter jurisdiction
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Section 11(4)(a) of the Act, 2016 provides that the promoter shall
be responsible to the allottee as per agreement for sale. Section

11(4)(a) is reproduced as hereunder:

Section 11(4)(a)

Be responsible for all obligations, responsi bilities and functions
under the provisions of this Act or the rules and regulations made
thereunder or to the allottees as per the agreement for sale, or to
the association of allottees, as the case may be, till the conveyance
of all the apartments, plots or-buildings, as the case may be, to the

 aréas to the association of allottees or
may be;

TR e A
The provision of assured. return ﬁ%{};t of the builder buyer’s
agreement, as per f Iﬁ : the B ted........ Accordingly,
the promoter is/Te Mﬁi Lo ons/responsibilities
and functions includinlg payment of ass sturns as provided
in Builder Buyer’s Agreement. . |

Section 34~!iu}ict_l_:lnns of the A 1™

34(f) of the Aqftﬁi:m;fdg; ; enstre con pﬁé‘ﬂw’ f fha‘ obligations cast
upon the promoters, the allatt=es a d the real estate agents under
this Act and the rules apd regulations made thereunder.

So, in view of the provisions of the Act of 2016 quoted above, the

T F E T i =

authority has complete jurisdiction to decide the complaint

regarding nun-curhplianr;e of a'bligvggi_nns_ﬁy the promoter leaving
B N W A s BN IS

aside compensation which is to be decided by the adjudicating

I A 1Y A

officer if pursued by the complainants at a later Stage.
Findings on the relief sought by the complainants:
F.l Assured return

While filing the petition besides delayed possession charges of the
allotted unit as per builder buyer agreement dated 22.09.2008, the

claimants have also sought assured returns on monthly basis as per
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clause 2 of the agreement of Rs 32000/- per sq. ft. of super area per
month till the date of offer for handing over or completed unit to
the allottee. It is pleaded that the respondents have not complied
with the terms and conditions of the agreement. Though for some
time, the amount of assured returns was paid but later on, the
respondents refused to pay the same by taking a plea of the
Banning of Unregulated Depusit Schemes Act, 2019 (herein after
referred to as the Act of 20}?5@ at Act does not create a bar
for payment of assured retu%yﬁb %after coming into operation
and the payments madef thi egard are-protected as per section
2(4)(iii) of the abuye—meytianed H’t‘t. However, the plea of
respondents is utheﬁv,i’se and who took a stand that though it paid
the amount of aséu;ea returns uptn ﬁheyeaﬁ 2018 but did not pay

the same amuunt aﬂ:ér cd;mng ihtn ﬂ'urt;e qf the Act of 2019 as it

"
' |
| i
u'

i, L-H |
The Act of 2016 def‘k&m &}'@E@g@@ﬁ%ﬂé" means an agreement
S — S
entered into between the prumufer and the allottee [Section 2(c)].

An agreement fq‘r %124% @I’@eigs&ag arrangement entered

between the promoter anchaillattee. with freewill and consent of

was declared i!legai.

both the parties. Anagreement defines the rights and liabilities of
both the parties i.e,, promoter and the allottee and marks the start
of new contractual relationship between them. This contractual
relationship gives rise to future agreements and transactions
between them. The different kinds of payment plans were in vogue
and legal within the meaning of the agreement for sale. One of the

integral part of this agreement is the transaction of assured return
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inter-se parties. The “agreement for sale” after coming into force of
this Act (i.e., Act of 2016) shall be in the prescribed form as per
rules but this Act of 2016 does not rewrite the “agreement” entered
between promoter and allottee prior to coming into force of the Act
as held by the Hon’ble Bombay High Court in case Neelkamal
Realtors Suburban Private Limited and Anr. v/s Union of India
& Ors., (Writ Petition No. 2737 of 2017] decided on 06.12.2017.
Since the agreement deﬁm@;ﬁ ,;ﬁyer promoter relationship
therefore, it can be said th#; t :ﬁeement for assured returns
between the promoter’ ,;_;pd [Mlm;tee .arises out of the same
relationship. Thereﬁo:ﬂ;’@tﬁﬂ be safd Efatit‘hb real estate regulatory
i

authority has cuq&pjegé jurlsafcnun to de mm assured return
cases as the mntm-.él relgﬂiﬁ p hnsf_.- uu? &agreement for sale

; ﬂ? ’pr&vmians of section

only and benveemfhe §gm
11(4)(a) of the Aﬁt Q.{\
would be respun51bl of‘ a

p :r‘.;_ .-- .-;.' e g
the agreement for sale tﬂl ‘the execution nf conveyance deed of the

unit in favour of th ll@gesaﬂuw,éthneg issues arise for

consideration as tu e
iﬂ"- 1 I ) f'- |

i. Whether authnnt}r f‘sivgit‘hi'i'n e jhﬁscﬂﬂﬁn to vary its earlier
stand regarding assured returns due to changed facts and
circumstances.

ii. Whether the authority is competent to allow assured returns
to the allottees in pre-RERA cases, after the Act of 2016 came

into operation,
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li. Whether the Act of 2019 bars payment of assured returns to
the allottees in pre-RERA cases

While taking up the cases of Brhimjeet & Anr. Vs. M/s Landmark
Apartments Pvt. Ltd, (complaint no 141 of 2018), and Sh.
Bharam Singh & Anr. Vs. Venetain LDF Projects LLP” (complaint
no 175 of 2018) decided on 07.08.2018 and 27.11.2018
respectively, it was held by the attthnrity that it has no jurisdiction
to deal with cases of assured an. Though in those cases, the
issue of assured returns wasmﬁsﬁqﬁ to be paid by the builder to
an allottee but at that’ t(.me nﬁ&h&r the full facts were brought
before the authurity norp'it Waas argued on behalf of the allottees
that on the basis ﬁf:bop‘tractua! obligations, thg builder is obligated
to pay that amount Eluwever, there is no ba¥ to take a different
view from the ear:llfﬁr one if l‘féwhfac{s and '_}hw have been brought
before an adjudicat’ipgf{gﬂt]jurf_ty or the court. There is a doctrine of
“prospective averru?ﬁiq# rand, which" provides that the law
declared by the court applies to the cases arising in future only and
its applicability to the cases wmchhavg attained finality is saved
because the repeal-would otherwise work hardship to those who
had trusted to its Exi's'téri'c;e::ﬂ‘référeﬁée"iﬁ this Yegard can be made
to the case of Sarwan Kumar & Anr Vs, Madan Lal Aggarwal
Appeal (civil} 1058 of 2003 decided on 06.02.2003 and wherein
the hon’ble apex court observed as mentioned above. So, now the
plea raised with regard to maintainability of the complaint in the
face of earlier orders of the authority in not tenable. The authority

can take a different view from-the earlier one on the basis of new
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facts and law and the pronouncements made by the apex court of
the land. It is now well settled preposition of law that when
payment of assured returns is part and parcel of builder buyer’s
agreement (maybe there is a clause in that document or by way of
addendum , memorandum of understanding or terms and
conditions of the allotment of a unit), then the builder is liable to
pay that amount as agreed upnn and can't take a plea that it is not

o |

liable to pay the amuun;‘_,

agreement for sale defines th a'_::‘:.-:a_ti,-'- relationship. So, it can
be said that the agrgetﬁiqnt* fdp assglr't'd returns between the
promoter and allutﬁe a‘rimé? mﬁ uf ﬂi‘é«{a@_@relatmnshlp and is
marked by the nngm-al agreeme«aﬁor sale. ’Eharefnre it can be said
that the autharity has cun}pl% furisdlcha‘g ‘with respect to

itionship arises out of

{ﬁg same contracting
parties to agreemenb of. .
assured returns is on the basi 5 'énﬁfr;ctual obligations arising
between the parﬁes{ Tﬁ %.%séaf éf@leéﬁAUrban Land and
Infrastructure Limited & Anr. v/s inan nf India & Ors. (Writ
Petition (Civil) No. 43 of 2019). décided on'09.08.2019, it was
observed by the Hon’ble Apex Court of the land that “...allottees
who had entered into “assured return/committed returns’
agreements with these developers, whereby, upon payment of a
substantial portion of the total sale consideration upfront at the time
of execution of agreement, the developer undertook to pay a certain

amount to allottees on a monthly basis from the date of execution of
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agreement till the date of handing over of possession to the allottees”,
It was further held that ‘amounts raised by developers under
assured return schemes had the “commercial effect of a borrowing’
which became clear from the developer’s annual returns in which
the amount raised was shown as ‘commitment charges” under the
head “financial costs”, As a result, such allottees were held to be
“financial creditors” within the meaning of section 5(7) of the
Code" including its treatmeuﬁiﬂ‘mbl{;s of accounts of the promoter
and for the purposes uf¢"

»'#‘l.r:t- i

, in the latest

pronouncement on thi§ iaspém:» in case Jaypee Kensington
Boulevard Apartméaﬁ Wafm‘@ A&Em‘dﬂan and Ors. vs. NBCC
(India) Ltd. and ‘i’.?}!s /(24. 03.202 1-=SC] MANUY SC/0206 /2021,

the same view was followed-a§ taken earlier in the case of Pioneer
Urban Land fnﬁ‘asn'ucmre Ld & Anr. with regard to the allottees
of assured returns to_he: financial creditors within the meaning of
section 5(7) of the @nde Thﬁh aft’el* r:aming into force the Act of
2016 w.ef 01.05.2017, th'E*bl*iidﬁf“f(nbhgated to register the
project with the aﬁt@rm@eﬁ@‘aﬂmg&ﬂg pfﬁ]ect as per proviso
to section 3(1) ofd'he Act of 201? rf:ad with rule 2(o) of the Rules,

2017. The Act nf_.aZOJcG ‘has | !mﬂir‘bvlsmn'- for re-wri ting of
contractual obligations between the parties as held by the Hon'ble
Bombay High Court in case Neelkamal Realtors Suburban Private
Limited and Anr. v/s Union of India & Ors., (supra) as quoted
earlier. So, the respondents/builders can't take a plea that there
was no contractual obligation to pay the amount of assured returns

to the allottee after the Act of 2016 came into force or that a new
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agreement is being executed with regard to that fact. When there
is an obligation of the promoter against an allottee to pay the
amount of assured returns, then he can't wriggle out from that
situation by taking a plea of the enforcement of Act of 2016, BUDS
Act 2019 or any other law.

20. It is pleaded on behalf of respondents/builders that after the
Banning of Unregulated Depns&k&q'hemes Act of 2019 came into
force, there is bar for paymeﬁif_ Assure:

of the above menn% g, ' 41:1? wy;urd deposit’ as an
amount of money ;ag@v ' {

% return whether
] & or in kind or in

after a spec:f' ied ﬁemé or ntﬁd 1
the form of a speclﬂed__’s &

form of interest, bauus?p% lm W ,;; farm, but does not

include n;,,h 2
i. an amount re r,gxe purpose of,
business and !g g% ﬁ‘ on'tasuch business
including—

i, advance receifeé ﬂﬂ mfng&G\ M[IQI /GO{b‘lq‘eratfan of an

immovable praperty under an agreement or arrangement
subject to the condition that such advance is adjusted
against such immovable property as specified in terms of the
agreement or arrangement.

21. A perusal of the above-mentioned definition of the term ‘deposit’
shows that it has been given the same meaning as assigned to it

under the Companies Act, 2013 and the same provides under
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section 2(31) includes any receipt by way of deposit or loan or in
any other form by a company but does not include such categories
of amount as may be prescribed in consultation with the Reserve
Bank of India. Similarly rule 2(c) of the Companies (Acceptance of
Deposits) Rules, 2014 defines the meaning of deposit which
includes any receipt of money by way of deposit or loan or in any
other form by a company but does not include.

. il
:_'L L.' IJ;.{;‘_’;:_!-:. _:_" -
i. as a advance, accounted for in any manner whatsoever,
received in cannecﬁdg}%&jyj;g;’ consideration for an
0 i

immovable property .~

¥ 304t

ii. as an advance received qﬁ_ﬁ:‘i@syﬂﬁw&d by any sectoral
regulator or in accordance with'directions of Central or
State Governmenty” oo &0

So, keeping in view the a mentioned provisions of the Act of
2019 and the Cnméggl} K%lé m[fs 1' hgﬁn as to whether an
allottee is Entitled;tq;}:gt;fw‘f% I;I’]ét | n WQEase where he has
deposited substantial 1@%ug§f’?£§@gj§§ns’ideratiun against the
allotment of a unit with the’ r at the Eime of booking or

¥ DR T'EY
immediately theréfér_,a‘% %@@ﬂug&p between them.

The Government of India enacted the Banning of Unregulated
Deposit Schemes Act, 2019 to pmﬁde for a comprehensive
mechanism to ban the unregulated deposit schemes, other than
deposits taken in the ordinary course of business and to protect the
interest of depositors and for matters connected therewith or
incidental thereto as defined in section 2 (4) of the BUDS Act 2019
mentioned above.
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It is evident from the perusal t{}f section 2(4)(1)(ii) of the above-
mentioned Act that the advances received in connection with
consideration of an immovable property under an agreement or
arrangement subject to the condition that such advances are
adjusted against such immovable property as specified in terms of
the agreement or arrangement do not fall within the term of

deposit, which have been banned b{ the Act of 2019.
@m&bw promissory estoppel. As

- A

Moreover, the developer is
per this doctrine, the view is thatitany person has made a promise
and the promisee hasmgted ph suc}; promise and altered his
position, then the pﬂﬁbﬁ}ﬁ%m ‘Lh_r_ i l":,:12(1\«:mmply with his or
her promise. Whgn the hui{ders failed- to honour their
commitments, mumher of &sef vﬁere fil%l#hy the creditors at
different forums sﬁch'lfs k}gﬂ Itfel#a eerﬁUrbun Land and
Infrastructure wﬁ{c@\ a?el%l ’ ’@l‘ﬁ'ﬂl government to
enact the Banning of* ér&g ‘ E{pnﬂ; /Scheme Act, 2019 on

DE i =

31.07.2019 in pursuant to the-Banning of Unregulated Deposit
Scheme Ordman& 2[}1% M&@r @é" n}n’bt question to be

decided is as to whether the schemes ﬂnated earlier by the builders

and promising as assured returns.on'the basis of allotment of units
are covered by the abovementioned Act or not. A similar issue for
consideration arose before Hon’ble RERA Panchkula in case
Baldev Gautam VS Rise Projects Private Limited (RERA-PKL-
2068-2019) where in it was held on 11.03.2020 that a builder is

liable to pay monthly assured returns to the complainants till
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possession of respective apartments stands handed over and there
is no illegality in this regard,

The definition of term ‘deposit’ as given in the BUDS Act 2019, has
the same meaning as assigned to it under the Companies Act 2013,
as per section 2(4)(iv)(i) i.e, explanation to sub-clause (iv). In
pursuant to powers conferred by clause 31 of section 2, section 73
and 76 read with sub- sectmrp 1 and 2 of section 469 of the
Companies Act 2013, the" R 5

S ]:h regard to acceptance of
| .'HE_'-{‘:I in the year 2014 and the
same came into farcyy@g ﬂiﬁﬂm TJ!E definition of deposit has

been given under ;é;ﬁop'{fc'l E} ;@gahw&n’fentiuned Rules and
as per clause xh'r{bj ‘as advarce, agcuunt‘ed for in any manner

deposits by the companies we

whatsoever recﬁm in r;o nectio w]lth cah$derat1nn for an
immovable prupguy‘\ unded’ aia rqén}: ‘or arrangement,
provided such advatice s bd;wsted é’gamst such property in
accordance with the témgs aﬁagreamaﬁt“nr arrangement shall not
be a deposit. Thuugh there is Droviso tu this provision as well as to
the amounts rec@% un%lé'@e ﬁ‘iﬂt} ‘d’ and the amount
becoming refundable with-or m;hout~mterest due to the reasons
that the company- ad)cépﬁng the‘mnn'ey does not have necessary
permission or approval whenever required to deal in the goods or
properties or services for which the money is taken, then the
amount received shall be deemed to be a deposit under these rules
however, the same are not applicable in the case in hand. Though
it is contended that there is no necessary permission or approval

to take the sale consideration as advance and would be considered
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as deposit as per sub-clause 2(xv)(b) but the plea advanced in this
regard is devoid of merit. First of all, there is exclusion clause to
section 2 (xiv)(b) which provides that unless specifically excluded
under this clause. Earlier, the deposits received by the companies
or the builders as advance were considered as deposits but w.e.f.
29.06.2016, it was provided that the money received as such would

not be deposit unless spemﬂcall excluded under this clause. A

e
N~

- pe v
.

to clause 2 of the First

;:'.“ emes framed under section 2

(2) The following fﬁlﬂ?&
under this Act ni&rﬁap;f

(a) deposits 'uccepted un
glste;T wkh an
establi
(b) any oth e@u
Governm

(LN

ﬁ(’_.}m{rle br’ an arrangement
] in India constituted or

offered within a Certair

consideration by* way! g{ﬁ?apte—ﬁhajmﬂdep promised certain
amount by way of assured returns for a certain period. So, on his
failure to fulfil that commitment, the allottee has a right to
approach the authority for redressal of his grievances by way of

filing a complaint.

It is not disputed that the respondents are a real estate developer,
and it had not obtained registration under the Act of 2016 for the
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project in question. However, the project in which the advance has
been received by the developer from the allottees is an ongoing
project as per section 3(1) of the Act of 2016 and, the same would
fall within the jurisdiction of the authority for giving the desired
relief to the complainants besides initiating penal proceedings. So,
the amount paid by the complainants to the builder is a regulated
deposit accepted by the late:r: from the former against the
immovable property to be fei } to the allottee later on.

F. 1l Delay possession char (!’**‘*'1?2‘

In the present complaygq;@ qm‘i]ilglnglts‘kntend to continue with
the project and are séela‘gg@ JL“t::n’l"ifrf;hé subject unit and delay

possession charg,észaﬁa prnwded under the provisions of section
18(1) of the Act wmch readsas under i

18(1). If the pmrﬁdt mﬁferéur rdphcﬂﬂe to give possession
of an apartment, r;;b:g ng,

........................... : (,J‘ ‘5 ;’
Provided that where an\’"m&ms n‘ﬁ’t intend to withdraw from

the project, he.sh ai ater, interest for every

month of delay, bﬁh ﬁ%ﬁ:’ slsfﬁi}an, at such rate

as may be pres
The builder bu}ter Qgrqé_q;eht‘ da;gd }%’QQ 2008 was executed
between the parties. As per Tecital A(ﬁ] of the builder buyer
agreement, the possession was to be handed over by October

01.10.2010. The recital A(6) of the builder buyer agreement is
reproduced below:

“Section 18: Retur}l ofgm nn‘andmmp smian

The developer shall issue a notice in writing to every Allottee for
taking over possession. All possessions shall be handed over by
October 1,2010 subject to the payment of entire consideration
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along with any other dues payable by the allottee to the
Developer. It is clarified that Yelays in handing over possession
on ground of non-clearance of outstanding dues shall be dealt
with as failure to takeover possession and the allottee shall be
liable to pay the Holding and other applicable charges for such
delay more specifically described in para 7 below.

31. At the outset, it is relevant to comment on the preset possession

clause of the agreement wherein the possession has been subjected

A2
efault un
ot ]

o
e K|,5tl,!: y him in fulfilling

N \ € ,%“'J ‘
formalities and documenta! C.as'presc ;ﬁ:ed by the promoter

SNAOTE - GU"’-‘"
may make the possession™ : u@efé';ant for the purpose of

allottees and thgeémx%rrﬂ ﬁﬂtﬂnr handing over
A AL 4 .

possession loses m---ugem= Th oration, of such clause in
(i | WA
yo gl:ér sfj:l\ﬁf to evade the liability

towards timely delivery of subject unit and to deprive the allottees

the buyer's agreeh{éﬁt

of their right accruing after delay in possession. This is just to
comment as to how the builder has misused his dominant position
and drafted such mischievous clause in the agreement and the

allottees is left with no option but to sign on the dotted lines.
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Admissibility of delay possession charges at prescribed rate of
interest: The complainants are seeking delay possession charges.
However, proviso to section 18 provides that where an allottees
does not intend to withdraw from the project, he shall be paid, by
the promoter, interest for every month of delay, till the handing
over of possession, at such ratig_s may be prescribed and it has
been prescribed under rul@h tiga rules. Rule 15 has been

reproduced as under:

Rule 15, Frescrfbed ’f‘at&o}' fﬂ’;erest— JPrnwsa to section 12,

section 18 dnd»- @‘ﬂtﬂoﬂ, @{d .iubsecuan (7) of

section 19 F

(1) Fa @e rpose nfpmvmtesec Egsecnan 18; and
ub-Sec. ans {4} and (7)'of r:no the “interest at

’{kh the&‘ Hank of India
h ﬁ marg naﬂcasﬁaf ¢
wq d | t i

df grate +2
e §'td;ie nEank of India

I'S not in use, it

shall r.fc lending rates
which x from time to time
Jor lending

—\.l-"'L_

The legislature in, its-rmsqnmjn the su hordmate legislation under

the rule 15 of the r&hs ﬁas’ d%téi"nﬂnﬁd the prescribed rate of
interest. (=1 )]s LI __: XAV

Consequently, as per website of the State Bank of India i.e,
https://sbi.co.in, the marginal cost of lending rate (in short, MCLR)
as on date ie. 05.04.2022 is 7.30%. Accordingly, the prescribed

rate of interest will be marginal cost of lending rate +2% i.e., 9.30%.
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The definition of term ‘interest’ as defined under section 2(za) of
the Act provides that the rate of interest chargeable from the
allottee by the promoter, in case of default, shall be equal to the rate
of interest which the promoter shall be liable to pay the allottee, in
case of default. The relevant section is reproduced below:
"(za) "interest” means the rates of interest payable by the

promoter or the allottee, asitre case may be.

Explanation. —For t ot '

(i)  therate of interg

promaoter, in case of
interest which“th

sgble from the allottee by the

-..“

ilt, shall be equal to the rate of

aHottee in

(i)  the mf pr%%ﬂﬁm‘b{er to the allottee

shall be' mm%dm ﬂwe‘%;g 1oter received the

an;ngm or any pare. tﬁem@f till
: frmr.' interest

ereomn, 1

_ on record and
) nd the respondents, the
authority is satisfied that

the provisions of @e%d;ﬁ' H ﬁea A& of the agreement

executed between the parpes ou 22.09.%0({8 ,the,pussessmn of the
subject unit was. to 'be aehwe\aed'f‘ within |s’ﬁpulated time ie,
01.10.2010. However now, the proposition before it is as to
whether an allottees who are getting/entitled for assured return
even after expiry of due date of possession, can claim both the

assured return as well as delayed possessinﬁ charges?

To answer the above proposition, it is worthwhile to consider that

the assured return is payable to the allottees on account of a
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provision in the BBA or in a Mol having reference of the BBA or an
addendum to the BBA or in a MoU or allotment letter. The assured
return in this case is payable from the date of making 100% of the
total sale consideration till completion of the building. The amount
of assured return has been committed by the promoter which at
Rs. 64 /- per sq.ft. of the super area (i.e, 500 sq.ft.). The amount of
Rs. 32,000/- of assured return has been committed by the

promoter which is more ttn@_:; masunab!e in the present

circumstance. If we compa rel his qured return with delayed

possession charges payaﬂfe un"{;;' a:rmﬁ“ﬁu to section 18(1) of the
Act, 2016, the assured Pe;m% is mﬁﬁbattej- 1.e., assured return in
this case is payab ﬁé 32 ﬂﬂ{)f per mnn’th whereas the delayed
possession charg paya dlbappjm{nateaﬂ!s 13,562.50/- per
month. By way of aséured e prtmimter has assured the
allottees that they wnuld "be enl:l'tled fdr this specific amount till
offer of possession. Acefindﬁjg mtémst of the allottees is
protected even after the\dhe-tdatewﬁf'i:mssr.3551nn is over as the
assured returns are &ya% Faaﬁ Mwﬁ munths after the date
of completion of th_ﬂ project or nﬁ;ﬁ_‘dgte of sald unit/space is put
on lease whichever is earlier, T e ptﬂ‘fﬁnSEaf delayed possession
charges after due date of possession is served on payment of
assured return after due date of possession as the same is to
safeguard the interest of the allottees as their money is continued
to be used by the promoter even after the promised due date and
in return, they are to be paid either the assured return or delayed

possession charges whichever is higher.
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Accordingly, the authority decides that in cases where assured
return is reasonable and comperable with the delayed possession
charges under section 18 and assured return is payable even after
due date of possession till from the date of completion of the
project, then the allottees shall be entitled to assured return or
delayed possession charges, whichever is higher without prejudice
to any other remedy mcluding cnng_Pensatinn Hence, the authority

n.. '-._, _,pay assured return from the

possession @Rs. 64/- péi(ﬁq of super area (ie., Rs.

32,000/- per mon,thl thﬁE I@Ié\ﬁpﬁpf the project and

declines to urderibayg( nt mff -any amoun ﬁ- count of delayed

possession chargésasﬂhmunﬁz:%ﬁt ;‘as'}ee @Ect&d by granting
assured return till cunsml,cttdn qr tl‘ie Séld mercial building is

complete. W‘“ y,
i-“'iu i
ey

Directions of the mﬁhnﬁ;g.f_

Hence, the authg;_yi% ) ses this order and issue the

following direcﬁuﬁs gni 37,0l Acts.

i. Since assurei@n{qﬂ tb%ilbé @&ﬁﬁg Iﬁre allowed than

delay possession charges so the respondents are directed to

pay the arrears of amount cf assured return at the rate of Rs.
32,000/- per month (i.e., 64/- per sq.ft. of the super area) to the
complainants from the date the payment of assured return has
not been paid i.e, October 2018 till the date of completion of

construction of building. After completion of the construction
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of the building, the respondent/builder would be liable to pay
monthly assured returns @64 /- per sq. ft. of the super area up

to 36 months or till the unit is put on lease whichever is earlier.

ii. The respondents are also directed to pay the outstanding
accrued assured return amount till date at the agreed rate
within 90 days from the date of order after adjustment of
outstanding dues, if any, frum the complainants and failing
._ le with interest @7.30% p.a.

e anything from the

_-i % ﬁreement of sale.

Khandelwal)
Member Chairman

Haryana nr,g%y Gurugram
Dated: 05.¢ K E

F\H\)lj(-\ "\lw'
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