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BEFORE THE HARYANA REAL ESTATE
REGULATORY AUTHORITY, GURUGRAM

Complaint no. : 2970 0f 2021
Date of filing complaint: 05.08.2021
First date of hearing . 29.09.2021
Date of decision ¢ 05.04.2022

1. Kiran Mehra

2. Late Mr, Devinder Mehra, through his legal Complainants
heir Ms. Kiran Mehra e~
R/o0: - B-459, New FriendsColony

SRl B
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4. Brij Kishore
5. Virender Kumar B
All are R/o: Vatika Triangle, 4 flopr, Sushant
Lok-1, Block A, MG-Hnaﬁ,Gurggrgmi';lZZﬂ{}*Z, ~ Respondents

s

CORAM: N e N

Dr. K.K. Khandelwal *. "'*_’ TE REG\ > Chairman
Shri Vijay Kumar Goyal . =t Member
APPEARANCE: "}l /4 It I

Mr. Abhimanyu Dhawan Advocate for the complainants
Ms. Ankur Berry : Advocate for the respondents

ORDER

The present complaint has been filed by the complainants
/allottees under section 31 of the Real Estate (Regulation and
Development) Act, 2016 (in short, the Act) read with rule 28 of the
Haryana Real Estate (Regulation and Development) Rules, 2017 (in
short, the Rules) for violation of section 11(4)(a) of the Act wherein
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it is inter alia prescribed that the promoter shall be responsible for
all obligations, responsibilities and functions to the allottees as per

the agreement for sale executed inter-se them.
Project and unit related details

The particulars of the project, the details of sale consideration, the
amount paid by the complainants, date of proposed handing over

the possession, delay penud F;ﬁ{ly, have been detailed in the

S. No. Heads ':: z o '_ i matiun
1. |Name and lo f Lthe |, XT City Centre”,
project y A | urgaun Haryana
2. | Nature of the ﬁ}bject ... g
3. | Area oftheﬁaﬁjgct AN (10:7
4. | DTCP Licenser | H 0
= i\'p i_x.'"’ i i t
validupto . ° ‘i.‘ 2R
5. | RERA reg:ster&df‘ng I
registered e J &
6. | Date of execution of bu
buyer’'s agreeme:
7. |Unitno. B8 AR B€ HOLENE
o | ]3] |19 a
9. |Newunitno— = ' > 132473 ﬂﬂbr, block D 1
admeasuring 500 sq.ft.
(as per letter dated 26.03.2018,
page 70 of reply)
10. | Total consideration Rs. 25,00,000/-
As per clause 1 of BBA
(page 20 of complaint being
. sale consideration)
11. | Total amount paid by the | Rs. 25,00,000/-
complainants * | As per clause 2 of BBA ]
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(Page 20 of complaint being |
sale consideration)

return

12, | Due date of delivery of 01.10.2010 (As per clause 2 of
possession the builder buyer’s agreement

| (page 20 of complaint)
13. | Provision regarding assured | Since the unit would be

g "-?'3»:hereby undertakes to make a
. Sw{ payment by way of committed
7 freturn  during construction

|"period, as under, which the

gllqtt‘pe{duly accepts:

w completed unit to the
: e J___ 1

completed and handed over by
15t October 2010, and since the
allottee has paid part/ full sale
consideration on signing of this
agreement, the developer

H&;M: uuuuuuuuuuuuuuuuuuuuuu

....... L. ool RO

by specifically
ified that the committed
{ be paid by the
developer up to 30.09.2010 or

tion of the project, up to
s date of offer for handing

7 s¢ N(i) Return on
fﬂﬁw&dﬁ'

of the project
and letting out of space
That on the completion of th
project, the space would be let
-out by the developer at his
own cost to a bonafide lessee at
a minimum rental of Rs. 64 /-

per
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[ sq.ft. per month less TDS at
source. In the event of the
developer being unable to
finalize the leasing
arrangements, it shall pay the
minimum rent at Rs. 64/- per
sq.ft. per month to the allottee
as Minimum Guaranteed Rent
for the first 36 months after the
date of completion of the
project or till the date the said
/7| unit/space is put on lease,
|- whichever is earlier. If on
.;g-qcr:ount of any reason, the
|lease rent achieved is less than
Rs E&.{ per sq.ft. per month of

-4 Ulsupet area, then the Developer
shall.re to the Allottee, a
“| compensation calculated at Rs.

(S / ' 13{][ f 'Eve,ryune rupee drop

P' - J ’ il /E-\.; 1 rental below Rs.
i '*\(_., | s@. per month.
K| | l
1{\ 31 | L
} "H"‘.Lwﬂl - ; ﬁ. KF

14. | Date of offer of poss
the complaing : -
j5. Occupation e L IS I aine
16. | Delay in handmg uvqr tlll date 1 6 month 4 days
i of decision i.e., 05 mTZMZJ A< ALV
Facts of the mmplaint

The complainants have submitted that in the month of August

2009, the respondents,
newspapers/other media platforms
purchase of prime commercial space

apartments & corporate offices in their real estate

through public advertisements in
invited applications for
for retail, hotels, serviced

project under
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the name of "Vatika Trade Centre" located in sector 82A, Gurugram
being constructed within the revenue estate of Village Sikhopur,
Tehsil Sohna & Distt Gurugram. The representations were made by
the respondents that the project would be one of the most notable
hubs of the region. The commercial hub would be a 'magnet for
MNC's, Indian Business Houses. It would stand large in one of the
most enviable locations on NH - 8 with unmatched connectivity

through the proposed 8 lan&;emgﬁsyyay and the metro.
i b ‘:T:’.A‘:"i}l ¥

e
L by

The complainants booked a tfui 10: 814A on the 8" floor of tower
'A' in "Vatika Trade C;nﬁﬁf\jfwagf Sikhopur in Tehsil Sohna &
A28 A B N
District Gurugram, a mea@rir@ épﬁ?'ﬂxiﬁﬁﬁ sq. ft. in the said

project under tha_t_ -”'___t:'bmml_'&méﬂ"' r?eturn jﬂan as offered by

respondents and gmg'rg'tianed—inthé Bﬁ}lﬂer buyer agreement dated
28" February 2009 f‘subs;eqﬁnnrftily :vidg letter faddendum dated
27% July 2011, the _s.g%i_ld'p%rojq;t was unilaterally shifted to a new
area, and they were anﬂt{?}iu‘mfﬂulﬂé onthe 3rd floor of block '

D' in "Vatika INXT City Centre’,-NH-8, Sector 83, Gurugram

admeasuring appwgsq%qw%is »
5 % R }: 4 'LJ'{, R..AT) .. r-r.'\ = o, z
assurances given by respondents in the project, they paid the full
E i LB RO N Y A
sale r:onsideratiu‘n_ﬁ_ﬁ'Rs.BQL‘D&,UdOZIm the respondents. That after
paying the total sale consideration amount in February 2009, the

ing utmost faith in the

respondents executed builder buyer agreement dated 28t
February 2009 in favour of the complainants. Though the said
builder buyer agreement mentioned the total sale consideration of
Rs. 25,00,000/- for a total area of 500 sq.ft. but the actual payment
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made was Rs. 39,00,000/- as the balance amount of Rs. 4,00,000/-

was paid in cash.

It was avowed in the said agreement that the unit would be
completed and handed over by 01.10.2010. Since, the
complainants had paid full sale consideration on signing of the
agreement. So, the respondents undertook to make payment of Rs.

32,000/- per month, by way of committed return, during

construction period. It was furt L;Elared that in the event of any
A w e

J i‘]j&}espnndents would continue
to pay the said sum of grégqﬂp. / -till the-date of offer for handing
over of completed umti‘hthé' complaitiants.

e

delay in completion of the prﬁi

Needless to say, thafl the ﬁfn]ec_;_ is stiﬂti-g not complete and
accordingly the unithas nu{t-bgénhaﬁlded ov;rﬁgh the complainants
till date. However; the respondents, as committed and legally
bound, kept on payingﬁﬁw\cqmrﬁltiﬁiﬂmmuf Rs. 32,000/- per
month till 07.09.2018,“when, abriptly” without any prior
nntice[:ommunicg_tig‘_n, Iﬂtﬁhéh rrt;p}gngeiltg. stopped paying the
monthly cnmmin'g'eﬁ; ret%ng;,%s@éd %ﬁéﬁ@ﬁthem the monthly
commitment ret:_umg rf?p{;mdﬁpts._ ;IFE r.f{?r.c.Inlg us to sign an
addendum, which-absolves' l‘eslzfnndé:fts" from any responsibility
regarding payment of returns as assured, committed and agreed,
vide a duly signed and legally bound and enforceable builder buyer
agreement dated 28t February 2009. Despite continual requests
and reminders, respondents have failed to pay the entire

consideration alongwith assured returns to the complainants.
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The respondents have intentionally breached the provisions of the
builder buyer agreement dated 28.02.2009. As per the contractual
obligation the respondents were to complete construction of the
said commercial unit and were to handover possession of the said
unit on or before the 01.10.2010. However, the respondents
miserably failed to fulfil their contractual obligations and have
ferociously delayed the construction as well as the offer of
possession of the project "Vatﬂ{aiﬂ?{T City Centre”,

e objective to cheat and to
prolong the said timelh‘{" aéﬂ mentmned in the builder buyer
agreement would send &-m‘hilf gwiﬂg false ‘assurances that the
project and its cunstructmn was going on in full swing and soon,
they would be mumg the offer af ppssesmm letter. The builder
adopted that modus operandi $1m:ie tﬁe‘begmnmg to keep its
buyers in the dark regardmg the time n{offenng the possession of
the units. It is pemnea{qumﬁhu ﬂi,a;:.;ﬂ'[date the possession of
the said unit has not been bﬁer.e;aand'the builder has delayed the
same for over more. ﬁhan i23|m5n€15 now.

A E W oA |
That it is pertmer;tiu nntq»that .he develuperdld not construct the

unit within assured periuﬂ ‘as ‘specified in the builder buyer
agreement. The complainants visited the site to inspect the stage of
contraction of the tower, but they were never allowed to inspect or

click photographs of the unit or the said tower.

The complainants want to bring to the notice and knowledge of the
authority that they dutifully abided to the builder buyer’s
agreement. It would be correct to state that she has been duped by

Page 7 of 28



11,

12.

13.

HARERA ~
- GURUGRAM { Complaint no. 2970 ufZﬂZﬂ

the builder Vatika Limited and its Directors for having a paid their

hard-earned money."
Relief sought by the complainants:
The complainants have sought following relief(s):

i, Direct the respondents to pay the committed return of Rs.
32,000/- per month from 01.10.2018 to till date/ date of

possession, whichever is lat;el:

ii. Direct the respﬂndents ;}r unterest @18% should be
awarded on the amount mqﬂ’é%@cﬂbwe for the time period

starting from OL. wliﬂgé’f,tw ﬁl}.lhdate/gate of possession,

whichever is latejr 4 L“"K -\ -1'

iii. Direct the e%punder%ts [ ta H“CEI%’ ' out the title
registration/ axgcutmmnf'mqreganme ﬂ.&gd of the unit and to
handover ph}*slcai \tacant .pnasessah/n of the unit with

immediate effect. . <+ by
< ..|i __r-.':. F‘E "ly}

On the date of hearing, the auth‘ﬁrlty explamed to the respondents/

promoters abnutﬁtl-;g po?rgv&t%n %\a}fe&ed to have been
committed in relation to ectloq Ll{A Ea] nf t.he act to plead guilty

I\‘-

or not to plead guilty. - VU
Reply by the respondents

The respondents have contested the complaint on the following

grounds.

a. The complainants have misdirected themselves in filing the

above captioned complaint tefore the authority as the reliefs
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being claimed by them cannot be said to fall within the realm of
jurisdiction of this forum. It is humbly submitted that upon the
enactment of the Banning of Unregulated Deposit Schemes Act,
2019, the ‘assured return’ and any “committed returns” on the
deposit schemes have been banned. The respondents having not
taken registration from SEBI Band thus cannot run, operate,

continue an assured return scheme. As per Section 3 of the BUDS

Act all unregulated deposit’ schemas have been strictly banned

S 4
5 e

and deposit takers such as builds , cannot, directly or indirectly
%:91 advert:sement soliciting
participation or emuﬂﬁgnt Ih&roi' ﬁepgpt dEpnmt Thus, section 3
of the BUDS Aet.,}nﬂfites the asaﬂﬂred rﬂurh schemes, of the
builders and prnmuters Iegaf Jand punishable under law.
Further as per ﬂteSEBlAct,, 9‘5;'2 %llemvemvestment schemes
as defined under "SEC'tmp 11 AA an only be run and operated by
a registered person. Henea, the assured return scheme of they
has become illegal by?he dpehﬁuﬁ of law and the respondents
cannot be made ta runia schémeéwhich has become infructuous
by law. Thus, the present complaint deserves to be dismissed at
the very outset, uﬁiélldﬁt.éﬁaﬁhgﬁpfréqi’dué'“ﬁme of this hon’ble
authority.

promote, operate, iesﬁﬁ { |

- That the present complaint has been filed by the complainants
without there being placed any relevant documents showing
transfer of title in favour of Mrs. Kiran Mehra. It is submitted that
the booking and allotment was made in favour of Mr. Devinder
Mehra and the Mrs, Kiran Mehra. It is submitted that the booking
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and allotment was made in favour of Mr. Devinder Mehra and the
Mrs. Kiran Mehra however the complaint has only been signed
by Mrs. Kiran Mehra without proof of transfer of rights in subject
matter property in her favour. Thus, in few of lack of authority
while filing the present complaint, the same ought is not

entertained by this hon'ble authority.

c. The complainants have nut come before the hon’ble authority

with clean hands. The:¢o '#’;;;t has been filed by the
"F.: e BN ﬁ
complainants just to haras ":g,espnndents and to gain the

unjust enrichment. 1ti8 pertin:ént to, mfgntmn here that for the
fair adjudication of grie%ﬁnda as allaged by the complainants

requires detailed delib eration by leadmgth& ewdence and cross-

examination, thus only the m*.dl murt has ;unsdictmn to deal
with the cases rgqmreql datalled fEVIﬂEH?e fur proper and fair

d. It is pertinent to mdﬁun tha,; the p;esent complaint is not

adjudication.

maintainable before the hdﬁ’ﬁlﬁ“ﬁuthnrit}f as it is apparent from
the prayers sought uiihe%ﬂﬂmglainﬁ ﬁt is Er_',r'stal clear from
reading the complaint that the.complainants are not ‘allottees’,

but purely are ‘investors', who are only s"eiekirig assured return
from the respondents, by way of present petition, which is not

maintainable under the provisions of the Act, 2016.

e. Thatin view of the judgment and order dated 16.10.2017 passed
by the Maharashtra RERA Authority in the complaint titled
Mahesh Pariani vs. Monarch Solitaire order, complaint no:
CC00600000000078 of 2017, wherein it has been observed that
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in case where the complainants have invested money in the
project with sole intention of gaining profits out of the project,
then the complainants are in the position of co-promoter and
cannot be treated as ‘allottee’, The authority therein opined as
under:

“It means that the Complainants have the status of ‘Co-
promaoter’ of the project, it is evident that the dispute between
the Complainants and Lthe, Respondent is of a civil nature
between the promoter and eo-promoter, and does not pertain
to any contravention d}'fg{‘Rea! state (Regulation and
Development) Act, 201 ,_.«as?he complaint is, therefore,

dismissed."” - .
Thus, in view of the aforesaid %giaﬁ,{the Complainants herein
& 3 } r i I-...I . b..;: __.'.
could not and m.ﬁ&-_b ve filed the present complaint being a

co-promoter,

"

In a matter of Brhimjeet & Anr. Vs. M/s landmark Apartment

Pvt. Ltd. [cumﬁ[ifnﬁhd}lﬁ u_ﬁ_Zdi 8), the Hon'ble Haryana real
i i % l' !: " |

Estate Regulatui'}tik ﬁ’i{--’the same view as
& Vot o
observed by Maharﬂ\ﬂiﬁl‘ﬁm&@ﬁaﬁ'&sh Pariani stated that,

—

“The Compla:'?%mm adea ;gﬂg? ated 15.5.2018 with
regard to the refu a&d otur 55,000/- per month.
As per Clause 4 of the Mermorandum bf‘Uﬁder‘,émnd:‘ng dated
14.8.2010, the Complainants are'insisting that the RERA Authority
may get the assured return of Rs.55,000/ per month released to
him. A perusal of the Real Estate (Regulation & Development) Act,
2016 reveals that as per the Memorandum of Understanding, the
assured return is not a formal clause with regard to giving or
taking of possession of unit for which the buyer has paid an amount
of Rs.55 Lakhs to the builder which is not within the purview of
RERA Act. Rather, it is a civil matter. Since RERA Act deals with the
builder buyer relationship to the extent of timely delivery of
possession to the buyer or deals with withdrawal from the project,
as per the provisions of Section 18 (1) of the Act. As such, the buyer
is directed to pursue the matter with regard to getting assured
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return as per the Memorandum of Understanding by filing a case
before an appropriate forum/Adjudicating Officer.”

Thus, the RERA Act, 2016 cannot deal with issues of assured
return and hence the present complaint deserves to be

dismissed at the very outset.

That further in the matter of f;?haram Singh & Ors vs. Venetian
LDF Projects LLP (Complaint No. 175 of 2018), the hon'ble
authority, Gurugram uph,e.lq Jts earlier decision of not
entertaining any matter“ﬁ:@iﬁ t‘o ‘assured returns. That the

“that as already dpﬂ‘fr 'ml | nma‘}ﬁ of 2018 no case is

made out by thg{oﬁi ﬂﬁh g"tﬂﬁquthonry has taken
a view of mugh earlier abgﬂad efadthonty cannot go
beyond the view taken alreacly. in: snch es of assured return
schemes, the ~authority has no ;unsdr‘arran as such the
Complainants urd at .‘:heﬂy‘ mqlppmacb the ap,pi‘aprmte forum to
seek remedy’. 1\ |4 |

. That in view of’ the eatepa of ]hdﬁﬂ&ﬁl?'*gassed by this hon'ble
authority and the mteﬁtagd Burpuﬂe nf enactment RERA Act,
2016, the hon'ble autherity is ot l:h& right forum for the relief
sought by the pla ere is no question of
interest to be d?hf &ml{remﬁns plan in view of

the catena of judgemem:s passed|hy the authunty That the

complainants are artempting to seek an advantage of the
slowdown in the real estate sector and it is apparent from the
facts of the present case that the main purpose of the present
complaint is to harass the respondents by engaging and igniting
frivolous issues with ulterior motives to pressurize the

respondents.
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h. That the present complaint is an arm-twisting method
employed by the complainants to fulfil the illegitimate, illegal
and baseless claims so as to get benefit from the respondents.
Thus, the present complaint is without any basis and no cause of
action has arisen, till date, in favour of them and against the

respondents and hence the complaint deserves to be dismissed.

i. Itis humbly submitted that the cumpla inants be treated as ‘co-

promoter’ and not as ans."' f ¢’ @5 they have invested in the

m 1

project just to earn pruﬁtﬁﬁ?ﬁn‘x commercial unit. That the
sole motive of them i isto 'gef p;';aﬁts from the project by the way
of assured returp& sfcheﬁi'e Tiuis ‘they;shall be treated as co-
promoter in thg prqj‘ect :m&'r in no. eventuaﬁty; they be called or
allowed to cnr:;e.ytthm ;hepeﬁnlﬁan ofan® alluttee before this
hon’ble authnritﬁ;_ubgier thf d#ﬁqﬁﬂop d. provisions of RERA
Act, 2016 and, thus unt‘iusgruun al?_pe the present complaint
is not mamtama&é“ fb\fﬂqe af faw before the hon'ble

authority and is Ilable to be rajeated

j. Thatitis bruugﬁt f*@ the%mgvée%g_e u_ftthe hon'ble authority that
the cump!ama_nts. are gmity_ of placi ng untrue facts and are
attempting to hide the true colour ﬁf'fhe i-ritlentiun of their. That
before signing the agreement, they were well aware of the terms
and conditions as imposed upon the parties under the
agreement & the addendum and only after thorough reading, the
said agreement & addendum got signed and executed, They are
misrepresenting the true contents of the agreement &

addendum to extract more money from the respondents. The
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respondents have fulfilled all the obligations so far, as per the

said agreement.

It is further submitted that the complainants are making false
statement before the hon'ble authority, and all the averments
made by them are to be put to strict proof thereof. Thus, it is
evident that the entire case of is nothing but a web of lies and the

false and frivolous alleganunsr;ﬂnade against the respondents are

.-

nothing but an afterthnught.é her

J.

ge the present complaint filed by
[ Yo e FR2

the complainants deserves *-- ;;ﬁsmlssed with heavy costs. It is

pertinent to mention hére thalmmplahunt s act is also violative
of the provisions of Bﬁnnﬁgd’r" ﬂ)rr“éﬁujatbﬂ Deposit Act,2019 as
the complaint falls within the deﬁmtiuniuf"depomt takers”, as
per the Section ZLfs] of 'Ba!m‘lng of U nreguhted Deposit Schemes

Aty 2019 and the %%'di[“qmqbcﬁi bans @{Bh deposits, thereby
also bars such aMdEmn»l | /O /

) J

i

f" ::n.- .q
o~

The BBA dated 28@2‘20@9 &. addiEndﬂm dated 27.02.2011,

T T

said fact is ampl_E deqr ﬂu&taﬁ_ahgeg{:_gdip}_ause of possession in
the BBA. The BBA dated 28.02:2009 & addendum dated
27.02.2011 do net contain ‘a’single’ clause as to the due date of
delivery of possession and rather the only clause is of leasing
arrangements. Thus, the prayer of the complainants seeking
possession, is illegal and the present complaint ought to be
dismissed. Further, the prayer of compensation as demanded in
the complaint, does not fall within the jurisdiction of the hon'ble

authority and that too deserves to be dismissed.
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Copies of all the relevant documents have been filed and placed on
the record. Their authenticity is not in dispute. Hence, the
complaint can be decided on the basis of these undisputed

documents and submission made by the parties,
Jurisdiction of the authority

The respondents have raised preliminary objection regarding

jurisdiction of authority to entertam the present complaint, The

authority observes that it has_:_ r "1'I as well as subject matter

jurisdiction to ad]udlcate -,9-' :: L complaint for the reasons
s 1AV

given below. o\ ‘J { pil o

f PT“ v A
E.1 Territorial juﬂsilltﬁ;h WA \%

As per nuttfcatlm%af 1}92/2017—1T€P da‘eﬁ 14.12.2017 issued
by Town and Cauntry Plgnning Department, Haryana the
jurisdiction of Real Estate Regﬁlamrﬂm:thariry, Gurugram shall be
entire Gurugram Diﬂmmu;pmbnse.;wwh offices situated in
Gurugram. In the presén‘t-aﬁs’e, the project in question is situated
within the planning: aréa of @x@g‘taﬂgt District, therefore this
authority has cnrﬁpﬁted ﬁrﬁt‘ﬁhﬁ ﬁzﬁs&kﬁoﬂf to deal with the
present cnmp!ain’t )

E.Il Subject-matter jurisdiction

Section 11(4)(a) of the Act, 2016 provides that the promoter shall
be responsible to the allottee as per agreement for sale, Section

11(4)(a) is reproduced as hereunder:

Section 11(4)(a)
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Be responsible for all obligations, responsibilities and functions
under the provisions of this Act or the rules and regulations made
thereunder or to the allottees as per the agreement for sale, or to
the association of allottees, as the case may be, till the conveyance
of all the apartments, plots or buildings, as the case may be, to the
allottees, or the common areas to the association of allottees or
the competent authority, as the case may be;

The provision of assured returns is part of the builder buyer's
agreement, as per clause 15 of the BBA dated......... Accordingly,
the promoter is responsible for all obligations/responsibilities
and functions including payment of assured returns as provided
in Builder Buyer's Agreemen&, T ~, T

So, in view of the prﬂwsu}ns of the Act uf 2016 quoted above, the
authority has complete jurisdiction to decide the complaint
regarding non-compliance of nblii_gat_iuns bitﬁé promoter leaving
aside compensation which is to be decidéd by the adjudicating

officer if pursued by the cnmplainants at a Iater stage.

Findings on the rellefs\hgﬁt.@{ﬁl ( mplainants:

dreciid /A FRA
F.lI Assure retu;rn.l 21 z&@!‘ -3

While filing the petition bFSidES mlayfggogsesmn charges of the
allotted unit as per ‘builder buyér agreement dated 28.02.2009, the

claimants have also sought assured returns on monthly basis as per
clause 2 of the agreement of Rs 32000/- per sq. ft. of super area per
month till the date of offer for handing over or completed unit to
the allottee. It is pleaded that the respondents have not complied
with the terms and conditions of the agreement. Though for some

time, the amount of assured returns was paid but later on, the
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respondents refused to pay the same by taking a plea of the
Banning of Unregulated Deposit Schemes Act, 2019 (herein after
referred to as the Act of 2019). But that Act does not create a bar
for payment of assured returns even after coming into operation
and the payments made in this regard are protected as per section
2(4)(iii) of the above-mentioned Act. However, the plea of
respondents is otherwise and who took a stand that though it paid
the amount of assured returns uptq the year 2018 but did not pay

the same amount after coming ‘;f‘a?rce of the Act of 2019 as it

was declared illegal.

The Act of 2016 deﬁﬁes*”agl‘%e:ﬁén‘t ﬁﬁhsaie means an agreement
entered into between the prnmater and the allottee [Section 2(c)].

An agreement fi‘far sale 15 dgﬁned ﬂS an arrangement entered
between the pramgte;' anﬂ lottee 1w1th @eawill and consent of
both the parties. A‘Qigregnem deﬁdesghe (jghts and liabilities of
both the parties i.e,, ﬁvgﬂg,tgf Ithe #Lﬂ@ee and marks the start

of new contractual relatlﬁhshlp havween them. This contractual
relationship gives t_gl an.ﬁ‘e agr@ements and transactions

between them. The ¢ ifferent klnffs uf payment plans were in vogue
and legal within fhe_ meani ng.pf t:he agreement_.fur sale. One of the
integral part of this agreement is the transaction of assured return
inter-se parties. The “agreement for sale” after coming into force of
this Act (i.e., Act of 2016) shall be in the prescribed form as per
rules but this Act of 2016 does not rewrite the “agreement” entered
between promoter and allottee prior to coming into force of the Act

as held by the Hon'ble Bombay High Court in case Neelkamal
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Realtors Suburban Private Limited and Anr. v/s Union of India
& Ors., (Writ Petition No. 2737 of 2017) decided on 06.12.2017.
Since the agreement defines the buyer-promoter relationship
therefore, it can be said that the agreement for assured returns
between the promoter and allottee arises out of the same
relationship. Therefore, it can be said that the real estate regulatory
authority has complete iuﬁsdictiun to deal with assured return
cases as the contractual relattunshlp anse out of agreement for sale
only and between the same nmﬁ?s as per the provisions of section
11(4)(a) of the Act of 2016 wﬂc %mwdes that the promoter
would be respnnmble f:‘:l‘r alia tldp’%ﬁga;%ﬁmder the Act as per
the agreement for, sale wll the’exemtfnn of \conveyance deed of the

L 5 [

unit in favour Gf ﬁhe allottees: “Now, thme issues arise for
1 "l

canmderatmnastm | i i:- -ik"ﬂlr

"I |

i. Whether authqntyts mthm Fhe‘jurisdlmon to vary its earlier
stand regarding’ asswaﬂs r-eturﬁs du‘e to changed facts and
circumstances. =

ii. Whether the authuﬁ!y is cdrnpateut to al"l&w assured returns
to the allnttees in pre-RERA cases, after the Act of 2016 came
into uperatmn, A N UTIXKEA

iii. Whether the Act of 2019 bars payment of assured returns to

the allottees in pre-RERA cases

While taking up the cases of Brhimjeet & Anr. Vs. M/s Landmark
Apartments Pvt. Ltd. (complaint no 141 of 2018), and Sh.
Bharam Singh & Anr. Vs. Venetain LDF Projects LLP” (complaint
no 175 of 2018) decided on 07.08.2018 and 27.11.2018
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respectively, it was held by the authority that it has no jurisdiction
to deal with cases of assured returns. Though in those cases, the
issue of assured returns was involved to be paid by the builder to
an allottee but at that time, neither the full facts were brought
before the authority nor it was argued on behalf of the allottees
that on the basis of contractual obligations, the builder is obligated
to pay that amount. However, there is no bar to take a different
view from the earlier one if new}fatlgs* and law have been brought
before an adjudicating authnriqfur EhE court. There is a doctrine of
“prospective nverruﬂng aud ‘*wh?ch provides that the law
declared by the court applmtﬂth&mgs aﬂsmg in future only and
its applicability to the Cases ﬁhi‘eh Have attained finality is saved
because the repeal Wnuld nthgrw:se work hardship to those who
had trusted to ats*exlstenca. Ateférence in this regard can be made
to the case of Sann’&n\g{ﬁmcﬂr & Aﬂr V&)’Mirdan Lal Aggarwal
Appeal (civil) 1058 ufEDUS decided on 06.02.2003 and wherein
the hon’ble apex court nbser?ed as mentioned above. So, now the
plea raised with regard o ) maintainability of the complaint in the
face of earlier orders of the authorityin not tenable. The authority
can take a different view frdn_l ;hf:--aaruer one on the basis of new
facts and law and the prunuuﬁ;:erﬁents made by the apex court of
the land. It is now well settled preposition of law that when
payment of assured returns is part and parcel of builder buyer's
agreement (maybe there is a clause in that document or by way of
addendum , memorandum of understanding or terms and

conditions of the allotment of a unit), then the builder is liable to
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pay that amount as agreed upon and can’t take a plea that it is not
liable to pay the amount of assured return. Moreover, an
agreement for sale defines the builder-buyer relationship. So, it can
be said that the agreement for assured returns between the
promoter and allotee arises out of the same relationship and is
marked by the original agreement for sale. Therefore, it can be said
that the authority has complete jurisdiction with respect to
assured return cases as the ({Q :

&
the agreement for sale unI}g f'

;_ il relationship arises out of
7 _-g__éyfween the same contracting
parties to agreement for sale ufl tl‘le ‘case in hand, the issue of
assured returns is on the basrs;u'.; LI al obligations arising
between the parties. Then in case of Pinnebr Urban Land and
Infrastructure ertted & Anr. v/s-tmfan of-lndta & Ors. (Writ
Petition (Civil) Iim tiim;le d%&:ld@ﬁn 09.08.2019, it was
observed by the Hnn ﬁlgi Fpe;( Qburﬂ of thgfand that “...allottees
who had entered \into. "’asngi:gad‘ ﬁmrn/camm:tted returns’
agreements with these devefgpérs W}ml"eby, upon payment of a
substantial portion ﬂfthe@mﬁqge consideration upfront at the time
of execution of agfiement %he d%&ﬁpﬁfhﬁﬂ'ﬂtﬂ%k to pay a certain
amount to allottees-on a menthly basis from'the date of execution of
agreement till the date of handing over ufpossessinn to the allottees”.
It was further held that ‘amounts raised by developers under
assured return schemes had the “commercial effect of a borrowing’
which became clear from the developer’s annual returns in which
the amount raised was shown as “commitment charges” under the

head “financial costs”. As a result, such allottees were held to be
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‘financial creditors” within the meaning of section 5(7) of the
Code” including its treatment in books of accounts of the promoter
and for the purposes of income tax. Then, in the latest
pronouncement on this aspect in case Jaypee Kensington
Boulevard Apartments Welfare Association and Ors, vs. NBCC
(India) Ltd. and Ors. (24.03.2021-5C): MANU/ SC/0206 /2021,
the same view was followed as taken earlier in the case of Pioneer
Urban Land Infrasﬂ‘ucture: M@-A}m with regard to the allottees
of assured returns to be ﬁna&n “'

‘p%ﬂ:turs within the meaning of
J-V\- i

section 5(7) of the Cnd&.ﬂ‘heﬁ eaﬁar coming into force the Act of
2016 w.e.f 01.05. 29'1?,, Ebaiﬁb{lﬁd’&f' ﬁnbiggated to register the
project with the alf’th’bdty beiﬁgﬁn ongoi ﬁfg project as per proviso
to section 3(1) of the Act of 2017 read with rule 2(o) of the Rules,
2017. The Act of 2016 has no provision for re-writing of
contractual ﬂbhgahﬁhs’fbehwbn the parties as eld by the Hon'ble
Bombay High Court in m&e“ﬂ@élkﬁm&iﬁmitors.mburban Private
Limited and Anr. v/s Uﬂfaﬂ_gﬁm&ﬁ & Ors, (supra) as quoted
earlier. So, the r@g@deﬁts}%@d&rﬁ‘ c@n't take a plea that there
was no contractual uﬁhﬁat?anﬂu‘%a?v the'amount of assured returns
to the allottee after the Act of ;l]lﬁ-caqie into force or that a new
agreement is being_exééuted with regard to that fact. When there
s an obligation of the promoter against an allottee to pay the
amount of assured returns, then he can't wriggle out from that
situation by taking a plea of the enforcement of Act of 2016, BUDS
Act 2019 or any other law.
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20. It is pleaded on behalf of respondents/builders that after the

2L

Banning of Unregulated Deposit Schemes Act of 2019 came into
force, there is bar for payment of assured returns to an allottee. But
again, the plea taken in this regard is devoid of merit. Section 2(4)
of the above mentioned Act defines the word ' deposit’ as an
amount of money received by way of an advance or loan or in any

other form, by any deposit taker with a promise to return whether

isi feﬂlther in cash or in kind or in

3 \;%ﬂr without any benefit in the
7 l-.f "

form of interest, bonus ﬁpmﬁ?t ;’f ﬁn%gther form, but does not
include i ’{“{* \
'v... . &) ‘\f& \

i. an amount regelvz;f in the aﬂurse of ar}?{di&rhe purpose of,
business and bearmg a genuine cannection 'ta such business

including— ' = BREENY q

ii. advance received m cénnem%n wrtﬁ c@d&mnon of an
immovable property under an agi'eeﬂaénff or arrangement
subject to the condition- ‘that such. adyance is adjusted
against such im movable. !’DdeS"_SpEﬁﬁEd in terms of the

agreement or rﬂng

A perusal of the 3buveﬁ§ %dg:ﬁ uf“the term ‘deposit’

shows that it has been gwm thg sa;ne\meanmg as assigned to it
under the Companies Act, 2013 and the same provides under

section 2(31) includes any receipt by way of deposit or loan or in
any other form by a company but does not include such categories
of amount as may be prescribed in consultation with the Reserve
Bank of India. Similarly rule 2(c) of the Companies (Acceptance of
Deposits) Rules, 2014 defines the meaning of deposit which
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includes any receipt of money by way of deposit or loan or in any

other form by a company but does not include,

l. as a advance, accounted for in any manner whatsoever,
received in connection with consideration for an
immovable property

fi. as an advance received and as allowed by any sectoral
regulator or in accordance with directions of Central or
State Government;

i npd provisions of the Act of

T

So, keeping in view the abnfae"l '

2019 and the Companies Act 2( ﬂiﬁ to be seen as to whether an
SN

allottee is entitled to assme*d!;:emrns in a case where he has

deposited substantial arﬁaru’ht of sale consideration against the

allotment of a u:ﬁ!; ‘with the 1 ’bulfdér at ﬂ;e time of booking or

immediately thereafter and a&agteed ﬂpan between them.

The Guvernmenttofr Ipdid er}acted =th& Hammg of Unregulated
Deposit Schemes Aet} ﬁﬂlﬁ’ tm pmvide fﬂr a comprehensive
mechanism to ban the ﬁ" T .d@a%lt schemes, other than

deposits taken in the urdmar?t‘om'sfé"ﬁfbusmess and to protect the
MQESLQLQM% 3.1:@ Wmﬁﬂerﬁ connected therewith or

incidental thereto as deﬁned in section 2 (4) of the BUDS Act 2019

mentioned above,

It is evident from the perusal of section 2(4)(D(ii) of the above-
mentioned Act that the advances received in connection with
consideration of an immovable property under an agreement or
arrangement subject to the condition that such advances are

adjusted against such immovable property as specified in terms of
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the agreement or arrangement do not fall within the term of
deposit, which have been banned by the Act of 2019.

Moreover, the developer is also bound by promissory estoppel. As
per this doctrine, the view is that if any person has made a promise
and the promisee has acted on such promise and altered his
position, then the person/promisor is bound to comply with his or
her promise. When the builders failed to honour their
commitments, a number of thsﬁ_ﬁ ‘were filed by the creditors at
different forums such as leiuﬁféhsu, Pioneer Urban Land and
Infrastructure which ull}itﬂaFeJ){ Ted" the central government to
enact the Banning of H‘rﬁreguiﬁﬁed:\ﬁgpm Scheme Act, 2019 on
31.07.2019 in pu;suant to ﬂYE‘B’aﬁmng q,f Unregulated Deposit
Scheme Ordinance, 2018. qu&véi' the mnot question to be
decided is asto W’hﬁthﬂr the schemesﬂuated@aﬂier by the builders
and promising as agsufegl tt;rr%eumthqbﬁs(iaqf allotment of units
are covered by the ﬁbﬁﬁp%enhpw or-not. A similar issue for
consideration arose before Honble. 'RERA Panchkula in case
Baldev Gautam VS Rise Prﬁ]erti‘ Prtirtme Ltmfted (RERA-PKL-
2068-2019) where in it was held on‘11. BoN.2020 that a builder is
liable to pay mnnthly assured rerums to, the complainants till
possession of respective apartments stands handed over and there

is no illegality in this regard.

The definition of term ‘deposit’ as given in the BUDS Act 2019, has
the same meaning as assigned to it under the Companies Act 2013,
as per section 2(4)(iv)(i) ie, explanation to sub-clause (iv). In

pursuant to powers conferred by clause 31 of section 2, section 73
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and 76 read with sub-section 1 and 2 of section 469 of the
Companies Act 2013, the Ruies with regard to acceptance of
deposits by the companies were framed in the year 2014 and the
same came into force on 01.04.2014. The definition of deposit has
been given under section 2 (c) of the above-mentioned Rules and
as per clause xii (b), as advance, accounted for in any manner
whatsoever received in connection with consideration for an

immovable property under an . agreement or arrangement,
S i

provided such advance is ,\:,' - against such property in

By 1
A

accordance with the terms-of ; agrégzhent or arrangement shall not
be a deposit, Theught'ﬂ@‘emf:ﬁﬂq&bgeﬁth@ provision as well as to
the amounts reeeﬁtéd’ d’nderﬂ&eﬁn’ﬁ* anﬁi ‘d" and the amount
becoming refundabfe ith er, wlthd t1etere5t due to the reasons
that the eempanfﬂ’c ptmg the ~mune}' dﬂﬂs not have necessary
permission or epprmrahwhemvet requlred to-deal in the goods or
properties or servmes fe u&ud,'; l:he mnney is taken, then the
amount received shall be deefneﬂ fobea deposit under these rules
however, the same are not aﬁplﬁaﬁfe in the case in hand. Though
it is contended that there is ﬂb'ﬁe@mﬁa@y'bérmissmn or approval
to take the sale ednﬂ;lleréhe}hlas adveeee andwet‘ltd be considered
as deposit as per sub-clause 2(xv)(b) but the plea advanced in this
regard is devoid of merit. First of all, there is exclusion clause to
section 2 (xiv)(b) which provides that unless specifically excluded
under this clause. Earlier, the deposits received by the companies
or the builders as advance were considered as deposits but w.e.f,

29.06.2016, it was provided that the money received as such would
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not be deposit unless speciﬁcallly excluded under this clause. A
reference in this regard may be given to clause 2 of the First
schedule of Regulated Deposit Schemes framed under section 2
(xv) of the Act of 2019 which provides as under:-

(2) The following shall also be treated as Regulated Deposit Schemes

under this Act namely:-

(a) deposits acrepted under any scheme, or an arrangement
registered with any regulato bﬂdy in India constituted or
established under a sta ;, a

(b) any other scheme f.-:-,J
Government under th§

“notified by the Central

F i
The money was taken by't! - DU |

1d er g‘&epnsit in advance against
allotment of 1mmuvah1e prbpertyf and 1&1 pgssessmn was to be
offered within a certain period Hawever ‘in view of taking sale
consideration by way of éd\&m tj’le bml;iﬂ Prnmised certain
amount by way of assui'ea returns for a certain period. So, on his

failure to fulfil th A@ﬁm@n&htl@hg" ﬁhﬁee has a right to

approach the authunty“fm;jadu%ﬁ \:f‘his grievances by way of

SN

filing a complaints « H'\) LD A

It is not disputed &a{‘tﬁe&s%}dgh& A‘ié&f‘estate developer,
and it had not obtained gégsi;rqépn drhda'tﬁa Act of 2016 for the
project in question. However, the project in which the advance has
been received by the developer from the allottees is an ongoing
project as per section 3(1) of the Act of 2016 and, the same would
fall within the jurisdiction of the authority for giving the desired
relief to the complainants besides initiating penai proceedings. So,
the amount paid by the complainants to the builder is a regulated
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deposit accepted by the later from the former against the
immovable property to be transferred to the allottee later on.

On consideration of documents available on record and
submissions made by the complainants and the respondents, the
authority is satisfied that the respondents are in contravention of
the provisions of the Act. By virtue of addendum to the agreement
dated 28.02.2009, the respondents are liable to pay assured
returns. The assured retummthiﬁnase is payable from the date of
making 100% of the total sa ;'

¢ }_'ratmn till completion of the
building. By way of ass 91}‘]5:,:& &prnmuter has assured the
allottees that they wﬁutﬁbeeﬂﬂﬂéi@r th?s specific amount till
offer of possession. ﬁﬁtﬂrdmgly the interest of the allottees is
protected even afﬁefgthe due date of possession is over as the
assured returns arepayable frum;uthe!ﬁrst 36 months after the date
of completion of the pt‘uj&pt or tﬁl the dhte u}'umt is put on lease

whichever s éqr-‘iipr“ . l;hgu*ity directs the

A7 J
respondents/promoters wigsﬁmf return at the rate of

Rs.32,000/- per sq.ftutill completion of the building from the date
of assured return has ﬁot%ﬁn%i%e’* October 2018 as per the
terms and conditior mafﬁuwfsjag#aabent dated 28.02.2009.
Directions of the authority

Hence, the authority hereby passes this order and issue the

following directions under section 37 of the Act:

i.  The respondents are directed to pay the arrears of amount of
assured return at the rate of Rs, 32,000/~ per month (i.e,, 64/-

per sq.ft. of the super area) to the complainants from the date
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the payment of assured return has not been paid i.e.,, October
2018 till the date of completion of the building. After
completion of the construction of the building, the
respondents/builders would be liable to pay monthly assured
returns @64 /- per sq. ft. of the super area up to 36 months or
till the unit is put on lease whichever is earlier.

ii. The respondents are also directed to pay the outstanding
accrued assured retum@mwpt till date at the agreed rate
within 90 days from tl;e: : %

_ o J w};ﬁ'le-.c\mplainants and failing
which that amqu@ ' }1 '_"‘{ﬁemltl* interest @7.30%
p.a. till the dq.fm@fﬁ'ctuaﬁ 'ﬂ!ﬁ-’ﬂf&ﬁqn .-r\

iii. The responWre dlrgqte&tqﬁexecut Ep'{mnveyance deed
within a pe}’ﬁﬂ of . na\s *fmﬁ déte of receipt of
occupation cértiﬁ:ht&mhtm l?y d} | _apnﬁetent authority.

iv. The respundents ﬁ‘alllL mﬁﬁrge vanything from the
cnmplamants whiéh isngg_‘_ ﬂmﬁff the agreement of sale.

IARERA

“ | D J"-. '
34. Filebe cumtgnedturfegi*susy‘u(‘ A

W(
=
(vu\éy Kmn (Dr. K.K. Khandelwal)

Member Chairman
Haryana Real Estate Regulatory Authority, Gurugram

Dated: 05.04.2022

_‘gf order after adjustment of

outstanding dues, 1

33. Complaint stands%:spu
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