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complainants/allottees in

(Regulation and DeveloP
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short, the Rules) for viola

alia prescribed that the
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responsibilities and functions to the

executed inter-se them.

A. Unit and Proiect related details:

The particulars of the project, the d ils of sale co

paid by the comPlainants, date of P posecl handi

delay period, if any, have been detail in the followi

lottee as per he agrelement for sale

ideration, the amount

over the possession,

tabular form:

laint no. 170 of 2021'

Inforrnation

ctor 104, Village-

rugram
i1fifip rriump",
lp'ffihrvapur, G

Name and location of the Proj

L4.093 acresProject area
16.07'.2011 valid till

03.02t..2,0t2 valid till

63 bf zot!
15.07.20'.19

10 of 2072 da

0'2.02.20"20

DTCP License i

e HPL I:nfnatech Private

iastructutre Private

M/s Cireat Vah

Limited

M/s l(aanha I

Limiterd

Name of the licensee .:.

HRERA registered/ n

registered

re- P1 ()n page no.'[L of
LB.l"Z.20L2

[As per annex

the comPlaint

Drt. of executiPn " tlf . iflat
buyer's agreement

or, tower 2 (block A)

re- P1 on page no' 43 of
22tt on ZLst

[Aa prer annex

the complaint

Unit no.

re- PL on page no. 43 of
2Z9Ct sq. ft.

[As prer annex

the complain

Super Area
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h GIRUGRAM Con plaint no. 1-70 of 20?1

ked Pa1'ment Plan
of the complaint)

page no. 65

ment of account a:

on parge no. 75 o

P2 at page no. 66 ofthe
ein the relspondent has

n of Rs,10,07,600 +

. the complainants with
mmencefflent of Pi.tling

ent plan annexed at

le buye:r's agreement

n the datre of the

t of construction i.e.,

date on rvhich the

sed the demand

rat of commencement o

ayment plan annexed tc

of months

Page 3 of

on

9. Payment plan Construction lir

[As per page 65

10. Total consideration Rs.1,l-t5,34 ,750 1

(As per BBA

complaint)

11. Total amount paid bY the

complainants

Rs. 1,23,36,627

[As per statt

annexure PB

complerint)

12. Date of commencement of

construction of the Project
05.07.i101.3

fVide arnnexur€

compJ.aint whe

clemanded a su

servictl taLx fror
regarrJ to the c,

as per the paYr

anne>tLlre II of '

0rl pagle rro. 65

fr5'* ar,. or a"r*.o or I 
os.or.zotz

I p,rssession | [Calcutated fro
| 

7A, pu clause 18 oJ'the alTreement: I commenrlnlel

Time oJ'handing ov€r posse.ssion I OS'Oz'2013 tht

Barring unforeseert circ'untst'ances I respc'rrdr:nt ra

and force maiettre ttvent's as 
I equir,'ale:nt to t

stipulated hereunder, por;session o/ 
| pilling as; per F

I the said apartment ls proprs5si to be, I t5e BIIA]

\ o,rfered Lty the compony to the'a,llottee 
I

t, u,ithin a period of 36(thirty six) I tc.r.u neri
t, ntonths with a grace period '{ Lftoru"At^
l6(six) months fram the dcrte oJ 

I

' actual start of the construction of a 
i

', particular tower building in which I,

'1 the registration for al'lotment is 
I

I made, such date shall here';naft'er 
I

I referred to os ",stiPulated date", 
\

I sublect always to timely pa-vment of 
I

I alt amounts includins the basic sttle I 
---

42
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B. Facts of the

That the complainan

in the project called

104, Gurgaon being cons

That an amount of Rs. 30

booking and it was confi

221,1on 21st floor in

dzr

and deve

wittr the resPondent

Expressway Sector

e respondent.

e corrrplainants for the

rtment bearing unit No.

area crf' approx. 2290 sq.

car parli:ing in the said

Page 4 ol 42

plaint no, L70 of 202L

price, EDCfiDC, IFllS,

registration fees and

stipulated herein or
demanded by the comqa

to time in this regard.

actual start of constructi,

the date on which the

the particular building i,

said apartment is
Iaid as per certificati
company's architect/r

charge of the comPlex a

certification shall be final
on the allottee.)

may be

from time
date of
shall be

which the

shall be

by the

re R11 rln page no.68
28.05.2019
(As per ann

Occupation Certificate

re- P7 0n page no.7!
t)

30.05.20:t9

[As per An

of the cornplai

Offer of possession

Delay in delivery
till the date of order
tt.03.2022.

ft. (212J4 sq. mt.J with

Con

t4.

15.

16. 15 years 2 mon 6 da;rs

' locaterl al:
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project, stood provisionally allotted to the complaina ts in pursuance of the

application No. 70.

That subsequentlY, a "b r's agreement' dated 18. 2.201'2 was executed

between the parties and

agreement dated 18.1,2.20

Rs. 30,22 ,800 /-.

in clause 5 and the a nexure-ii to the said

2, the respondent ackn edged the receipt of

That the complainants ha tructi n linked payment Plan,

ver wi in 36 months with an

f start of construction.

013 for an instalment

ate for the same was

nt of pilling or to saY20.07.2013. This ins

from laying of found be expedient for the

he cotrstt'uction startedcomplainants to submit

from 05.07.2013 whe 7.201,3 rnras send brY the

respondent. Hence, th ave been delivered to

the complainants bY 05. Il016r or 0

That the comPlainants e payments of Rs, 44, 2 /- vide: cheque dated

4.07.20'L3, which have00 /- vide cheque dated

whereby the possession

additional grace period

15.07.2013 and Rs. 10,00,

been duly acknowledged i

That vide demand letter

was raised from the

the account stal.ement

A1J,2.2013, an insta

sued bll the resPondent.

,ment of Rs. 1.L,60,848l-

du

ere

W'AS

, ttr

sn(

7.

for the same was

plaint no. L70 of 202L

The respondent issued'a dr
,1,

of Rs. 1,0,44,962/- to th,

mplainants, the due

Page 5 of 42

5.



I

ffiHARERT\ffiguriugnnrrl r'"r'**''@
ZO.LZ.ZO1,3. The said amount of Rs. 11,60,848/- was paid virle two checlues

<iated lS.1Z.ZO12 which was duly acknowledged in [he account statement

issued by the resPondent.

g. 'Ihat vide demand letter dated 07 .05.2014, ;1n instalinent of Rs. 6,26,977 /-

was again sought from the complainants. T'he due date for: the same was

27.05.20t4. The complainants vide a cheque dated 2{'.06.2012[ remitterl the

aforesaid amount of Rs. 6,26,971fi no, 
-*ever, 

the 
lesnondent 

charged an

interest @ t}o/o on the delayed payrnent(s) an<t vid! another cheque dated

24.06.2014 an amount of Rs O,Z+),1 was paid to the res;prondent out of

:l

which Rs. 8,944 f - was paid towardsr'the interest amlunt.
:.t]

10. That vide demand letter dated 07.07.20i,4, an instaf ment o'f Rs. 6,26,6'78f -

I

was sought from the cohrplainants, The due alte for tlhe same was

ue dated |+'OA'Z0l'4 remitted an26.07.2014. 'the complainants vide a cheq

amount of Rs. 6,26,678/-btutthe respondenLt charee[ an interest @ 18% on

the delayed payment[s) and v'ide anolher cheUuf dated ',1,4.08'2014 an

Ponclent {ut of w'hjich Rs' B'6421-amount of Rs. 9,400 /- was paid to the resl

was again paid as inteiest arnount. All the arnotrnts plaid by thr: complainants

have been duly acknowlerlged in the ?crcourt stfrtement issued b'y the

respondent.

11. That vide demand letter dated 06.09.201 4, an inst{lment of Rs. 6,26,"219 /-

was sought from the Complainants. Th,: due date for the sam€) was

25.09.201,4. That this insteilment was macle good iride two cheques dated

Page 6 of 42
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21,.01,.2015, but the respo

payment[s) and then sepa

was paid inter-alia amon

21,.01..201 5. From 23.03.2

paid by the comPlainants v

[i) Rs. 37,566/-vide chequ

interest on delayed PaYme

[iiJ Rs. 4,29,375l- vide ch

(iii) Rs. 6,03,072/- vide c

[iv) Rs. 6,04,560 /- vide

[vj Rs. 5,03,544/- vide che

(viJ Its. 63,450 /-vide cheqr

[viiJ Rs. 1,01,016/- vide ch

[viii) Rs. 3,746/-vide cheq

12.

[ixJ Rs. 6,04,560/- vide c

(x) Rs. 22,417 /- vide cheq

[xi) Rs. 6,04,560 /- vid

[xii) Rs. 25,392 /- vid

(xiiiJ Rs. 5,03,8 00 /- vide c

[xiv) Rs. 3,46,618/vide ch

[xv) Rs. 1,02,050 /- vide c

That on 31.03.2018, the

vide NEFT transfer:

[iJ Rs. 1,00,508/- vide NE

(ii) Rs. 9,822/- vide NEFT 31.03.201{1.

PageT of 42

ent charged an i.nterest l\o/o on the delzryed

tely an amount of Rs. 3 03tltowards interest

other payments vide parate cheque dated

15 to 03.08.20115, the f, lowing amounts lvere

e various cheques:

dated 23.03.201.5 and 7.04.2019 being t9o/o

015.

.2015.

da
.:

da

ue

le

eque dated 07 .0 4.2tJL9.

ue dated 07.04,2019.

ue dated 07 .041.201'9.

llowing amounts were id by the comPlainants

dated 31.03.2018.

plaint no. 170 of Z02t

3.03.21015.
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(iiiJ Rs. 1,,768/- vide NEFT

(ivj Rs. L5,L7B / -vide NEFT

('vJ Rs. 2,732/- vide NEFT d

('vi) Rs. 41,,956/- vide NE

liviiJ Rs. 5,035/- vide NEFT

'Ihat a letter dated 30.0

complainants with the s

conveyance deed for aPart

that letter, there was a de

possession. Pursuant to

Rs. 1,3,74,756/- was

registration of co

Triumph.

That as the possession

and arbitrarily gave a Pal

possession to the comPla

1,4.

15. That till date, a total o

acknowledged towards tht

1,6.

for apartment number 22

payments as required hav

given to the comPlainan

C. Relief sought bY the

The complainants have

Page l3 of 42

plaint no. L70 of 2021

ated 31.03.2018

ted 31.03.201'El.

31.03.2018,

dated 31.03.2018.

ted 31.03.2018"

.20L9 was sent by t e respondent to the

:r ::

rject of-fgf, of possessi

ent numb er 221.1 at A

d 30.05

and registration of

Triunnph. Along with

019, clues on offr:r of

5.201.9, an amount of

for possession and

mber 221.1. at ATS

e respondent illegallY

/- for delayed ofl'er of

s credited/paid and

n of conveyance deed

Is.

' Rs. 1.,23,36,62"7 /' sta

poss;ession etnd registra

1 at ATS TriumPh. It is bmitted that the elntire

g been paid and the ion has still beern not

:mplainants:

ght Iollowing relief:
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Direct the respondent to handov'er pos

apartment having super area of approx.229

221,t on 2l-st floor tower 2 with 2 exclusive

project "ATS Triumph" located at Drnrarka E

Gurugram to the complainants, complete

conformity with the buyer's agreement, with

and as per quality standards promised and e

required documents in respeifl.gf the said a

i,

complainants within 6 months of thirs petitio

authority or as direcr[ed by this authority'

ll. Direct ther resprlndent to pay interest per m

on the amount,depgsitea ff,tht complainan

with effect from datel of erach respeCtive dep

with effect from 05.A7.20'L6 i.e., date

promised, till the clate of actuill valid po

abovr: is handed over by the respondt:nt a

documents and common areas anrd ftrciliti

complainants.

Direct the respondernt to pay compen:;atio

deemed appropri?t,e or at the prerlscribed

amount to the comprlainants w,e.f'. tlhe date

the date of actual valid possession as per c

over by the respo[rdent along with all n

common area and facilities as promised to

complainants are entitlerd for the same after

complaint are decided in his favour,

iii.

plaint no. 170 of 2021,

ion of residential

sq. ft. bearing unit no.

verecl parking inr the

pressYv\Iay, Sector 104,

n all respects and in

all additional facilities

ute alll necessary and

rtment in favour of the

being filed before this

nth at '.L80/o per annum

:s with the respondent,

sit or in the alternative

en possession was

ssion as per clau:se a)

ng with all necessarY

as promised to the

, by wity of interest as

rate on the dePosited

f respective depos;it till

use a) atrove is handed

essary document:; and

he complainants ars the

the issues raised in this

Pagell of 42
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ed clauses and stiPula ons in favour of the

and illegal.

t to pay cost in the su of Rs. 5,00,000/- on

ny and physical har ent caused to the

complainants as t complainants are entitl for the same after the

mplaint are der:ided in eir fa,,rour.

ble and is Iiable to be

from filing the Prr:sent

Escence and laches.

use which refers to

that the agreement

dis;pute relsolution

by the parties in the ev t of any disPute sis Per

of the prroject. namelY,

lotmen,t of a residential

Declare the one-si

respondent as non-

Direct the respond

account of mental

issues raised in the

Direct the resPond

55,ooo/-.

Direct the resPond

charges along with

date of receipt o

D. Reply by the respo

1B. That the comPlaint is neit

out-rightly dismissed.

complaint bY their

19. That the comPlaint

contains an Arbitration

mechanism to be adoPted

t to pay cost of litiga on to the tune of Rs.

iv.

V.

vi.
.ll

'i:,

. -.,.,:,..,,i 
--i' 

I

, :l i .,iili.i

tto ngfully rged taxes and other

that amount fronl the

and taxes.

spondent/Promoter

mmitted in relation to

ead guilty.

alle,ged

plead guilty or

Its, on

is not on

he

clause 39 of the buYer's ment.

checking the veraci20. That the comPlainants, a

int ncr. 770 of 202t

0n the date of hearing, the

about the contraventions i

section 11[4)[a) of the Act

er maintainatrle nor ten

'ATS Triumph', Sector 10 , Gurugram aPPlied for

Page 1_t} ol42
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unit and agreed to be bound by the terms anLd condi

erxecuted by the parties to the complaint. Ttrat base

the complainants, the buyer's agreement was exec

unit bearing no. 22LL in tower no.2 having super a

21,. llhat the complainants made payment of som'e of'the i

l.hen started defaulting in payment of the remaining

respondent has sent a demand letter dated 06.09.2

sum of Rs. 6,26,219/-.Howr:ver, the complain;rnts

amount and the same was ildjusted in the next ins

20.1,1,.2014. The respondent was even constrained

05.01.2015.

22. That the complainants failpd to pay the idue, amou

accorrliLngly ardjusted in the next installment dtlman

net pz'ryable surl of Rs.237ii9,594,1- as ou

23.

complainants yet again, defzrulted in makingl payme

was adiusted in the next installment denland dated

That tl're possession of the unit was to be 'rffered

accordance with the agreed ternns and conditions o

Clause 1B of the buyer's agreement clearly states t

"Barring unforeseen circu(nstances and Force maieure

hereunder, the possession af the said Apartment is

the Company to the Allottee within a period of 36 months

of (6) six months from the date of actual start of th

particular Tower Buitding in which the registration for

Page t1- of 42

laint no. 170 of 2021l.

ons of the documr:nts

on the application of

ed on 1,8.1,2.201-21. for

of 2290 sq. ft.

stalmernts on time and

lue corisideration. The

14 for the net payable

iled to remit the due

menlt amount dated

issue reminder dated

t and the amount was

dated 15,01.20115 for

nding amount The

ts and the due amount

6.03.2015.

the ,complainanLts in

the buller's agreernent.

t

ts as stipulatetl
to be offered by

ith a grace period

construction of a
llotment is mode,
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such date shall hereinafter referred to as'stipulttted Date',

timety payment of all amounts including the Basic Sqle Pri

Stamp Duty, Registration Fees and )ther Charges as sfi,

may be demanded by the Company from time to time in thi

of actual construction shall be the date on w'hich the

particular building in which the said apartmertt is allot

per certification by the Compony's architect,/engineer

Complex and the said certificate shall be final and bindi

24. That the possession of the unit was subject to the

majeure events. The relevant

majeure event is as under:-

"22. The Company shall not be held liabte'or responsible

of its obligatiorts or undertakings in this Agreernent is su

p r ev e n te d, d e I ay e d o r hi n il e r e d by' F9 i,9,?liL{,!i aa, 
i',tF

avqilability of neces$ary' i$frastructa,re, fpciltties beiav ail ab il ity of n e c e stra$t it/lfr a s tructu:r e fa ciLttie s b e irtg

government for cairyiln!' developmefi Arti'viti8s,1t, tt;

int;rdequate sultply of steel ond/ctr cemen't or ctl:he'' bui

wctter or electric power or labor, slow down, strike or d

the constrictirtn agency emplolted by the cofftptafi!,

commotictn, w(lr or ertemy action or by reoson o'r b.y

mttjor fire, abnormal rlins, floor, other Act oJ Gotl, te

reeson o,f change of law, act, notificotion, ltrohibi

therein or if any matters, issues relating to such a

notice by competent authority becctme subiect

suit/writ/litigation before a competent court or for any

control of the Company, in such event, the Cor'npany sha

qny compensation or damages in any manner wha

25. That the implementation of the said project was

payment of instalments by allottees on time and al

clause of the ,Agreem

Government and/or any other public or comptetent au

deiay in the grant of Env,ironn'tental Clearance, comp

certificate, by any cornpete,nt authority ttr if comptetent

delays, w'ithhnlds, demies the grant of necessary app

a|tartment/building .for any amenities, focilit:ies inten

conditions which were beyond the control of the res

Page lZ of 42

plaint no. 170 of 202t

subject ulways to

t, EDCfiDC,IFNIS,

ted herein or as

regard. The date

ndation of the

shall lte laid as

rn charge of the

on the Allottee."

ccurretnce of the fbrce

nt pertaining to lbrce

perfornting nay
, performance is

ts' such as non-

idecl lty the

voilaltillry or
ng materials, or

to dispute with
'k out or civil

n of earthquake,

rist action or bY

order, rule of
hority or due to

ion/oc:cupancy

futhoriqt refuses,

v,,als of the said

to be created

ls, permt'ssions,

matter of anY

beyctnd the

I not be liable for
r.

hampered due to non-

due t.o the events and

ondent and whictr have
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materially affected the construction and progress of

force majeure events/conditions which were bey

nespondent and affected the implementation

,under:

I) Inability to undertake the construction for ap

to Central Government's Notification with rega

This only happened second ti-",in:i;1$tans,of inde
; r:iil, 

1,::, .-

control and could not be foreseenr:,The respon
I

construction of the project to one of the lezrding c

India. l'he said contractor/ company could nrct lmpl
I

for apprrox. T-B months w.e.f. frclm 9-10 No'lember

Central Governntent issuecl notificatir)n razith reg

During this period, the contractor could not make

cash and as majority of cas{ral labour fgrce e.ngaged i

in India dici not have b,ank accorLrnts anicl were paid

During demonetization the cash withdrawal limit fo

at Rs. 24,OOO per week'inifially and:whereas cash

site of the magnitude of the project in question we

The work at site got altnost lhalted for 7-B months as

unpaid went to their homertowns, which resulted

Hence the implementatio{r of the project in ques

account of issues faced by contractor due to the sai

Page 1ll of 42

plaint n,o. 170 of 202L

e project. Some of the

nd the control of'the

e project and are as

rox. 7-B months due

to demonetization:

endence hence be;7ond

nt had awarded the

struction company of

ment the entire project

',016, ttre day when the

rd to delmonetizzrtion.

ment to the labour in

construction actir,rities

n cash on a dally basis.

companies wars caPPed

yments to labour on a

e Rs. 3-4 lakhs per: daY.

ulk of the labour being

nto shortage of labour.

on got delayed due on

notification of Central
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Government. Further the

independent studies

institutes/universities and

period of 20L6-1.7 on the

estate industry and const

published reports on

macroeconomic imPact o

mentioned by Reserve

that the construction ind

and started showing i

have been several s

record the conclusion

labour went to their nati

construction and real e

construction came to halt

labour. Some news

the negative imPact

sector.

That in view of the

demonetization was beYo

period for offer of Posse

on account ofthe above.

ction labour. The Rese Bank of India has

are studies of

ertaken b:y sch

lso newspaper reports o

id issue i,e. of impact of

pact of demonetiza

,ith
of [n no. 10 a

slow d

Bank of India and

ars of different

Reuters of the relevant

emonetization on real

on. Itt the report-

been observed and

d 42 of the said report

Q3 anrl Q4 of 201'6-1'7wa

7. Furthermore, t.here

r and all the studies

uring the netization, the migrant

of cash payments; atrd

lot and the pace of

e to non-availabilitY of

rr:ts by F ters etc, also rePr:rted

monetization orr real te ancl construction

ove studies and repo the said event of

the control of the res ndent. I{ence the tirne

extended for 6 months

plaint nrr. 170 of 202L

on the sai

or

ion should deernred to

Page t,* of 42
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II) Orders Passed by National Green Tribunal:

years i.e. 2015-2076-20t7 -20L8, Hon'ble National G

passing orders to protect the environment ol the cou

NCR region. The Hon'ble NGT has passed orders gove

of vehicles in NCR region. AIso, the Hon'ble NGT h

regard to phasing out the 1O-year-old diesel ve
,

pollution level of NCR regiotr has been qui-1er high fo
': ,i tr 

';;:.'':,:li

time of change in weather in Novg,{pber every y
t-t

'l " i :

respondent could not underllake construction fur 3

i,

of the clrders of NGT. Due to that, there was a delay

went back to their hometowns, which resulted in sh

-May 201,5, November- Decemtrer 2016 and Nove

The district administration issuLed the requisite di

'[hus, in vier,r, of the above, construction work remai

for 6-12 months which was beyond the control of

saici period is also required to be added while calcu

of poss;ession.

(III) Non-Payment of instalments by al,lottees:

were in default of the agreecl payment plan, and the

linked instalments was deliayed resulting in badly

the implementation of the entire proiect.

plaint no. 170 of 202t

n last lflour successive

een Tribunal has tleen

try and especially, the

ning the entry and exit

LS p?ssed orders with

icles lrom NCR. The

couple of years at the

ar. The contractor of

months in compliance

f 3-4 rnronths as labour

rtage of labour in ,APril

ber- December 2:"01'7.

ections; in this relgard.

very badly affected

he respondent and the

ating the delivery date

SeveraI other allottees

ayment of construction

mpactinl3 and delaYing
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(IV) Inclement Weather

in Gurugram in the year 20

construction activities

waterlogged and gridl

project in question was

were ordered to be shut do

adverse/severe weather

added to the timeline for o

26. That, furthermore, the ti

majeure events is req

It is pertinent to me

possession of the unit

obtaining the occupati

respondent after the

possession of the uni

bare perusal of letter

27. That the comPlai

money in the project of th

short span of time. H

of slump in the real esta

unnecessarily harass, P urize and blackrnail the

Page lti of 42
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itions viz. Gurug : Due t0 heavy rainfall

6 and unfavourable wea er conditions, alll the

re badly affected as e whole town was

as a result of which the implenrentation of the

yed for many weeks.

n/closed for many days

peri

n various institutions

uring that year due to

is also required to be

by the pondetrt,

bove-rnentioned lorce

me mentioned atlove.

has ervr:n offered the

dated 30.05.2019 after

It is prleaded that the

has handed over the

me is; elvident from are complainant

23.09.2020.

real. estater invr:stors v o have invested their

respondent wittr an in

,r, their calculatirons ha

tion to make profit in a

gOne rv\rfOng On aCCOUnt

market and the'y are n deliberately trying to

nclent to submit to
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their unreasonable demands instead of abiding by co

rnaking timely payment towards the due amount.

28. 'fhat the due date of commencement of plling

pertinent to mention that the possession was offe

terms of the allotment and no delay of whatsc)ever na

to the respondent. It is reasserted thal on account o

,circumstances, the implementatia,n of the project

respondent cannot be held accountabtre;for the same.

in offering the possession of the unit to thecomplainr

made and the respondent has throughout adhe

allotment, rules and

concerned authorities.

regulations, law and the di

Copies of all the reler,'ant docunlents have brlen

recor^d. Thein authenticity is not in disput'e' [len

clecided based orL thesel uncllLspu[eld documents'

E. furiisdiction of the auth,oritl

29.

30. The authority observes that it has territorial as

jurisdiction to adjudicate the present complaint.

E. I Territorial iurisdiction

As per notification no. t/92/2017-1TCP darted L4'

and Country Planning Department, the jurisdiction

Authority, Gurugram shall be entire Gurugram Dist

offices situated in Gurugram. In the present case, t

Page t',7 of 42

plaint no. 170 of Z02L

tractual obligations of

05.07.2013 and it is

strictly as per the

re could be attributed

certaitr unforeseerable

was affected, and the

o deferults or illeg,ality

nts by respondent was

to thLe terms of the

tions issued by' the

led and placed

the complaint

on the

caLn be

ll as subject mratter

.201,7 is;sued by'fotvn

Real E state RergulatorY

ict for all purPoser with

e projelct in question is
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s;ituatecl within the planning area of Gururgram d

authority has complete territorial jurisdiction to

complaint.

E. II Subiect matter iurisdiction

32. Section 11(a)tal of the Act, 20t6 provides that

nesponsible to the allottees as per agreemernt for

neproduced as hereunder:

Section 11ft)(a) lJeL.LtUtt LtL'r)lu)

Be responsible for all obligations, responsibilities and

provisions of this Act or the rules and regulations made th

allottees as per the agreement for sQle, or to thrt associa

the case may be, till the conveyanc.e 9f all the apartments,

as the case may be, to the qllottees,,o.r the c,ommon area

of allottees or the competent authority, as the case may

34(fl of the Act prouides t[ ensure compliance of the obl

the promoters, the allottees ond the real estate ogents un

rules and regulations made there'under.

33. So, in view of the provisiorfs of the Aq| 0{,?016 qu

has complete jurisdiction to decide the comprlaint re

of obligations by the promoter leaving asicle com

decided by the adjudicating officer if pursued by th

stage.

F. Findings on the obiections raised by the resr

F.I Obiection regarding complainants are in b
non-invocation of arbitration.

The respondent has raised an objection that the co

arbitration proceedings as per the provisions of

34.

which contains provisions regarding initiation of a

Page l8 of 42
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strict, Therefore,

eal with the present

promoter shall be

Secticrn 1,1(4)(a) is

'tions under the

nder or to the

on of allottees, as

lots or ,buildings,

to the a:;sociation

tions ca,st upon

r this Act and the

above, the authority

rding n0n-complirance

nsation which is to be

complainants at a later

ndent:

ch of agreement for

plainants have invoked

flat buyer's agreerlTlellt

itration proceedings in
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of breach of agreement. The following clause

rv.r.t arbitration in the buyer's agreement:

" Clause 39: All or any dispute arising out of or touching

to the terms of this Agreement or ifs termi
interpretation and validity thereof and the re
obligations of the Parties shall be settled amicably by

failing which the same shall be settled through arbitra
proceedings sha// be governed by the Arbitration a

1996 as amended up to fate. A sole arbitrator who

the Board of Director| of the coglpany shall
proceedings at the office of the aomphny, at Noida,

conftrms that he shall have no obiel;$i:Oi' to this
paiticutarly on the ground tnatttiej!$oleArbitrator be

Board of Directors of the co-gtpoh!:liTidly t:o be bia:

company. The Courts at $aida,IJttdr,'Fradesli.'shall to

of oll other courts o19'ns:',11aie ibheiafC/U"slve',;iuiisd

irisirtg out rtf/touching crnd/or concerning this Ag

the place of executlgn,oi,lubiecl nytAr 9[thf lqreem<
in equal proportioh,shail pay the:fees of the' Arbitrqtor

35. The respondent contended that as per the term

agreernent dated 1,8.1'2.201'2 duly tlxecttterl tre

specifically agreed that in tlrb,wentua[,iry of any disp

to the provisional booked unit; by the cornplaina

adjudicated through arbitration mechanism. The au

that thr: jurisdiction of the eruthr:rity cetnnot ber fett

an arbitration clause in the ]puyer's agreelnent as it,m

79 of ttre Act bars; the jurisdictiorn of civil courts abo

within the purview of this authority, or the Real Es

Thus, the intention to render such disputers as non

clear, AIso, section BB of the Act says that the provi

in addition to and not in denogation of the provisio

time being in force. Further, the authority puts

judgments of the Hon'ble Supreme Court, particu

plrir, -, 1?0 
"f 

,0r-

as been incorporated

upon or in relation
including the

tive rights and
mutual 'Ciscussion,

. The qrbitration
Conciliation Act,

ll be norninated by
the ctrbitration

e allottee hereby
ppointntent, more
,g appointed by the

in favour of the
specific exclusion
n in crll matters

ment regardless of
t. Both the parties

& conclitions ol' the

en the parties, it was

te, if any, with res;Pect

ts, the same shall be

ority is of the opltnion

red by the existence of

y be nr:ted that section

any matter whichr falls

te Appellate Tribunal.

arbitrarble seems to be

ions of this Act shall be

of any other law for the

reliance on catena of

arly in Nlational lieeds
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Corporation Limited v, M. Mqdhusudhan Reddy &

wherein it has been held that the remedies provid

Protection Act are in addition to and not in derogati

force, consequently the authority would not be bo

arbitration even if the agreement between the pa

clause. Further, in Aftab Singh and ors. v. Iimaar

Consumer case no. 707 of 2075 decided on 73.

Consumer Disputes Redressal Co$m,i$$iQn, New D

that the arbitration clause in agrerimerlts between
'i;.',j _, 

',
builders could not circumscribe'the iu'iisdiction of a r

paras are reproduced below:

""49. Support to the aboveptiew i.s a/so lent by S'ection 79upport to the aboveiltew I.t also rcnc Dy )eccton / >

Real Estate (Reljulation and Developme,nt) Act,2
Estate Act").$ecUcip 79 oJ"tlib saig eit reads as

"',79. Bar of iurisdiction - No civil court shall have juri.
suit or ,oroceeding in respect o.f an.y motter wh

odjudicating o,fficer or thet Appellctte Tribunal is

this Act to determinet and no in.iun'ction :;hall be g

other authority in respect of any h'cttdh .liaken or
of any power conferred b)' or uhder''this Act."

,lt can tlinus, be ,seen that the saicl prctvisio,n

of the Civil Court in respect oJ- any matter
Re g u I a to ry A u th or rpy, e s ta b I i s h e d u n d e,r S ub 7 s

the Adjudicating /lfrcei, appointed under Sub-

the Real Estate Appellant Tribunal established
Real Estate Act, is efnpowered to determine.

dictum of the Hon'ble Supreme Court in A. A.

matters/disputes, which the Authorities under

empowered to dercide, are non-arbitrable,
Arbitration Agreernent between the parties to su

large extent, are silnilar to the disputes falling
Consumer Act.

Consequently, we
Builder and hold

unhesitatingly reiect: the argu56.
that an Arbitration Clause in

Page?0 of 42
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nr. (2(t72) 2 SCC 506,

under the Consumer

n of ttre other lavrs in

nd to refer parties to

ies hacl an arbitration

GF Land Ltd and ors.,

7.2077, the National

lhi INCDRC) has held

the complainants and

onsumer. The relevant

f the recently enacted

5 (for short "the Real

ows: -

ction to entertain anY'

the Authority or the
powered by or under
nted by ony court or

be taken in pursuancet

ousrs il\e jurisdictiorr
ich thet Real Estatet

(1) oJ- Section 20 or
on (1) o.f Section 71 or
der Section 43 of the
in view oJ'the bindinlT
swamy (supra), the

e Real )Tstate Act are
notwithstanding art

matters, which, to tt
resolution under the

ts on behalf of th'e

e afore-stated kind a'f
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Agreements benue|n the Complainants and

circumscribe the jurisdiction of a Consu'mer Ft

amendments made to Section B of the Arbitration
\ffhile considering the issue of maintainability of

consumer forum/commission in the fact of an existi

the builder buyer agreement, the Hon'ble Supre

as M/s Emaar MGF Land Ltd. V. Aftab Singh in

30/2015 in civil appeal no. 23572-23573

LO.L2.2O1B has upheld the aforesaid iudgement of

in Article t41. ofthe Constitution oryrffiia; ihe law d

,Court shall be binding on all courts Within the

accordingly, the authority is bound by the aforesaid

of the judgement passed by the Supreme Court is re

"25. This Court in the sgries of iudgmenfs as noticed
tmer Protection Act, 1986 asprov$tons oI Lonsl

1996 and laid clown that cornplcrin,l ittnde'r Cctnsun

o special rentedy, despite there being on arbi

trtroceed'ings before Consumer Forum hatte to
r:ommitted b), Consumer Forurn on reje'cting th
reason ,for not interi,ectinlT proceedings 'uncler Co

on the strength an arbitration agreenterfi: by Act, L

Consumer Protectiqn Act i/s a i'Qniedy" prouided to

is o deferct in any goctds or services. T'he contpla

tn writing macle by ct t:omplainants; linar,'e ai'so

2(c) of the Act. The re'medy under the Consurner F

to complaint by consumer as cletfine'd' under
, - . -.----rfr--- ^ ^^-:-,'^^''t^-*a:).,- +L^ ^hd eft ci e n ci e s c a us e dlby q s erv iee'p rov i d er, th e

has been provided to the c'onsumer whic'lt is the o

Act as noticed obove,"

37. Therefore, in view of the above judgementsr and co

of the Act, the authority is of the view that complaina

rights to seek a special remedy available in a be

Consumer Protection Act and Act of 2016 ins

arbitration. Hence, we have no hesitation in holdin
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e Builder cannot
notwithstanding the
ct,"
a complaint before a

g arbitration clause in

e Court in case titled

ion peliition no. 2629-

2077 decided on

iCDRC and as provided

clared by'the Supreme

erritory of India and

ew. The relevant para

roduced below:

'bove considered the

Il as Arbitration Act,
' Protection Act being
tion agreement the

on qnd no error
application. There is'

sumer I>rotection Act
6. The remedy under'

consumer when theret

means any allegationt
explained in Sec:tionr

tection Act is conJineal

Act for defect or
p and a quick remedy

and purpose o.f thet

sidering the provisions

ts are well within their

eficial Act such as the

d of ;go,ing in for an

that thi:; authoritY has
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the requisite jurisdiction to entertain the complain

38.

does not require to be referred to arbitration nec

F.II. Obiection regarding delay due to force ntaieure

The respondent-promoter raised the contention that

'project was delayed due to force majeure conrditions

'various orders passed by NGT, weather conditions

payment of instalment by different allottees of the

pleas advanced in this regard are devo'id o-finrerit. Th

was executed between the parties on 16,12;,20L2 and

agreement, the due date 9,! {rd,lra1g1CIvOr Of'pos

05.01 .2l,O1,7.The event of demonetizatior occurred i

date of notification en{ffiiug demo,nbtizd-tion was o

date of handing over of possession. So, by that time,

said project must be',neat complbtio,n. 8ut:the

occupzrrtion certilficate from the concerned author.

afterr nlore than 2i yeal; of p;tssing of due, datrs of han

'fherefi:re, it is nothing but obvious that the proiec'

already delayed, and tro extension can be 61iv'en to

regard The events t.aking place such el:i \lGT

construction due to weather conditions wererfor a s

are yearly one and do not irrrpact on the project

respondent. Though some allottees may not be regu

due but the interest of all the stakeholders concer

cannot be put on hold due to lault of on hold due

allottees. Thus, the promorter/respondent cannot

based on aforesaid reasons and the plea advernced in

plaint n,o. 170 of Z02l

and tlhat the dispute

rily.

vents

the construction of the

uch as demonetisation,

n Gurugram and non-

roject, etc. But all the

flat buyer's agreelnent

as per r:lause 1B of'said

sion comes out to be

November 2016, The

ly 2 months before the

the construction of the

ndent obtainerl the

ies on 28.05.2019 i.e.

ing ov,er of posseslsion.

of the rersponclent was

the re:;pondenrt in this

orders, restrir:tion roll

rter pr:rlod of time and

eing der,'eloped bY the

r in paying the amount

d with the said Project

to fault of some of the

be given any leniencY

his regard is untenable.
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F.lll Obiection regarding iurisdiction of authority w

executed prior to coming into force of the Actl.

r\nother contention of the respondent is that autho

jurisdiction to go into the interpretation of, or righ

in accordance with the flat buyer's agreement execut

and no agreement for sale fls referred to under the

the said rules has been executed inter se parties. The

that the Act nowhere provides,inorlqg11jib.$,,,to cons

agreements will be re-written aftei coming into forc
il

the provisions of the Act, rules and, agreement

itrterprr:ted harmoniously. Howe'ver, if the Ac:t has pr

certain specific provisions/situation in a specific/

that situation will be dealt with in accordancr3 with th

the clate of coming into fo,rce of the .Act and th

provisions of the Act save the provisiorns of the a

the burrers and :;ellers. Even thLe said r:ontent.ion

landmirrk judgmen t of Neelkamal Realtors Subu

others. (W,P 273t7 of 2017,) which pro'rides as und

119. Ilnder the provisiq,ns. of. Sectiotl 1B, ,tlne delay i
possession w ould lb e cof nted .from rth e d ate, mentione'for 

sale entered into b.y the promoter and the a

registration under RERf4. under the provisi'ons of RE,

given a facility to revisQ the date of complet:ion of
some under Section 4. The RERA does not conte

contract between the Jlat purchaser and thet promote

122. We have already discussed that above stated

are not retrospective if nature. They may to some

retroactive or quasi retloactive effect but then on tha

of the provisions o7 fitnl cannot be challenged.

competent enough to legislate law havinlT re

effect. A law can be evelt Tramed to affect subsisting /

Page?il of 42
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,0r1 I
r.t. buy er's agreement

ity is deprived ol'the

of the parties inter-se

d betrrreen the parties

rovisions of the Ar:t clr

uthority is of the view

rued, that all previous

of the Act. Therefore,

have to be read and

vided for dealing with

rticulaLr manner, then

Act anLd the rules after

rules. T'he numerroUs

ments; rnade betttreen

s been upheld in the

n Pvt. Ltd. Vs. Uill and

handing over the

iin the agreement
littee prior to its

the promoter is
and declare the

plate rewriting of

visions of the RERA

tent be having a

ground the validity
The Parliament is

ive or retroactive
xisting contractual



ffiHARERA
ffi- ct.lRUcRAM

rights bet-ween the parties in the larger publi<: interest.

doubt in our mind that the RERA has been framed i

'e do nothave any
the larger public

interest after a thorough study and discussion made at e highest level by

left to the allottee to neg;otiate any of the clau es contained thelrein.

Therefore, the authority is of th'e='vie111 that the arges payable uLnder

variou:; heads shall be payable as per the agree'd t ,s and r:onditions of the

in accorrJance with the

ich sub,mitted its

oper Pvt. Ltd. Vs.

the provisions rarhich

noted that the builder-

r that there is no scope

partrn etrts/co mPetent

er Act, rules, staj[utes,

not unreasonable or

und ol'complainatrts

plaint no. 170 of 202L

the Standing Committee and Select Committee,

detailed reports."

40. 'fhen, in appeal no. 173 of 2019 titled as Mai,gic Eye

Ishwer Singh Dahiya,vide order dated 1'7.1.',2.201,9'

.Appellate Tribunal has observed-

buyer agreements have be€n executed in the man

e Harlrspa Real Estate

"34. Thus, keeping in view our aforpsai! dist:ussion, are ofthe considered

opinion that the provisions of t1i..e.;Ac:,,11,,are quasi retro ve to some extent in

operation and

'the 
process of completion. Henie irt cisb ttf delay i the offer/delivery oJ'

ent Jbr sale the
ion charges on the

e rules and one sided,

ned in the agreement

possession as per the tenns'and i"bnd,ltions of the a

allottee shall be entitled to the inqerest/deiayed pos:

reasonoble rate of inteiest ai provided:iitftttlq,15 af't
unfair and unreasonablet rate of compensation m

for sale is liable to be igntored."

+1. The agreements are sacros;tnct S?Ve srrld e>(cerpt fo

have br:en abrogated by ther Act itsetf. Further, it is

agreentent subject to the corndition that the s;anle a

plans/permissions approved bry the respelctive

authorities and are not in contravention of any ot

instructions, directions issued thereunder atrd a

exorbitant in nature.

F.lV Obiection regarding entitlement of DPC on

being investor
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respondent has taken a stand that the r:omplai

not consumers, therefore, they are not entitled

Act and thereby not entitled to file the complaint und

'Ihe respondent also submitted that the preiamble o

.,Act is enacted to protect the interest sf ssn$rumers o

The authority observes that the respondent is co

is enacted to protect the interest of consumers of th

settted principle of interpretation that prer;amble i

statute and states main aims A oblects of enacting a

time the preamble cannot be used to defea[ the en

Act. Irurthermore, it is pertinent to note that any agg

complz'rint against the prromoterr if the promoter con

provisions of the Act or rules or regulations made

perusal of all the terms and conditions of the apart

it is revealed that the complainantS ar€'bUyers and t

of Rs. 1 ,23,36,62'/ l- to the promoter tor,vardrs pttrcha

project. At this stage,,it is Fmportant to stress upo

allottee under the Act, the Fame is reproduced belo

"2(d) "allottee" in relation to a real estate proiect m

whom o plot, apartmentor building, as the case may

sold (whether as freehQld or leasehold) or otherwise

promoter, and includet tne person who subsequen

allotment through sal|, transfer or otherwise but

person to whom such plot, apartment or bttilding, as

given on rent;"

,,r".-r_ygArL.
ants are the investors

the protection oll the

sectir:n 31 of the Act.

the Actt states that the

the real estate sector.

in stating that the Act

real estate sector, It is

an introduction of a

tatute but at the s;ame

cting provisions of the

ieved person can file a

vene:s clr violates ally

reunder. Upon careful

ent buyer's agreernent,

ey have paid total Price

of an apartment in its

the definition of term

for ready refenett,ce:

ns the person to

\ has been allotted,

transferred by the

acquires the said

oes not include s

e case may be, is
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43. ln view of above-mentioned definition of "allottee"

and conditions of the apartment buyer's agreem

promoter and complainants, it is crystal clear that th

subject unit was allotted to them by the promoter.

not defined or referred in the Act. As per the definiti

2 of the Act, there will be "promoter" and "allottee"

..
party having a status of "investor", The Maharash

Tribunal in its order dated 29.At1".201,9 in appeal n

titled as M/s Srushti Sanggm Pvt. Ltd,

(P) Lts. And anr. has also herld tllat the concept of in

referred in the Act. Thus, the cotltention of llromote

an invelstor is not entitled to protection of thriis l\ct al

Findings regarding relief s;ought bv the crrmplaiG.

44. Relief sought by the comPlainants:

Direct the respondent to.. handover po

apartmerrt having super area of appt'ox;..22

221,1, on 21st floor towerr 2 with 2 el:rclusiv

project ",ATS Triumph" llocated rat Dt'warka

Gurugram to the complainants, complete

conformity with the buy'er's agreentent, wit

and as per quality standards promised and

required documents in respect of the said a

complainants within 6 months of this petiti

authority or as directed by this auttrority.

plaint no. 170 of 202il
s well ;as all the terms

nt execttted betv'reen

'are allottee(s) as the

concept of investor is

n given under section

and there cannot be a

Real listate Apperllate

. 0006000000010557

's. Sarv'apriya Lea'sing

estor is not defined or

that the allottee treing

stands rejected.

nts.

ession of residentlal

sq. ft. bearing unit no.

covered parking in the

xpress\n/ity, Sector 104,

in all respects and in

all adrlitional facillities

ecute all necessary and

rtment in favour rcf the

n being filed before this
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ii.

iii.

iv.

Direct the respond t to pay interesll Per m th at lgo/o per annum

with the responclent,on the amount dep ited by the com,plainan

with effect from of each respective d it or in the alternettive

with effect from

promised, till the

above is handed

documents and co

complainants.

5.07.201,6 i.e., date

te of actual valid poss

r by the respondent al

mon areas ancl faciliti

en possession was

ion as per claus;e a)

ng with all necessary

s as promised to the

Direct the respond

deemed appropr at

amount to the

complaint are d

Declare the one-s

respondent as

v. Direct the

tlid p,s55s

Lrlent alol

aLcilities a

Ititled for

r:d in his tr

wittr all n

account of mental

vi. Direct the

55,000/-.

agony and ph

complainants as t complainants are entitl for the same after the

issues raised in th complaint are decided i their favour.

ent to pay cost of liti ion to the tune of Rs.

i0hS?tio by way of interest as

bed te on the deposited

resper:tive deposit till

asp a) above is handed

ry documents and

complainants as the

e issues raised in this

ons in favour of the

of Rs. 5,00,000/- on

ment caused tr: the

plaint no. 170 of 202t
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vii. Direct the respondent to refund wrongfully

charges along with the appropriate interest o

date of receipt of such wrongful levierd charg

G.l Direct the respondent to handover possession o

having super area of approx.2290 sq. ft. bearing uni
tower 2 with 2 exclusive covered parking in the 

I

located at Dwarka Expressway, Sector 104, Gurugral

complete in all respects and in conformity with the b

all additional facilities and as per quality standards

all necessary and required documenls in respect o

favour of the complainants within 6 months tlf this pe

this authority or as directed bV 
this 

authority. 
,

45. In the present case, the complainants'wq4e offere

unit on 30.05.2019 afte'rtbebipt of 0c at"bd2B:05i2

Validity of offer of Possession

It is necessary to clarify this; corrcept because after

possession, the liability'of promoter fbr delay'eci offe

an end. On the other hand, if the possessiron is n

liabilitv of promoter contirlues till a offer is tnad

entitlerl to recejve interest for the delay caused

possession. The authority is of considered vie

possession must have following components:

i. Possession must be offered after obtaining occu

ii. The subject unit should be in a habitable conditi

PageZll of 42
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arged taxes and other

that amount from the

and taxes.

residerntial apartment
no.22lL on 21st tloor
roiect "ATS TriumPh"

to th,e complainants,
yer's agreement, with

promis;ed and exercute

the saiid apartment in
ition breing filed before

possession of allotted

19.

alid and lawful ofl'er of

of poss;ession comres to

t valid and larvfull, the

and :rllottee rennains

in handing o!'er valid

that a valid offer of

tion certificate;
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iii. The possession should not be accompaniied by u

rlemands.

46. In the present matter, the respondent has offered

allotted unit on 30.05.2019 i.e., after obtaining o

the concerned department on 28.05.201.9 with

additional demands. Therefore, two out of th
.,ll

conditions for valid offer of possessip-p.are satisfie
'',';t.1i t 

.,,.,

raised an issue with regards to the tbnipl'et.ion of

promised. The authority to take a sonsideralLe view i

a local commissir:n to visit the project site and su

status of the unit. The local commission subrnitted i

with thre findings as under:

"T,he site of proiect nomed "A,T,S T,'iumph" being

developers Pvt Ltd has been insper:ted and the report is

construction at site:

Tl,te promoter has cttmplet:etl tiine constructicttt o.f all

to',vers along with community 'building, EW|| and

c e r tifi c ate v i d e m e m o N o:: Z, P' z 60 I AD / (RA) / 2 0 1 9 / 1 2 B 1

Bl,ock A, Block B, Block C, Blot:k D, EWS lllock, Co

c o nv e n i e nt s h o p p i n! fiiiifi' orip' tt't 
airya n a' F i r th e r

villas out of nineteen villas in the proiect is progressing

complete project is registrable as the occupqtion certi.

after pubtication of the Haryana Real Estate (Regulati

Rules,2017.

The complainants unit wfis checked specificolly and it
internal finishing works such as internal doors,

bedrooms, electrical switClhes, modulor kitchen, wa

bathrooms, final coat of itgternal paint and installation
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reasonable additional

the possession of the

ation certificate from

ut ?[1r unreasonable

above mentioned

but thLe complainrants

e unit in all respect as

this regard appointed

it its report w.r.t the

report on26.L0.|2021

by M/sAnand Divine

sed upon the actual

four blocks/eight

ined thet occupat:ion

dated 28.a'5.20L9 for
munity Building &
constructton of Jbur
n site. T'herefore, the

te has been obtained

and Ltevelopment)

s submitted that the

en Jlooring in one

sanitary wares in

air conditioner ore
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pending. Further, some tiles in bathrooms are damaged.

notfitfor possession as maximumfinishing works are

47. The authority is further of the view that minor defec

windows or minor cracks in some of the tiles,, or chip

paint at some places or improper functiorning of

cupboards etc. are minor defects which do not rende

minor defects can be rectified later at the cost
t'

allottees should accept possession o"f ,the subject

defe cts under p rote st. A s uitable relief 'for"rerctifi catio

taking over of possession under protest shalltbe prov

is not habitable at all because the plastering work is

works is yet to be done, cornmon services like lift

infrastructural facilitibs bre non-operatignal then

deemed as uninhabitable and offer of possession o

will not be considered a leSlally valid offer of pos

report, there are 19 nu,rnben of villas in the project o

has stzlrted the construction of '1 villas only and wh

date. IIowever, it is pertinernt to mention hertl tha

complilinants is not part of any of these villas.

48, In the present case, as per specifications ann

tB.t2.2OL2, various specifications were agreed u

perusal of documents on rfcord the following facts

Page 30 of42

plaint nr:. 170 of Z)ZL

erefore, the unit' is
'ing."

s like little gaps in the

ing plaster or chipping

,rawerrs of kitchen or

unit unhabitable. lSuch

f the clevelopers. The

unit with such tninor

of minor defects after

ded wtrereas if the unit

to bre done, flooring

C. are non-operational,

e subjr:ct unit sherll be

an uninhabitable unit

sion. l\lso, as per said

of whictr the promoter

ch are not comPlete till

the inrstant unit of the

xed r,vith BBA rlated

n by the parties. UPon

an be ascertained-
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S.no Specifications at per BBA Pendir
reporl

rg work as per the
of LC

1. Flush doors- p(

painted, stainlet

finished hardwi
main door & alu

coated hardwat
locks of brandt
frames & wi
seasoned hardwr

UPVC sections.

powder coated

and section as p

the architect. 
l

Iished/ enamel

s steel/ brass

re fittings for
minium powder

e fittings and

d marks, door

re/
\il hz

alumi
er

Interni I doors are pending

2. Wooden/ vi

bedrooms

trifie i tiles floor V/oodr

bedror

rh flooring in one

rm is pending

3. E]

rl

lectri
-trnh

cal switches are not

:d/fitterd
All electnca

conduits; p
tl wu
uvr) clt

light & power po

T.V. outlets in
and all bedroom:

switches & prott

nts.''l'ele

Dra'vl,ing

t Lt

cti

4. All kitchen c(

polished granit
electrical poin

chimney & hob,

& fridge to be 1

will be providt
cabinets of appr

&

unters in pre-

:, marble stone,

.rs for kitchert
,rrashing machine

r^ovi<led. Kitchen

d with modular

rpriate finish.

It4odu

pendi
ar

rg.

kitr:hen vl,orll is
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robes are fitted

,nitary
MS

wares

at of internal paint is

tion of
oner is not done

rt except mentioning

in the photograPh of
m having no floor

AT;[sal of the report of local commls;siorn' dated 6.10.20111 shows that

fitting of internal doors, ffting of woo,$en floor in o e-bedroom, fixation of

electrical switches, work of rnodular kitchen, ward es, fixiation of sanitary

wares, final coat of internal paint and the b:rthroom is having no floor tiles.

Though as per specificatiqns of flat buyer's agreel

these fixtures were to be provided at the time of p

t dated tB.|LzJt 01,2,

ssession,, A periodl of 2

months is given to the builder to make the a'llotted it fit for possession on

ositing the remainingthe basis of offer of possession & the allottee de

amount due. In this case, thr: unit was allottr:d to the

of Rs. L,23,36,627 /- and they have already paid a s

till date. It is a fact that possessitln of the allotted uni

complainants for a sum

tion certificate rlated

m of Rs. 1,16,34,7501-

has been offered to the

laint no. 170 of 2021

600 mm height above kitchen

counter slab in appropriate colour

& paint

No specification can be traced

Premium sanitary fixtures,

premium chrome plated fittings

Approprriate finish of texture

paint of exterior grade -water

No specification can.bU
f,

traced

Ceramic tiles & glazed tiles of

required heights in the toilets of fact

complainants on 30.05.2019 on the basis of occu
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25.05.2019 received from the competent authori

accompanied by any unreasonable demand. So, n

to whether the unit if fit to be occupied as per specifi

vis-i-vis the report of local commission dated 26.1

positive, as the deficiencies pointed out above

commission are such which may not take more tha

usually given to the developer to complete the u

possession after making payment Of'the:amount du

the pleir of the complainants that the allotterl unit is

habitallle is untenable. However, the counsel for the r

that it rtrill take at least 3 monthrs to complete the su

be concluded that the said offer of possession can

legally valid offer of possession.
:. I'i'

G.II Direct the respondent to pay interest per mon

the amount deposited by the complainants'with the

from date of each respective deposit or in the altel
05.07.2016 i.e., date when possession was prom
valid possession as per clause :r) above is lhanded

along with all necessary documents and common
promised to the comPlainants.

G.lll Direct the respondent to pay compernsation,

deemed appropriate or at the prescribed rate on t
the complainants w.e.f. the date of respective depo

valid poisession as per clause a) above is handed

along with all necessary documents and commo
promised to the complainants as the compliainants;

50.

aftur the issues raised in this complaint are decided

Considering the above-mentioned facts, the author

possession as per clause 18 of the buyer's agreem

the date of commencement of construction of the p

plaint n,c. 170 of 202L

and the same is not

the question arises as

tions g;iven under FBA

.2021, The answer is

the report of local

2 months & which is

it and make it fit for

from the allottees. So,

ot fit for occupation &

ndent stated at bar

ject unit. Hence, it can

of be considered as a

at LB9/o per annum on
pondent, with effect

tive 'wflth effect from
till ttre date of actual

by the respondent
areas and facilitires as

by way of interest as

e deposited amount to
t till the date of a,ctual
ver by tihe resPondent
area arrd facilities as

re entitled for the same
in his firvour.

calculated due date of

nt i.e., 3t5 months from

rticular l[ower in r,rrhich
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the unit of the complainants are located plus grace

lrer documents placed on record, the responrCent r

of commencement of the pilling on 05.07.,101,3.

possession comes out to be 05.01'.201,7 .

In the present complaint, the complainants intend

project and is seeking delay possession charges

proviso to section 1B(1) of the Act. Sec' 18[1) provi

Section 78: - Return of amount and

If the promoter fails to cttmplete or is unable to
apartmtznt, plot or burildin,g,.

Provided that where an allottee does not intend
project, he sh'all..be paid, bll the ,prqmoter, i
delay, till the handing over of the poss;ession, at
prescribed

52. As per r:lause 1B of the buyer's aigreelnernt daterl 18.

of the s,;ubjerct unit was to be handed over by of 05'0

handinlg over of possession is cal,culated lrom the dat

of construction i.r:., 05.07 .20t"3 the date on lt'hich th

demand equivalent to that of commencement of pilli

annexerd to the BBA. Clau:;e 1-B of the bruyer's a1

handover of possession and is reproduced below:

As per clause 1-B : Time of hctnding over of possresslon

Barring unforeseen circumstances and force maieure

hereunder, possession of the said apartment is p

company to the allottee ri,itnin a period of 36(thirty six.

period of 6(six) months from the date of actual start
particular tower building tn which the registration for a

date shall hereinafter refeired to as "stipulated date",

Page 34, of 42

plaint nrr. 170 of 2021

riod of 6 monthr;. As

,d dematrd on accr:unt

such the due date of

to continue with

s provlded under

reads as under:

'nsation

iue possession of an

withdraw from the

for every month of
such rate as may fis

2.201,2, the posses;sion

.2017, The due da.te of

of the commencement

respondient raiserd the

g as per payment plan

eement providers for

events as stipulated'
to be, offered by the'

months with a groce'

the con.struction of o'

lotment is made, such

bject always to timelT'

the

the
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paymbnt of oll amounts inlluding the basic sale price, I
'duty, 

registration fees and, other charges as stipulated

demahded by the company from time to time in this rego

sturt hf construction shall be the date on which the foundr
buildihg in which the said a:partment is allotted shall be

by thb company's architect/engineer'in-charge of the

certification shall be final and binding on the allottee,

53. 'Ihe flat buyer's agreement is a pivotal legal clocume

that the rights and Iiabilities of both bui

buyers/allottees are protected candidly. Th'e apart

lays dow{r ttre terms that govern, hEffi$fidifferent

residenti[lr, .o--ercials etc. beffiq#i$]t'e buyer

intereslt of both the parties to harve a well-rlrafted

which rvould thereby protect the rights pf b'o'th the l

unfortunate event of a dispute that may arise' It s

simple and unambiguous language which may be u

man with an ordinary educational background. It s

about stipulated time of derlivery ol'' possession of

building, as the be and,the right pEtlt.pf the'bubuilding, as the case may ue,,enCI:[ne,IIgr]t,Pr rne''uuJ

delay in fossession of the unit. iff'pre-R period i

among; the prornoters/developrers to invariably

apartment buyer's agreernent in a malnner th

promoters/developers. It hrrd arbitrary, unilliateral,

either blatantly favoured the promoters,/develo

benefit df doubt because of the total absence of cla

54. The auttfority has gone thfough the possession cla

the outs[t, it is relevant to comment on the pre-set

agreement wherein the possession has bee'tr subje

and con[itions of this agreement and the complain

Page 315 of 42
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CIDC, IFMS, stamP
in or qs may be

'. The date of actual
tion of t,he particular
id as per certification

X lttd the said

t which should ensure

ders/promoters and

ent buyrer's agreement

inds of properties; like

d builder. It is in the

at buyer's agneement

uilder:rnd buyer in the

ould be drafted in the

erstood by a corrtmon

uld corrtztin a provision

the apartment, Plot or

ers/allottees in cerse of

was a general Prerctice

raft thre terms of the

t ben,efiited onlY' the

nd unclear clauses that

ers or g,ave thenr the

over the matter,

se of the agreement. At

ossess;ion clause of the

to erll kinds of terms

nts not being in default
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under any provisions of this agreements and i

provisions, formalities and documentation as presc

'Ihe drafting of this clause and incorporationr of such

vague and uncertain but so heavily loaded in favo

against the allottee that even a single default by t

formalities and documentations etc. as prescribed

make the possession clause irrelevant for the pur

commitment date for handing over.:.possression I

incorporation of such clause in th6'flht'$$er's agre

is just to evade the liability toWards timely delive

depriv,r.r the allottee of his rig,ht ar:cruing after de:lay il

to comment as to how the ll,rilcler has misuse'd his

drafted such misr:hievous cletuse in the agreement an

no optiion but to sign on the dotted lines'

55. Admissibility of'grace period: The responLrlent pr

complete the construction of ttre said lluildlin;g/ u

years, with six months gracr: period thereotr fr'om t

construction of ;a particular to'wer buildin6J in wh

allotment is made. In the present case, the promo

time as grace period. The said period of 6 m'rnths is

for the exigencies beyond the control of ttre prom

date of possession comes ottt to be 05.01.2(lL7 .

56. Admissibility of delay possession charges at p

The complainants are seeking delay possession cha

section 1B provides that where an allottee does not i

the project, he shall be paid, by the promoter, in
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compliance with

ibed b,g the promoter.

nditir:ns are not only

r of the promoter and

e allottee in fulfilling

by the promoter may

of allottee ancl the

ses its; meaning. The

ment by the promoter

of subrject unit atrd to

posses;sion. This is just

ominant position and

the allottee is left with

moter has proposed to

it within a period of 3

e date of actual start of

ch the rr:gistration for

r is seeking 6 mo,nths'

llowed to the prornoter

ter. Therefore, the due

ibed rate of interrest:

es ho,rverver, proviso to

tend to'withdraw from

st for every month of
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rlelay, till the handing over of possession, at

and it has been prescribed under rule 15

reproduced as under:

of the

Rule 75. Prescribed rate of interest- [Provi,
section 78 and sub-section (4) and subsection

(1) For the purpose of proviso to section L2;
sections ft) and (7) of section 79, the 'i
prescribed" shall be the Stqte Bank o.f lndia h

of lending rate +20/0.:

Provided that in case th"q ;S@tg,',ips11k of I
tending rate (MCLRI ,'s iot tn 4s9, it shall
benchmark lending rates which''th,z Stqte I
from time to time for tendihltio the general

57. The legislature in its wisdom in the subordinat

provision of ruler 15 of the rul,es, has determined

interest. The rate of interedt so determined by the I

and if the said rule is followed to award ther inte

practice in all the cases.

58, Conser;uently, as per w'ebsite of the State Ba.nk of In

the marginal cost of lending rate"{in,dfiorp,'toiCLnl as

is GD 7.i]0 o/0. Accordingly, ther prescribed rater of inte

of lending rate +20/o i.e., 9.30%.

59. The definition of term 'interrest' as defined' under

provides that the rate of interest charge:able fr

promoter, in case of default, shall be equal to the r

promoter shall be liable to pay the allottee, in case

section is reproduced below:

"(za) "interest" means the rates of interest
or the allottee, as the cttse maY be.

Explanation. -For the purpose of this clau

such rat as may

les. Rule

,lr* r" 1^ 
"f 

,r, I
be prescribed

r 15 has been

to section 72,
') of section 791

tion 1.8; and sub'
terest at the rate
hest marginal cost

ia marl1inal cost of'
e replaced by such
nk of India may fix
ublic.

legislertion under the

the prescribed rate of

islature,, is reasonable

it will ensure uniform

ia i.e., https://sbi.co.in,

on date i,e., 11,.03.2022

st will be marginal cost

ection Zli.za) of the Act

m the allottee b17 the

te of interest which the

default. The relrevant

ble bSt the promoter
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the rate of interest chargeable from the allott,
case of default, skall be equal to the rate
promoter shall be liable to pay the allottee, in

the interest payable by the promoter to the all

posses:;ion charges.

G.l\I Declare the one-siderd clauses and stipula
respon.dent as non-est and inlegal.

60. A buyer's agreenrent is a vital docuntent, thLirt 'defi

unjust or unfair. In prelsent case', the complainatrts

sidecl clause particularly'in its compliaint. exc(3pt fi'o

of the parties. Thus, it is of utrrrost important that

drafterl fairly, keeping in v'iew the intr:res;1" of b the prarties and onlY

specific provisions are to b,e declared voicl orl a

complainants sharll be

respondent/promoter

nts inr case of delayed

ons in favour oll the

and obligationrights

he agr,eement must be

unt of being arbitrary,

ave not rnentioned one

the interest charged by

explanation regarding

5,00,000 l' onacrcount

e complainants:rs the
issues raised irn thecomplainants are entitled for the same after

complaint are decided in their favour.

the tune of t 55,000/-

ffiHARERA
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o

(ii)

the date the allottee defaults in payment to the

it is paid;"

the respondent on delayed payrnent @ 18026 p.a. Th

this is already provided in the albove stated relief.

G.V Declare the respondent to pay cost in the sum of

of mental agony and physical harassment cilused to

by the promoter, in
intere'st which the

se of default.
sholl be from the

date the promoter received the amount or an part t,hereof till the

date the amount or part thereof and intere
and the interest payable by the allotterc to the

thereon is refundetl,
ter shall be frorn

,l*rt "" ,^ 
"t ^r, I_t

romoter till the date

G. VI Direct the respondent to pay cost of litigation
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charged at the prescribed rate",i,e;..,p'30P4 by the
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The complainants are claiming compensation in

reliefs. The authority is of the view that it is impo

the Act has clearly provided interest and com

entitlement/rights which the allottee can claim. For

under sections L2,L4,18 and section 19 of thre Act, th

a separate complaint before Adjudicating Offlicer un

section 71, of the Act and rule 29 of the rules.

G. VII Direct the respondent to provide adequate

62.

refund amount charged towards cut puiiiing tpr."
the date when the payment was,mede,

As per clause 3 of buyer's agreement, the subjerct u

rigtrt trr exclusively use two parking spaces al'ong

rata ownership but nothing has been saLid on

complaint neither have been contended by thr:rn i

on suclh allegation the authority'is not in a position

relief.

G. VIII Direct the respondent to refund wrongfully
charges along with the'apflroDriat intei,esrt.on that
receipt of such wrongful levied;charges anfl taxes.

63. The authority has decided this issue in the compl

2019 titled as Varun Gupta V/s Emaar MGF

court. The respondent,haS also not commented on

authority has held that for the projects where the du

prior to 01'.07.2017 [date of comin,g into

respondent/promoter is {rot entitled to charge a
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"f 

,0r1 I
the atrove-mentioned

nt to understand that

nsation as separate

laiming compensation

comp)ainants may file

r section 31 read with

r parking space and to
ng with interest from

it was allotted with the

th the undivided pro-

abo,re relief in the

the hearing before the

e above relief. MerelY

to delilcerate upotr this

arged taxes and rother

mount fi'om the diate of

int bearing no.4031 of

nd Ltd, wherein the

date of possession was

force ,of GST), the

amount towards GST
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from the complainants/allottees as the liability o

become due up to the due date of possessionr as per

64. In the present complaint, the possession of the subj

be delivered by 05.01.2017 and the incidence of G

thereafter on 01,.07.20L7. So, the complalnants

discharge a liability which had accrued solely due to

in delivering timely possession 
'.,,..of 

the su
rl" '

respondent/promoter is not :eiiititled to ch

complzlinants/allottees as the liability,qf,..f1' had n

due date of possession as per the said agree:ment.

65. It is to be noted that the protnoter is entitled to cha

for the period up to 31.03.201'+ @ 1'05% [one

surcharge on VAT) under the amnesty sclteme'

charge any VAT from the arllottees/prosper:tirre bu

01.04.110 L4 to 30.06.2017 since the same was to be

developer only. Moreover, if the respondent

composition levy, then also the incidence of such

resporrdent only. If for this period any VA't' has

refundable in case of availing amnesty sche.me avail

66. On consideration of the circumstances, the eviden

submissions made by the complainants and the resp

findings of the authority regarding contrar,'ention
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,0r1 I
that r:harge had not

e buyer's agreemrants.

t unit was required to

T camel into operation
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the authority is satisfied that the respondent is i

provisions of the Act. By virtue of clause 18 of

executed between the parties on 18.12.20L2!, poss

was to be delivered within a period of 3 ;,zears f

construction of tower in which the unit is allotted

months. The date of commencement of construction

on which the respondent raised the demand

commencement of pilling as per payment plan
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complainants are entitled for deJayed possession cl

from due date of possession i.e. 05.01,2017 till ha

67.
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lB(1) r:rf the Act of 201,6 read with rule 1 5 of the rul

H. Dirr::ctions of the authonity:
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directions under section 37 of the Act to ensure com
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V.l -

Complaint stands disposed of.

File be consignerd to registry.

(Viiay Kumar
Member

Haryana Real Estate Regulatory Authori

Dated:11 .03.2022
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whichever is earlier as per section 1t)[1J of t

rule 15 of the rules.

ii. The respondent is directed to pay arrears of

90 days from the date of order and therea
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