HARERA ,.
&0 CURUGRAM Complaint no. 170 of 2021

BEFORE THE HARYANA REAL ESTATE REGULATORY

AUTHORITY, GURUGRAM
Complaint no/ : 170 of 2021
First date of hearing: 19.03.2021
Date of decisipn + 11.03.2022

1, Kavita Singh

2. Vikram Singh

Both RR/o: E-1/24 Palam Exte:lsﬂ:l,u, Is_ﬁ::'l:nr 7. Near Complainants
Ramphal Chowk, Dwarka, New Dellii- 10075

'i'ensus
Anand Divine Developer __E,deatﬁ,;.l,uﬂ@ \
Regd. office: M- 711/92, Deepali Nehru Flace, Iili_'.'w
Delhi- 110019 : 1 Respondent

i |

CORAM: » | .
Dr. KK Khandelwal _. | Chairman
Shri Vijay Kumar Goyal® Member
APPEARANCE: R |
Shri Pankaj Yadav - : _Advocgte for the complainants
Shri M.K. Dang & Garvit Gupta s Advoedates for the respondent

ORDER |

1. The present ccrmptlaint' dated - 02:02.2021 'has been filed by the
complainants/allottees in Form CRA under section 31 of the Real Estate
(Regulation and Development) Act, 2016 (in short,/the Act) read with rule
28 of the Haryana Real Estate (Regulation and Development] Rules, 2017 (in
short, the Rules) for violation of section 11(4)(a] of the Act wherein it is inter

alia prescribed that the promoter shall be responsible for all obligations,
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I
responsibilities and functions to the allottee as per the agreement for sale

executed inter-se them.

A. Unit and Project related details:

2. The particulars of the project, the details of sale consideration, the amount

paid by the complainants, date of proposed handing over the possession,

delay period, if any, have been detailed in the following tabular form:

S. | Heads
Mo.

rugram

colony

Project area

4, | DTCP License

registered

5. | HRERA registered no

'-"'-\.I

5

16.07.2011 wvalid till

|

buyer's agreement

6. | Date of execuﬁnﬂfﬂ if) |l

Iuriz:aﬁﬂ

(As per annexure- P1 on page no. 41 of
the complaint)

7. | Unit no.

2211 on 215t Boor, tower 2 (block A)
(Aa per annexiire- P1 on page no. 43 of
the complaint]

' 8. | Super Area

2290 sq. ft.
(As per annex

the complaint))

ure- P1oon page no. 43 of
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— GUEUGRAM Complaint no. 170 of 2021
9. | Payment plan Construction linked payment plan
(As per page 65 of the complaint]
10. | Total consideration /Rs.1,16,34,750/-
(As per BBA| on page no. 65 0
complaint)
11. | Total amount paid by the Rs. 1,23,36,627)-
complainants (As per statément of account as
annexure PB |on page no. 75 ol
complaint)
12, | Date of commencement of N E Lﬁﬁﬂ? 2013
construction of the project & o
1}' {Vide annexure P2 at page no. 66 of the
’EEE_ ‘complaint wherein the respondent has
',.r:" 1) ﬂgmagﬂq‘ia sum of Rs.10,07,600 +
.*'j'{?'-ﬁ TL‘T :.’ rice the mmplaina n15 with
[5 f
13.| Due date of delweiypﬁ 05,01, ur; -l
| possession N | [Calc Eﬁh‘ the date of the

n@“mﬁ t of construction Le,

(As per clause 18 of aﬁ& :Ijgﬂlﬂllﬂ
Time of handing over possession, W‘%ﬂﬂ the date on which the

Barring unforeseen circumsta respondent raised the demand

and force majedre | - ag eft to'that of commencement of
stipulated ﬂ‘!rm"d? m’i m&nﬁ" gyment plan annexed to |
the said apartment is proposed to be, s~ iy

offered by the mmp{mﬁ.qtr.hfgaat ,«the 1}.&&1 5|
within a period of 36{thirty sﬁrj [Grﬁ:e pﬁﬁhd oF |l sionthe: i
months with a grace period of e -
6fsix) months from the date of )
actual start of the construction of u
particular tower building in which
the registration for allotment is
made, such date shall hereinafter
referred to as stipulated date’,
subject always to timely payment of
all gmounts including the basic sale
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[ price, EDC/IDC, IFMS, stamp duty, | |
registration fees and other charges as
stipulated herein or as may be
demanded by the company from time
to time in this regard. The date of
actual start of construction shall be
the dote on which the foundation of
the particular bullding in which the
said apartment is allotted shall be
laid as per certification By the
company’s  architect/engineer-ing o
charge of the complex and the'saig |
certification shall be final and binding

on the aflottee.)

14, | Occupation Certificate “[z8.05.2019
(As per annexure R11 on page no. 68 of
reply]

15. | Offer of possession 30.05.2019

(As per Annexure- P7 on page no. 71
of the complaint)

16. Delay in delivery u%-&%‘u“. i5 :ﬁ?al‘: t;q_g 15 6 days
till the date of order I’ag\li‘« =i

| 11.032022. NITE o

B. Facts of the complaint .

That the cumplamantﬁnn&[{gdiliszﬂemﬂ E with the respondent
in the project called '551‘5' thurﬁpb ¥ lﬁgtéd‘:h- Expressway Sector

104, Gurgaon being constructed and developed by the respondent.

That an amount of Rs. 30,22,800/- has been paid by the complainants for the
booking and it was confirmed that a residential apartment bearing unit No.
2711 on 2 1st floor in tower/building 2 having super area of approx. 2290 sq.

ft. (212.74 sq. mt.) with 2 exclusive covered/open car parking in the said
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project, stood provisionally allotted to the complainants in pursuance of the

application No. 70.

That subsequently, a "buyer's agreement’ dated 18.12.2012 was executed

between the parties and in clause 5 and the annexure-ii to the said
|
agreement dated 18,12.2012, the respondent acknowledged the receipt of

Rs. 30,22,800/-.

That the complainants have opted fo)
i
whereby the possession was tl;.bé

: nstructiqin linked payment plan,

ver wit{ﬂn 36 months with an

additional grace period f&iﬂhﬂﬂi’%{ } u’,da'ﬁe of start of construction.
The respondent 1ssue¢q,ﬁ?mand letter ﬁmd bﬁﬁ?izm 3 for an instalment
of Rs. 10,44,962/- to 1:1;}3 cumﬁpiﬁnartﬁ \ijE dl['f: 43!:& for the same was
20.07.2013. This instﬂmeri;j was due Ln ﬁ““ﬂ“ﬂrﬂﬁe‘rﬂﬂt of pilling or to say
from laying of fnund:ﬁiﬁn} therefore, /it would' be

W e i+ .-+"‘ i,
complainants to submit that as nﬂmﬁnwwge 1he construction started

expedient for the

from 05.07.2013 wh&q:.;hEd?!ga@ d%!d;l] S,T' .2013 was send by the
ar:y
respondent. Hence, the residential *ap‘&rt"lnin“t‘sﬁnul ‘have been delivered to

'\-..'|"-

the complainants by 05, q.:;.r 201601 ﬂﬁ,ﬂl 2017

That the complainants made payments of Rs. 44,9}&2;— vide cheque dated
!
15.07.2013 and Rs. 10,00,000/- vide cheque dated 24.07.2013, which have

been duly acknowledged in the account statement issued by the respondent.
I

That vide demand letter dated 01.12.2013, an insta:rment of Rs. 11,60,848/-

was raised from the complainants, the due date for the same was
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20.12.2013. The said amount of Rs. 11,60,848/- was paid vide two cheques

dated 15.12.2012 which was duly acknowledged in Il‘.he account statement

issued by the respondent, |

That vide demand letter dated 07.05.2014, an installrnant of Rs. 6,26,977 /-
|
was again sought from the complainants. The due .J,iate for the same was

27.05.2014. The complainants vide a cheque dated Eﬂ 06.2014 remitted the

yer, the qespnndent charged an
: and ‘lﬂdﬂ another cheque dated

24.06.2014 an amount -:: § 1, tfmtu the respondent out of
#ﬂg n :

which Rs. 8,944 /- was paﬁ tﬂﬂ--rarﬂ-:&m Lnt’ereht nmt1unL
=/
That vide demand Iet;ﬁr @ted 0707, ;D% an lnﬁta]ment of Rs. 6,26,678/-

was sought from the mmplammlﬂ 'I?'se n:lu.p for the same was
26.07.2014. The mmpiai{ra;ﬂbmdh a ;hm@daﬁﬁ $4 08.2014 remitted an
amount of Rs. 6,26,678/- hul‘ t&_ﬂﬁ:s;ﬁﬂ.&ﬂrhargep an interest @ 18% on

e T

the delayed pa}rmenq&] nd wd;“gn%}e theque dated 24.08.2014 an
amount of Rs. 9,400/- wa’s palﬂ tu the rerbnhdlant aut of which Rs. 8.642/-

f
was again paid as 1nterﬂ5t¢mnnuht.3lﬁh [ amuunts prud by the complainants
have been duly acknowledged in the account statement issued by the

|
respondent.

That vide demand letter dated 06.09.2014, an tnsta?lment of Rs. 6,26,219/-
was sought from the Complainants, The due diate; for the same was

25.09.2014. That this instalment was made good iride two cheques dated
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21,01,2015, but the respondent charged an interest F 18% on the delayed

payment(s) and then separately an amount of Rs. 35.{[131 [ towards interest
was paid inter-alia amongst other payments vide sl;eparate cheque dated
21.01.2015. From 23.03.2015 to 03.08.2015, the following amounts were

paid by the complainants vide various cheques: |

(i) Rs. 37,566/-vide cheque dated 23.03.2015 and 07.04.2019 being 18%
interest on delayed payment(s). .'-':’5. }: : ; |

(i) Rs. 4,29,375/- vide cheque dat : I
(iii) Rs. 6,03,072/- vide chaqwﬂ?aﬁ{éq ﬁ%ﬂms |
(iv) Rs. 6,04,560/- vide cheque dmm%zﬂis
(v) Rs. 5,03,544 /- vide tl:t_eque dated: Eaﬁa’.zn 15,
(vi) Rs. 63,450 /-vide dm:;?a dated 230312015 | )
(vii) Rs. 1,01,016/- ulda thfque dated 1 4104.2015.
(viii) Rs. 3,746 /-vide cthﬁe-,gigted 14.04.2015, J
(ix) Rs. 6,04,560 /- vide -:hqgii\.}a‘ftatadii.ﬂﬁ 2@15,
(x) Rs. 22,417 /- vide cheque dated 13105.2015,

(xi) Rs. 6,04,560 /- uide;dggqumdageamﬁgﬂ 2015. 1

(xii) Rs. 25,392/- vide”ﬁhe%itfe d’ate‘tl EIB!B‘S{'ZME

(xiii) Rs. 5,03,800/- vide :hequ&ﬂatgﬂ ﬂ::',:.ﬁ‘l‘ 3{119 |

(xiv) Rs. 3,46,618/vide cheque dated 07.04.2019.

(xv) Rs. 1,02,050/- vide cheque dated 07.04.2019,

That on 31.03.2018, the following amounts were p:;,aid by the complainants

=
C —

vide NEFT transfer: '

(i) Rs. 1,00,508/- vide NEFT dated 31.03.2018.
(ii) Rs. 9,822 /- vide NEFT dated 31.03.2018. |
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15.

16.
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(iii) Rs. 1,768/~ vide NEFT dated 31,03.2018.
(iv) Rs. 15,178/-vide NEFT dated 31.03.2018.
(v) Rs. 2,732/- vide NEFT dated 31.03.2018. |

(vi) Rs. 41,956/- vide NEFT dated 31.03.2018. |

(vii) Rs. 5,035 /- vide NEFT dated 31.03.2018.

That a letter dated 30.05.2019 was sent by t|'1:E respondent to the

complainants with the subject offer nF pnssessioh and registration of

conveyance deed for apartment-nu mber

that letter, there was a deman;ﬂﬁh&%d 30.05. Eﬂl? dues on offer of

g @11 at ATS Triumph. Along with

Al
ssession. P is. d 05.201 t
possession. Pursuant to .trhps depal‘@l% atﬂﬂ 30, 9, an amount of
Rs. 13,74,756/- was sugg?t frmﬂ"fﬁ-&’%umphfuﬂd,ts for possession and
registration of Eﬂﬂh’?l(ﬁﬂ%ﬂ de&d for pamnentﬁpumber 2211 at ATS

Triumph. \ 2 1: j i -1 .
' | J |

That as the possession ﬂmpfﬁreﬂ h#ghﬁr bélated. dhe respondent illegally
and arbitrarily gave a pa.h;:r;,r ﬁ@eﬂeﬁ %;332 050/- for delayed offer of
possession to the cumﬁ'gﬁiaq_% : ¥, | _ kq .‘

That till date, a tutgl- u.fif_{;h 12;?,,3;,5{2: ; stands credited /paid and
acknowledged lnwar:.’llﬁ'tﬁe ﬁﬁssésﬁ[uﬁ"ﬁ%ﬂ rf.‘ﬁistrat]!inn of conveyance deed
for apartment number 2211 at ATS Triumph. It is submitted that the entire
payments as required having been paid and the possession has still been not

given to the complainants.

C. Relief sought by the complainants:

The complainants have sought following relief:
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Mii.

I
Direct the respondent to handover puss;neﬁsiun of residential

apartment having super area of approx. 2290 sq. ft. bearing unit no.
2211 on 21st floor tower 2 with 2 exclusive covered parking in the
project "ATS Triumph” located at Dwarka E:}tpressway* Sector 104,
Gurugram to the complainants, complete in all respects and in
conformity with the buyer's agreement, with all additional facilities

and as per quality standards pmmised and execute all necessary and

required documents in respggb.nrthe said apartment in favour of the
complainants within & mur@sqﬁﬁais petiﬁm? being filed before this
authority or as d]l'EL'tﬁHf Eyi‘gm@#ﬁmﬂw ,

Direct the respo u&ant l;nt,im‘_lprl'ﬁhé‘rhwﬁr munth at 18% per annum
on the amauntaiﬁ.‘p?mted Ejrﬂtﬁ’ﬂamplaim*s with the respondent,
with effect fr d:ﬁe nf eagh r;sﬂzﬂwe r:leppsit or in the alternative
with effect ﬁ'ﬁ‘i’n ﬂE.EI’F 20 t; ; ,date 1.'n;l'uan possession was
promised, till ﬁ;e date of | --chal

above is handed uf.?éi‘ b}r i:hmﬁ:esﬁbndent al!nng with all necessary
documents and cmnnfmmpg*ﬁ,‘arrd F&Eﬂltlﬂ& as promised to the
complamants . N A I L LD} /

Direct the resﬁsnn%le%t to fja?? &rﬁpﬂfnsaﬁmj by way of interest as

deemed appraprtatg_.nr: a_tith_e _prﬁ__r,:ﬁhanhmte on the deposited

a.]l;:l; ssion as per clause a)

amount to the complainants w.e.f. the date of respective deposit till
the date of actual valid possession as per clause a) above is handed
over by the respondent along with all nedessary documents and
common area and facilities as promised to the complainants as the
complainants are entitled for the same after the issues raised in this

complaint are decided in his favour.
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|
iv. Declare the one-sided clauses and stipulations in favour of the

respondent as non-est and illegal. |

v. Direct the respondent to pay cost in the sum of Rs. 5,00,000/- on
account of mental agony and physical harassment caused to the
complainants as the complainants are Entitleti for the same after the
issues raised in the complaint are decided in thenr favour,

vi. Direct the respondent to pa}r cost of I1l:|gatpun to the tune of Rs.
55,000/ g |

' ngfully charged taxes and other

vii. Direct the respondent to re

charges along with th,&:q:- rqﬁqj,ii € interest g that amount from the
]

date of receipt ﬂfu-ﬂl.l!:l’l yn‘hhgﬂllfllﬂﬁ*%i[ﬂhﬂtgﬁ and taxes.

On the date of heanng#tﬁie iuﬁ‘lﬂﬂl.?,i' Expliined L'r.l 'ﬁléIesPundentfpm moter
about the -:c:-ntraventf.uns as alleg&rhia have' been :ﬁmmltted in relation to

section 11(4)(a) of 1:I'lﬂL ﬂﬁl’ to I-‘rl{EEI? gli1 or nul: to p‘gad guilty.
D. Reply by the respnnd&‘p!. L W[

That the complaint is neither maintdﬂ#ﬂ;mr tenable and is liable to be
put-rightly dismissed. Eh rﬂgla@n?tﬁ-ﬂﬁh a&tﬂppat from filing the present

complaint by their acts nrnfsainns, a&\h%lss‘fﬂns, acquiescence and laches.

That the complaint is not ma'jnfaln‘.flme”fur'the rea;lmn that the agreement
contains an Arbitration Clause which refers to the dispute resolution
mechanism to be adopted by the parties in the event of any dispute as per

clause 39 of the buyer's agreement.

That the complainants, after checking the verar:ib_.i of the project namely,

'ATS Triumph’, Sector 104, Gurugram applied for allotment of a residential
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unit and agreed to be bound by the terms and co ndi%,uns of the documents

executed by the parties to the complaint. That hasec_l on the application of
|
the complainants, the buyer's agreement was executed on 18.12.2012 for

unit bearing no. 2211 in tower no. 2 having super area of 2290 sq. ft.

|
That the complainants made payment of some of the jilstalments on time and

then started defaulting in payment of the remaining 1:Iue consideration. The

i _lﬂ_,.___a-'\.

d/06.09.2014 for the net payable

respondent has sent a demand IE
sum of Rs. 6,26,219/-. However, ﬁﬁiﬁla{nantﬁ flalled to remit the due
amount and the same was a@jﬂgﬁtﬁﬁg;;% .mm{t inskalrnenl amount dated

g F

20.11.2014. The respnp‘dﬂﬁ;t @as mmﬁtmmaaﬁ: issue reminder dated
05.01.2015. {* | '

_.'
1,

That the ccrrnpiamannﬂﬁllgd to pay the l:luﬁ amqnql and the amount was
accordingly adjusted intl‘tﬁ_,n"en:; llistQIMng-ﬁmanh dated 15.01.2015 for

l.-.L-

net payable sum of Rs. '33‘54,59@-..,%5 nutstﬂndlng amount . The

complainants yet aga j‘ﬁfaﬁﬂw I:s and the due amount

was adjusted in the nexe Mistalithen J‘datad 6.03.2015.

= 1}
|
'!'l

That the possession u’f~ thé it was to-be nﬂefed Ln the complainants in
accordance with the agreed terms and conditions ni"!the buyer's agreement.

Clause 18 of the buyer's agreement clearly states that

"Barring unforeseen circumstances and Force majeure events as stipulated
hereunder, the possession of the sald Apartment is proposed to be affered by
the Company to the Allotteg within a period of 36 months with a grace period
of (&) six months from the date of ectual start of the construction of a
particular Tower Building in which the registration for alfotment is made,
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such date shall hereinafter referred to as ‘Stipuloted Date’, subjecr always to
timely payment of all amounts including the Basic Sale Fr:de EDC/IDC, IFMS,
Stamp Duty, Registration Fees and Other Charpes as mpurumd herein or os
may be demanded by the Company from time to time {n this regard. The date
of actual construction shall be the date on which the j‘uundamm af the
particular building in which the said apartment is allottdd shall he laid as
per certification by the Company’s architect/engineer-in charge of the
Complex and the said certificate shall be final and binding on the Allottee.”

24, That the possession of the unit was subject to the occurrence of the force

majeure events. The relevant clauafghﬂm Agreement pertaining to force

majeure event is as under:- e f‘ ‘-*'1
?“'ﬁ

“22. The Company shall not ﬁ_u‘e_:{d liable or I‘espo‘m.@e Jor performing nay
of its ohligations or undﬁﬂg his Agheement is sugh performance is
prevented, delayed Ei"ﬁﬁ@ﬁﬂ'ﬁﬁ ﬁ_:u' i _dyje‘ﬁtﬂ" ts* such as non-
avatlability of nec fmsmnﬂq fucilities bﬂ‘&g provided by the
government for E. ; devel qﬂ:.rﬂ::. an-availability or
inadegquate s::pply n'nﬂ'fﬂ:ﬁg ¢ gr other building materials, or
water ar electric pow prgabdr. slgw ﬁ:wﬁh steike ar due to dispute with
the constriction a ' the, Eﬂli’.lpﬂ.lﬂj ck out or eivil

cﬂﬁ}r D:'{"Eﬂ’ ffa!t'r of earthquake,

commation, war or ene
major fire, abnormal rai rerrgrist action or by

regson of change of law, &M ;ﬁff bitarny order, rule of
Government and/or any other pubm”&r :ﬂmpﬁrteﬂt authority or due to

delay in the grant g't %ﬂ?@%ﬁ l&,@:r@b o tionoccupancy
certificats, by an}rwm,u At | ﬂ]pﬂmmnrrur refuses,
delays, withholds, d fes q f AECESTAry, ﬂpprfwl's of the said
npurtmm;fbu”dmg-ﬁw ,s‘”?”'t" _fnp&ﬂg;*mta d to be created
therein or if any matters, issues reh:rﬁng to such approvals, permissions,
notice by competent outhority become subfect |matter of ony
suit fwrit/litigation before a competent court or for any reason beyond the

contral of the Company, fn such event, the Company sha ! not be llable for
any compensation or damages in any manner whatsoever. 1

25. That the implementation of the said project was hampered due to non-
payment of instalments by allottees on time and also due to the events and

conditions which were beyond the control of the respondent and which have
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I
materially affected the construction and progress of l?*.e project. Some of the

force majeure events/conditions which were beyand the control of the
respondent and affected the implementation of uihe project and are as

under:

I} Inability to undertake the construction for apj'rrnx. 7-8 months due

to Central Government's Nutlﬂeatlnn with regarp:l to demonetization:

|-|I '\-.
""--'.;

This only happened second tlmeqf_e.g :

gqi of independence hence beyond

-_.-'.

control and could not be feres&:emhm respondent had awarded the

construction of the projegt’ “to d‘ge Eile %faﬁmg construction company of
India. The said contra ﬁmpﬁnﬁw neﬁzﬁp,l ent the entire project
for approx. 7-8 m-::-nth;*w.ef from 9-10 'ﬂuvemher}?rﬂlﬁ the day when the
Central Government q;guéld npuﬁea{iurﬁl with :reg |:-d to demonetization.
During this period, the e\enl;mﬁnr-:mﬂd ?ut f_pmke ayment to the labour in
cash and as majority of cas ﬂe.[léihqur Fé;c;ﬂgaged in construction activities
in India did not have E‘? eccpuqxumq were.paid |n cash on a daily basis.
During demenel:lzatiem ms%v.&hﬂriwaﬁmufujmmpa nies was capped
at Rs. 24,000 per week initially.and m#:]@r@_e;ﬁ cash payments to labour on a
site of the magnitude of the project in question weﬂ;e Rs. 3-4 lakhs per day.
The work at site got almost halted for 7-8 months as bulk of the labour being
unpaid went to their hometowns, which resulted ﬂnm shortage of labour,

Hence the implementation of the project in question got delayed due on

account of issues faced by contractor due to the said notification of Central
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|
Government. Further there are studies of Reserve Bank of India and

independent  studies undertaken by scholars of  different
institutes funiversities and also newspaper reports of Reuters of the relevant
period of 2016-17 on the said issue i.e, of impact of demonetization on real

estate industry and construction labour, The Reserve Bank of India has

published reports on impact of demonetization. In the report-

macroeconomic impact of demmlaﬂggt.m It ha£ been observed and
A ,:-.._r‘lh' s
e

mentioned by Reserve Bank of [n no. 10 a*d 42 of the said report

that the construction lndﬁnzwﬁshgi j'%athre d:qrin% Q3 and Q4 of 2016-17
and started showing impf;vﬂnéug hmg;jn Aarﬂ Eﬂ 7. Furthermore, there
have been several 5tqﬁditg on the sald bjer:t er and all the studies
record the cunc]us!un%hgnﬁu cmg Ehe FE dmfderﬂ‘ﬁneﬁzanun the migrant
labour went to their nﬂﬁg&E placeﬂ due simﬁ‘EQQ of cash payments and
construction and real e#tati- ln?ﬂﬂry‘ S.Iﬁﬂ'tﬂd 4 lot and the pace of
construction came o h-al% or heﬁ;ﬁ_‘ﬂtﬂ’ 9’ slow :i- to non-availability of

. B TI-F 1

labour. Some nm\rbpaliu?f&'ﬁ"@“m rﬁp-prﬁ"ay .

the negative impact ﬁf__?igmn:linglﬂzaﬁnﬁ on mal*plstale and construction

ters etc. also reported

sector. |

I .
That in view of the above studies and reports, the said event of
demonetization was beyond the control of the resp‘nndent. Hence the time
period for offer of possession should deemed to bel extended for 6 months

on account of the above.

. Page 14 of 42



HARERA

@2 GURUGRAM Enrq;ptﬂmt no. 170 of 2021

|
1) Orders Passed by National Green Tribunal; 1n last four successive

years i.e. 2015-2016-2017-2018, Hon'ble National Green Tribunal has been
passing orders to protect the environment of the country and especially, the
NCR region. The Hon'ble NGT has passed orders governing the entry and exit
of vehicles in NCR region. Also, the Hon'ble NGT has passed orders with
regard to phasing out the 1ﬂ-}re:.r-uld diesel veqluif:les from NCR. The
pollution level of NCR region has B%QHEQE high le' couple of years at the

time of change in weather in Ni every :.reizar The contractor of

respondent could not undart&kﬂ cq;ﬁ?ﬂl{;ﬁﬂﬂfﬂr 3-4 months in compliance
S

of the orders of NGT. D{&F manﬂ;&mﬁﬁﬂ a d,eiﬂy’qlnf'jr -4 months as labour

went back to their humemwns wh:ch rami:ed lnshp:tage of labour in April

I
-May 2015, Nnvemha]'- DEcemher EE1 E[ an;l Huve‘rpber— December 2017.
I

The district au:lrnimstraﬁau Lssue:d thi; rhquisitﬂ dl.*e-:tmm in this regard.
Thus, in view of the ahwe.{unﬂtﬂlcﬁﬁﬂ ‘é\jqu remained very badly affected
for 6-12 months which was heynnd ﬁ'.re ’E‘ﬂntrnl of tlhE respondent and the

said period is also reqhiilrgd Ltn-he ﬁﬁe& w;hﬁe ;almlatl ng the delivery date

of possession. ol

\.

|
(I1I) Non-Payment of instalments by allottees: Several other allottees

were in default of the agreed payment plan, and the payment of construction
linked instalments was delayed resulting in badly 'lmpacrjng and delaying

the implementation of the entire project. '
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(IV) Inclement Weather Conditions viz. Gurugram: Due to heavy rainfall

in Gurugram in the year 2016 and unfavourable weather conditions, all the
construction activities were badly affected as the whole town was
waterlogged and gridlocked as a result of which the implementation of the
project in question was delayed for many weeks. Even various institutions
were ordered to be shut down /closed for many days during that year due to

adverse/severe weather condition .Eﬁnﬁ]d period is also required to be
Ay |

al '.-'.H-,u-"', ek ¥

added to the timeline for uﬁeﬁng-ﬂ'ﬁﬁﬁ%ﬁn by the nespondent.

That, furthermore, the timégﬁﬂg&%ﬁ;ﬁ? h‘x.":tlt_lﬂﬂ ;hnve-mentiuneﬂ force
majeure events is reql{#ﬂ&jw-i;.e ad&aﬁtﬁ-ﬁe ui;ng hrlame mentioned above.
[t is pertinent to menﬁﬁfz;ﬁmr&jr} th_gt.lﬂiﬁ"ra;pnng;;ﬂ_: has even offered the
possession of the unitlgfi;g:‘%.!:ﬁ?p%in%nt%uiﬂé lqtte;-' dated 30.05.2019 after
obtaining the uccupati:bﬁgém;licita an IEEﬂS'Eﬂ:lE' It is pleaded that the
respondent after the receipt hfrtﬁg:: ,d.i@._.ﬁ_ﬁdunti has handed over the
possession of the unitto t El_;._:pﬁ@'a.!'h s a:nd the same is evident from a
bare perusal of letter u:im:ih Z’Eﬁ'}é{ﬁﬂj A ’S

That the cumplainanﬁ ara real estate investors, who have invested their
money in the project of the respondent with an intention to make profitina
short span of time. However, their calculations have gone wrong on account
of slump in the real estate market and they are now deliberately trying to

unnecessarily harass, pressurize and blackmail the respondent to submit to
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their unreasonable demands instead of abiding by contractual obligations of

making timely payment towards the due amount. ‘

That the due date of commencement of piling was 05.07.2013 and it is
pertinent to mention that the possession was nffe*ed strictly as per the
terms of the allotment and no delay of whatscever naﬂ;u re could be attributed
to the respondent. It is reasserted that on account nf certain unforeseeable
circumstances, the mplementar.i%,%% project was affected, and the

I
respondent cannot be held acmunﬁﬁmme same, No defaults or illegality

in offering the possession nFtb,e ﬁﬁt&pﬁ@@@ﬁlﬂinanm by respondent was
made and the respundaﬂt has !:Ima:-lghhut adhﬁ:a]d to the terms of the
allotment, rules am:lTlﬂeg‘-‘)lam::-nsT lE"*" Tu‘l the tigila-::tiuns issued by the
concerned authur’ities. > ',l' - '

Copies of all the relevaqt‘dpuiumntﬁ hgveffheeﬂ filed and placed on the
record, Their authenticity is. ot in dpp;utﬁ Hence, the complaint can be

decided based on thes jﬂ E:Eutec]iﬂc;fqm‘ems. . ‘

E. Jurisdiction of th

The authority uhsenﬁe_s_.tﬂ;qt' it has tﬁﬁﬁtni‘iﬁl“as-.iﬂeﬂ as subject matter
jurisdiction to adjudicate the present complaint.
E.1 Territorial jurisdiction

As per notification no. 1/92/2017-1TCP dated 14,12.2017 issued by Town
and Country Planning Department, the jurisdiction of Real Estate Regulatory
Authority, Gurugram shall be entire Gurugram District for all purpose with

offices situated in Gurugram. In the present case, the project in question is
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situated within the planning area of Gurugram district. Therefore, this

authority has complete territorial jurisdiction to @eal with the present
complaint. |

E. Il Subject matter jurisdiction :

Section 11({4)(a) of the Act, 2016 provides that the promoter shall be

responsible to the allottees as per agreement for sale. Section 11(4)(a) is

reproduced as hereunder: '
- w4 ]

Section 11{4](a)} YL e ] SN

Be responsible for all ebligations, responsibilities and fuhﬂmm under the
provisions of this Act or the rules and regulations made thereunder or to the
allateses as per the agreement for sale, or to the association of allattees, as
the case may be, till the convevance of all the apartments, plots or buildings,
as the case may be, to the allottees, or the common areas, to the association

of allottees or the competent authority, as the case mﬂy bf,
¥ 'F - ‘ I " . |

34(11 of the Act provides to ensure cr::mphu nce of the rJhI{gﬂnnns cast wpan
the promaoters, the allottees and the reafesmte ugents wunder this Act and the
rules and regulations made thereunder. | |

So, in view of the pmvisluns of tpe J’u:t nf 2016 quoted above, the authority

has complete jurisdiction to decide l:he :nmplaint regarding non-compliance

of obligations by the promoter leaving aside -::nmp_?nﬁatinn which is to be
" " i k A W .

decided by the adj udquﬁilg p.ft'ice:_' if pursued by thei complainants at a later

stage. # r

F. Findings on the objections raised by the respondent:

F.I Objection regarding complainants are in breach of agreement for
non-invocation of arbitration.

The respondent has raised an objection that the complainants have invoked
arbitration proceedings as per the provisions of flat buyer's agreement

which contains provisions regarding initiation of arbitration proceedings in
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case of breach of agreement. The following clause has been incorporated

w.r.t arbitration in the buyer's agreement:

“Clause 39: All or any dispute arising out of or touchingjupon or in relation
to the terms of this Agreement or its terminatfon, including the
interpretation and validity thereof and the respective rights and
obligations of the Parties shall be settled amicably by mutual discussion,
faillng which the same shell be settled through arbi rrﬂtlm. The arbitration
proceedings shall be governed by the Arbitration rJ.m:‘ Conciliation Act,
1996 as amended up to date. A sole arbitrator who sh 11l be nominated by
the Board of Directors of the company shall hold the urbitration
proceedings at the office of th-e”f..‘{’n' ilﬂ"'.ﬂt Naida, '.hre allottee hereby
confirms that he shall have o to this dppm’ntmenr. mare
particularly on the ground thatithe Sele Arhitrator being appointed by the
Board of Directors of the co to be bigsed in favour of the
company. The Courts at Nu]‘ a, h'mir Hﬂ;dﬂh"hﬁﬂ.'! to tﬁf specific exclusion

of all other courts a e _ ictian in all matters
arising out nf,.r’muc r]ﬁ‘}# i“ E'ﬂm‘ﬂ'- ' I'.'ﬂ[ﬂ' iment regurdless of
the place of execu arhg] hject mateer of this ament. Both the parties
in equal proporti pay the fees ﬂf;?;e-ﬂrbftmw
35. The respondent mnﬁe#glid that as pe:p the tfh‘m'ﬁ & conditions of the
agreement dated 18. ;Hﬂ,‘lﬂ' -tlulﬁ' EET teﬂ between the parties, it was
specifically agreed that m.l;hé‘«eyeritu@ &}rd te, if any, with respect

to the provisional bnﬂk&b&,@'{i@ E;.f‘“‘lé'liefc-qﬁlﬁ]ainaqits the same shall be
adjudicated through arbitran-::-n miechanism. The audhnrl'q,r is of the opinion

that the jurisdiction n%lﬂ :i% &qf,\g.n ¢ fe ' .ed by the existence of

an arbitration clause inthe buyer's agmamgn: as itmay be noted that section
79 of the Act bars the jurisdiction of civil courts a‘-huujt any matter which falls
within the purview of this authority, or the Real Estate Appellate Tribunal.

Thus, the intention to render such disputes as non-arhitrable seems to be
clear. Also, section 88 of the Act says that the provigions of this Act shall be
in addition to and not in derogation of the pruvlsinnsi of any other law for the
time being in force, Further, the authority puts reliance on catena of

judgments of the Hon'ble Supreme Court, particularly in National Seeds
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Corporation Limited v. M. Madhusudhan Reddy & Anr. (2012) 2 5CC 506,
wherein it has been held that the remedies provided under the Consumer

Protection Act are in addition to and not in derogatipn of the other laws in

force, consequently the authority would not be bound to refer parties to

arbitration even if the agreement between the parties had an arbitration
clause, Further, in Aftab Singh and ors. v. Emaar MGF Land Ltd and ors.,
Consumer case no. 701 of 2015 deﬂded on 13.07.2017, the National

paras are reproduced hekuw‘u _', ] Tf . el
:ir '-l"‘- . R
“49. Support to the ﬂaﬁe?iew is also irntbf-ﬁer:t!m‘?a the recently enocted
Real Estate | ﬁﬂ@ﬂfﬂﬂﬂ and Dewfaﬂhﬁutj Adt, 2006 (for short “the Real
Estate Act”). #’emr?l 7a qf“tr‘k 'ijI‘AFI reads s d_tws -

civil {yﬁrﬁshgﬂ have jﬁ rigdietion to entertain any
ect of] imu the Authority ar the

ﬁi}wafn'puwered by or under
“ti @gﬁ granted by any court or
i n or to be taken in purswance

"79, Bar of jurfsdfcﬁnﬁ_‘,- H
Suit or proces [
adjudicating o
this Act to determing
ather authoricy tn ]

of dry pawer:un;emd b_,-,rn tm‘.uﬁr :sﬁ:;Et
It can r!rus. r t— egr ousts the jurisdiction
aof the E.‘wa J'.H respect ﬁ:.rh the Real Estate

Regulatory H'1 m%y undﬁr‘ﬁub-seqm:: (1) of Section 20 or
the Adj udf:ﬂﬁl:u aﬁpﬂ!ﬂ d under Eﬁﬁ-w&'ﬂn (1) of Section 71 or
the Real Estate Appellant Tribunal estaslished under Section 43 of the
Real Estate Act, is empowered to determine Hence, in view of the binding
dictum of the Hon'ble Supreme Court in A Ayyaswamy (supral. the
matters/disputes, which the Authorities under )IE Reai Estate Act are
empowered to decide, are non-arbitrable | notwithstanding an
Arbitration Agreement between the parties to such matters, which, to o
large extent, are similar to the disputes falling ﬁ.lnr resolution under the
Consumer Act

56. ﬂﬂﬂsequenm. we unhesitatingly refect the arguhents g behalf af the
Builder and hold that an Arbitration Clause in .I:he afore-stoted kind of
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Agreements between the Complainants and _Lhe Builder cannot
circumscribe the jurisdiction of @ Consumer Fora, notwithstanding the
amendmenits made to Section 8 of the Arbitration Ac&:

While considering the issue of maintainability of |a complaint before a

consumer forum/commission in the fact of an existing arbitration clause in
the builder buyer agreement, the Hon'ble Supreme Courtin case titled
as M/s Emaar MGF Land Ltd. V. Aftab Singh in revia!*fnn petition no. 2629-
30/2018 incivil appeal no. 23512-23513 n!rf' 2017 decided on
10.12.2018 has upheld the ahre&niﬂ@?ggment of WEDRE and as provided
in Article 141 of the Constitution’ ofind
Court shall be binding on 9;; 5
accordingly, the auﬂmntyﬁihbﬁhﬂ. hy

of the judgement passed B;‘ ;ﬁe Suﬂmﬁﬁﬂbu?ﬂﬁmﬁmdu ced below:

! ’;h& law dﬂtlared by the Supreme
in the Ferrlmry of India and

‘}Hd ?lew The relevant para

"25, This Court mr{:J'I'E ne.s' u,f’_; ::g:gme ns nurkadjpﬂﬂue considered the
provisions u mer Pro drgl ct, 1986 @ E[H as Arbitration Act,
la

1996 and J'm' d'El!' if.'-'.llll':.n.rmufrl.‘L Protection Act being
a special remedy .-tg ,,;mﬁzjgut‘minn ugreement the
proceedings before Eq urﬂer- o WMT o on ond no error

committed by Con :. CLITIE an ing the application. There is

et

reason for not m jectifig-proceedings tmder Consumer Protection Act
on the strength an arbw irey Act, 1996, The remedy under
Consumer Pr Actisg, Lprayided to, d consumer when there
is a defect in mplain means any allegation
in writing ’"EE %%n 3 F:;-EBM % explained in Section
2ic)ofthe Act. ‘ma rsrrge_iip :mdfr mer Protection Actis confined
to complaint’ by nsumﬁ ungler, the Act for defect or

deficiencies caused by o sn'm-im prﬂi er, the'cheap and a quick remedy
has been provided to the consumer which I5 the object and purpose of the
Act as noticed above.”

Therefore, in view of the above judgements and considering the provisions
of the Act, the authority is of the view that complainants are well within their
rights to seek a special remedy available in a beneficial Act such as the
Consumer Protection Act and Act of 2016 instead of going in for an
arbitration. Hence, we have no hesitation in holding that this authority has
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the requisite jurisdiction to entertain the cumplain;l and that the dispute

does not require to be referred to arbitration necessarily.

F.Il. Objection regarding delay due to force majeure events

The respondent-promoter raised the contention that the construction of the
project was delayed due to force majeure conditions such as demonetisation,
various orders passed by NGT, weather conditions in Gurugram and non-
payment of instalment by different allottees of the project, etc. But all the
pleas advanced in this regard argw;tfmertt Thd flat buyer's agreement
was executed between the parties n,}ﬂ? 2012 and.as per clause 18 of said
agreement, the due date of. hapdmg over of-possession comes out to be
05.01.2017. The event of qﬂl‘rmﬂﬁrﬂﬁﬂﬂi'l Hm_uvrer:l in November 2016. The
date of notification enfﬂ:ﬂiqg demuneﬂzahun was ﬂ+];-.r 2 months before the
date of handing over ef,;glﬁaessiun. So, tth;at time..lthe construction of the
said project must be| ﬂeaq mmpteﬂén ut the rernndﬂnt obtained the
occupation certificate E;‘qqi mp mnuﬂrr;ed ﬂuthurihes on 28.05.2019 ie
after more than 2 years quinﬁnghF&ﬁFﬂar; of mandling over of possession.
Therefore, it is nothing but nbﬂuu&tfuhhe project of the respondent was
already delayed, and lfu,ﬂ;:tfnﬁiﬁm‘m .-"'f#ﬂ tolthe respondent in this
regard. The events taklng p?ar.:e EI.II'.‘ ‘as NGT lorders, restriction on
construction due to weaﬂ‘tm'_t;dﬂﬂ!tigﬁs wers fora Sh:pl'tﬂl' period of time and
are yearly one and do not impact on the project I.'::reing developed by the
respondent. Though some allottees may not be r&gul:'ar in paying the amount
due but the interest of all the stakeholders concerned with the said project
cannot be put on hold due to fault of on hold due|to fault of some of the
allottees. Thus, the promoter/respondent canrmté be given any leniency

based on aforesaid reasons and the plea advanced inthis regard is untenable.
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F.II Objection regarding jurisdiction of authority wlr.h buyer's agreement

executed prior to coming into force of the Act. |

Another contention of the respondent is that authn!rity is deprived of the
jurisdiction to go into the interpretation of, or righté of the parties inter-se
in accordance with the flat buyer's agreement execut%.ed between the parties
and no agreement for sale as referred to under the [_?rmrisiuns of the Act or
the said rules has been executed inter se parties. The Imu:hn:rrit;,r is of the view
that the Act nowhere provides, Ih':.-r be so ::unsﬂru&d that all previous

J.",,:-“

agreements will be re-written afl,ﬂg into furce of the Act. Therefore,
the provisions of the ﬂcti rul:es a'puh agr'éément have to be read and
interpreted harmonio usl;r,F thﬁen‘if thé‘i!:tr has pruvtded for dealing with
certain specific pruvis{q&sfmmaﬂnn ina sped‘t'lcﬁphm::ular manner, then
that situation will be -:Eﬁit ;vit]'l | p—acmri:lq‘ncﬂ with Ehp’ﬁct and the rules after
the date of coming Iph force of tﬁe Act and the rules. The numerous
provisions of the Act sayE,.thE prumsﬁanqsuf the ag‘];Aements made between
the buyers and sellers. E’%ﬁnt @g%ﬁé&ﬁt&pﬂpn has been upheld in the
landmark judgment of Hea'!kﬂﬁfﬂim S‘uburirdn Pvt. Ltd. Vs. UOT and

others. (W.P 2737 of H} wﬁ_lcﬁli}o ﬁi.undéf

119, Under the pmvi;!ans of Section .l.E. the delay in handing over the
possession would lbe counted from the data.méntioned in the agreement
for sale entered mm w the promotér und the allotree privr to its
registration under RERA, Under the provisions of RERA, the promoter is
given a facility to revise the date of completion of prﬂjer:t and declare the
same under Section 4. The RERA does not conte pﬁ]t& rewriting of
contract between the flat purchaser and the promoter,

122, We have alrendy discussed thot above stated pravisions of the RERA
are not retrospective in nature. They may to some extent be having a
retroactive or quasi retroactive effect but then on that ground the vaiidity
of the provisions of RERA cannot be challenged. The Parliament is
competent enough to legislate law having retraspeccrve or retroactive
effect. A law can be even framed to affect subsisting / fzmtmg contractual
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rights between the parties in the lorger public interest We do not have any
doubt in our mind that the RERA has been framed in the larger public
interest gfter o thorough study and discussion made at the highest level by
the Standing Committee and Select Committee, wﬂn:ﬁ submitted its
detafled reports.”

Then, in appeal no. 173 of 2019 titled as Magic Eye A{Dewlnper Pvt. Ltd. Vs.
Ishwer Singh Dahiya, vide order dated 17.12,2019, the Haryana Real Estate
Appellate Tribunal has observed- '

I
'34. Thus, keeping in view our aforesaid discussion, we are of the considerad
opinion that the pmvmnns of tﬂﬂg:m : u:m retrm{.taw to some extent in

: .-‘:-:.-'-: _ Jl" ufafu_}ﬂ iq the uﬁrfﬂe“va q,f
| '_'I_nns‘ﬂﬁ;fhe agreement for sale the

possession as per the

allottee shall be enti ss?.ssmn charges on the
reasonable rate of ww&;ﬁsﬁm ' de&‘rd%&hl_ﬂ the rules and one sided,
unfair and unreaso rate of compensation mmcﬁnm' in the agresment
for sale s liable to @ ared.” '
The agreements are m-.ésan:t and except ﬂﬂ‘ the provisions which
[l
have been abrogated lﬂs;il'w Act uﬁel E it is uuted that the builder-

buyer agreesments havwhqeg“ge:ptedr irq'rhq,.ma «r that there is no scope
left to the allottee to neggtiate. iﬁ?qi the ¢lauses contained therein.
Therefore, the authority is of mw That the tharges payahle under

-
various heads shall heﬁz&hﬁ%s er

N
agreement subject to the condition that tha same are m accordance with the

'gl%«'! t-&i' and conditions of the

plans/permissions approved by ‘the respéctive dleparunentﬁ,fcumpetent
authorities and are not in contravention of any other Act, rules, statutes,
instructions, directions issued thereunder and arg not unreasonable or

exorbitant in nature.

F.IV Objection regarding entitlement of DPC on é.ruuml of complainants
being investor
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42. The respondent has taken a stand that the complainants are the investors

and not consumers, therefore, they are not entitled to the protection of the
I

Act and thereby not entitled to file the complaint undjr section 31 of the Act.
The respondent also submitted that the preamble o ithe Act states that the

Act is enacted to protect the interest of consumers of the real estate sector.

|
The authority observes that the respondent is correct in stating that the Act

o
B

is enacted to protect the interest of ponsumers of the real estate sector. [t s
L - El K-

settled principle of interpretation that preamble is an introduction of a

ofings rﬁsﬁfem"@qga statute but at the same
time the preamble mnpﬁ;t:ﬁ_p'uséq@@gpnt the-enacting provisions of the
I > F = = :"q_'_f‘ .
Act, Furthermore, it is pertinent to note Epa%an?:g rleved person can file a
| ! |

Tl | &
- I - I

complaint against l:hei{:'ﬁ&r.;‘:u_l_:gl_i: il Eme?rq;;nu;ﬂ_quﬂﬁvenes or violates any

5 ?aﬁé\‘ﬁnkreunder. Upon careful
@apartment buyer's agreement,

statute and states main ﬂlﬁﬁﬁ-ﬁﬂ%&

i r
-

provisions of the Act un{:fi\u; regulati
N

perusal of all the terms an iﬁ;@iﬁﬂﬂg
! E RE

it is revealed that the f;ﬂmgla‘maﬁﬂs‘é?ﬁ*ﬁ‘iffers and they have paid total price
L i 3

ITADII) A
of Rs. 1,23,36,627 /- to tha promotertowards purcha

iy,

project. At this stage, It is ﬁn\gﬁi@}ﬁmﬁig_.g?‘#{gﬁﬂ-me definition of term

: 41\
allottee under the Act, the same is reproduced below for ready reference:

%
i,

of an apartmentin its

"2fd) "allpttee" in relation to a real estate project mpans the person (o
whom a plot, apartment or building, as the case may be, has been allotted,
sold (whether as freehold or leasehold] or otherwise transferred by the
promater, and includes the person who subsequently requires the sald
allotment through sale, transfer or otherwise but é*mrs not nclude a
persan to whom such plot, aparement or building, as the case may be, is
given on rent;” '
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In view of above-mentioned definition of "allottee” as well as all the terms

and conditions of the apartment buyer's agreement executed between
promoter and complainants, it is crystal clear that they are allottee(s) as the
subject unit was allotted to them by the promoter. The concept of investor s
not defined or referred in the Act. As per the definition given under section
2 of the Act, there will be “prumuter“‘ and “allottee” and there cannot be a
party having a status of " investur'r I&EJﬁaharashtra Real Estate Appellate

- |I'

Tribunal in its order dated 29. {Iiﬁgﬂ;lf ? appeal nu 000&000000010557

titled as M/s Srushti Sﬂngﬂ__pm ﬂevgjoj:prs Ert., Lid. li"s. Sarvapriya Leasing
(P} Lts. And anr. has al;u,]'re}d ﬂﬁ;ﬂm@cem ﬁfmve:itur is not defined or
referred in the Act. Thus; Lﬁe cuntentinnnf prompter that the allottee being
an investor is not Entiﬂﬂl En pmtectiu);: ufthis m:t aTsn stands rejected.

Findings regarding I'E].[:!ﬁStH{Eht h}a;th?cupplaiﬂants

44. Relief sought by the cump]:a

E ELVY”

. ‘Direct the mgpqndﬂm ta.. Ea._ndp er possession of residential
apartment hax&ﬁq}:ﬂ E&iﬂﬂt‘ﬂﬁﬁ 2;;£qu ft. bearing unit no.
2211 on 21st flooritowes 2 wj‘th”*zl‘eacluﬂ‘!rel ¢overed parking in the
project "ATS Tﬁumph" Iu-:ateﬂ at Dwarka EJ:-npresswag.r. Sector 104,
Gurugram to the complainants, complete in all respects and in
conformity with the buyer’s agreement, with all additional facilities
and as per quality standards promised and execute all necessary and
required documents in respect of the said apartment in favour of the
complainants within 6 months of this petition being filed before this

authority or as directed by this authority.
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il

iv,

V.

vi.

Direct the respondent to pay interest per mﬂLth at 18% per annum
on the amount deposited by the complainan | with the respondent,
with effect from date of each respective deposit or in the alternative
with effect from 05.07.2016 ie, date when possession was
promised, till the date of actual valid pnssa%ssinn as per clause a)
above is handed over by the respondent a]J:ng with all necessary

documents and common areas and facilities as promised to the

complainants, AL oty .

Direct the respondent to) l;;:g-;-,:l ensation, by way of interest as

-'T

deemed apprnprlate,-.»nr at 'thlpregcrihad rate on the deposited
amount to the cnﬁ@ﬁﬁhﬁﬁ&i%ﬁﬁ;ﬂ uf respective deposit till

over by the r-egpu;mdent alqng v}uﬂ: all neﬁFﬁsar_v documents and
COmMmon area aﬁﬂ?fadlines astr?mised ta the complainants as the
complainants ars euﬁt[ﬁd for the %arﬂﬁafkahe issues raised in this
complaint are deﬂ{&d;m._tﬁﬂfﬂvp#{;. \

Declare the unevsidéﬂ“él'ﬁlﬁ}éﬁ:ﬁﬂ”sﬁputa!:luns in favour of the
respondent asﬁi_q_ﬁ;-&gfﬁn@_ggg%:. » j"

Direct the respondent to ﬁa;'i‘::ﬁ‘}:r“i_rji the ‘sum of Rs. 5,00,000/- on
account of mép!;diagﬂn?éﬂﬁé physical harpssment caused to the
complainants as the complainants are Entitléd far the same after the
issues raised in the complaint are decided in their favour.

Direct the respondent to pay cost of litigation to the tune of Rs
55,000/~
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vii. Direct the respondent to refund wrongfully charged taxes and other

charges along with the appropriate interest on that amount from the

date of receipt of such wrongful levied charges and taxes.

G.1 Direct the respondent to handover possession of residential apartment
having super area of approx. 2290 sq. ft. bearing unit no. 2211 on 21st floor
tower 2 with 2 exclusive covered parking in the project "ATS Triumph”
located at Dwarka Expressway, Sector 104, Gurugram to the complainants,
complete in all respects and in conformity with the buyer's agreement, with
all additional facilities and as per quality standards promised and execute
all necessary and required documents in respect of the said apartment in
favour of the complainants within 6 months of this petition being filed before
this authority or as directed by this authuritr

In the present case, the ;Eqmplainﬁnts wire offered possession of allotted
unit on 30.05.2019 aftﬂri:';tgt'i]:rt of OC dated 28.05.2019.

Validity of offer of passéssion I

It is necessary to clarify mlmcancﬂpt becduse after ﬂalid and lawful offer of
possession, the liability ufﬁ_mmthvtﬂtdﬁa}red nﬁ’er‘ of possession comes to
an end. On the other hand, if the pﬂsﬂ:ﬁmn is not valid and lawful, the
liability of promoter ﬁ;tt‘r;timmﬁ; tillia ﬂ]’ﬁar l___is-.:mad{a and allottee remains
entitled to receive intérest for, the delay caused in handing over valid
possession. The autlinrfty is of considered viewg that a valid offer of

possession must have following components:
i Possession must be offered after obtaining occupation certificate;

ii. The subject unit should be in a habitable condition;
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|
iii. The possession should not be accompanied by unreasonable additional

demands.

In the present matter, the respondent has offered the pessession of the

allotted unit on 30.05.2019 i.e., after obtaining occupation certificate from

the concerned department on 28.05.2019 withgut any unreasonable

additional demands. Therefore, twu put of thl{EE above mentioned

g
i
(3

e 8 e

conditions for valid offer of posses - satlsﬁeq but the complainants

raised an issue with regards to |

,-‘ s | I]
ised. The auth t
prom e authority o ‘T"@

..r'“‘

'bq]ltt.!ﬂ i:;r;ﬁrep-:rrt on 26.10.2021

'\ILI

status of the unit. Théldsz cummlﬁ\g:l

with the findings as u {’g ,‘! l
I

f Y o ','

"Thesr‘teufpmjectnﬂ {f:! ayh -J,n d by M/s Anand Divine
developers Pvt Ltd has ' 4, pn;rrs Hased upon the actual
construction ot site: . C e

The promoter has e panstruetion-af all he four Blocks/elgnt
towers along 1.-|wr:h”§£ﬂ hullding, EWS o ned the occupation
certificate vide me AD/frRAY 2019,/ 12613 dated 28.05.2019 for

Block A, Block B, Block |G, Blick ﬂ;?ﬁfs @a;kL Community Building &
Convenlent Shﬂppmg*ﬁﬁi.ﬂ'ﬁﬂ H ;r Furﬂ: NH donstruction of four
villas aut of nineteen villas in the project is progressing bn site. Therefore, the
complete project is registruble as the occupation certificate has been obtained
after publication of the Haryuna Real Estate (Regulation and Development]
Rules, 2017,

The complainants unit was checked specifically and it is submitted that the
internal finishing works such as internal doors, wogden flooring in ong
bedrooms, electrical switches, medular kitchen, wurdm‘:es, sapitary wares in
bathrooms, final coat of iaternal paint and fnstallation pf air conditioner are
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pending, Further, some tiles in bathrooms are damaged. +herej'nnr. the unit is
not fit for possession as maximum finishing works are penH.rn,g

The authority is further of the view that minor defer:ts like little gaps in the

windows or minor cracks in some of the tiles, or s:hipﬂing plaster or chipping
paint at some places or improper functioning of llrawer:s of kitchen or
cupboards etc, are minor defects which do not renderl unit unhabitable. Such
minor defects can be rectified later At the cost -n|f the developers. The
allottees should accept puss&ssj:qnﬂ.é_ﬁlgha subject unit with such minor
defects under protest. A suitable. sdﬂ'ﬁrﬁ%ﬂiﬁmtmp of minor defects after
taking over of pﬂssessmn uﬁﬂar pmmhésiﬁy t:ge.]jtputded whereas if the unit
is not habitable at all b;‘t'[:g_ﬂ_ﬂ-ﬂ the plastering wb;h.is}z&t to be done, flooring
works is yet to be ::It:ufuzJ C mmun?amc&s like Iift.qe. are non-operational,
infrastructural facilttl[;’es raﬁ.- nan- G]]E!#ll] : aI then tlne subject unit shall be
deemed as minhabitaﬁbgeﬁng_ﬁer otp : sﬁﬁrln_n E" an uninhabitable unit

U
will not be considered a lega.ﬂj' wlidguﬂwgipnssesmun Also, as per said

report, there are 19 nu;,nhgr Df.,l\fiuﬁ'ﬂl fpmiql:t of which the promoter
has started the mnstnliik:\ﬂ:rmﬁ #il?ﬁs !mﬂ‘ wmi;h

= e
II' = 1

date. However, it is pv,r‘l:l;nhm tt:l maﬁ:tig;n here tha.g the instant unit of the

are not complete tll

complainants is not part of any of these villas.

|
In the present case, as per specifications annexed with BBA dated

18.12.2012, various specifications were agreed upon by the parties. Upon

perusal of documents on record the following facts ¢an be ascertained-
|

Page 30 of 42



D GURUGRAM

Complaint no. 170 of 2021

S.no

Specifications as per BEA

Pending work as per the
report of LC

Flush doors- polished/ enamel
painted, stainless steel/ brass
finished hardware fittings for
main door & aluminium powder
coated hardware fittings and
locks of branded marh‘.a dnur
frames & window-panes
seasoned hardware/ al 1

powder mated ﬂllu:qin}gm.! inztas

and section as’ thp ﬂﬁsjﬁﬁ-ﬁf

the ;s'aru:}'nm::liF=FJ &, T T ﬂ'*
Tt |

Internal doors are pending

ﬂ;_&
"0\
S

Wooden/ !.rlttlﬁl{d tiles floo rﬂn&in
bedrooms | f \

Waoden flooring in one

 bedroom is pending

b3

All electric g-:umhg'in ;uﬁea;edlm@;ic
quate grtafi-uhdfﬁtted
light & power po nt-s:“?&’.feg];mﬁﬁ'ﬁ ,

conduits; pmvl.ﬁim; for: ada

T.V. nuﬂets in [lt'awm
and all bed 4%

switches & t:‘tlvt MC 5

al switches are not

All I:ltchen ﬂtéunte’hs In. _|:P|-E~.

polished granite, marble stone,
electrical points for Kitchen
chimney & hob, washing machine
& fridge to be provided. Kitchen
will be provided with modular
cabinets of appropriate finish.

&

1
'Mhﬂfqar kitchen work is
pending.
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600 mm height above kitchen
counter slab in appropriate colour .

& paint
5. No specification can be traced No w:ar;dmbes are fitted
6. Premium  sanitary fixtures, | No sanitary wares in

premium chrome plated fittings | bathrooms

7. Appropriate finish of texture | Final coat of internal paint is

paint of exterior grade ~water pending
proof paint 3 -E;'_-'”a,' |
nllJ""‘,U :

B. No specification canl!;fe u-aqqq Installation of air

o | conditioner is not done

9. Ceramic tiles _&&a glaze& tiles of No report except mentioning
required h ﬁl’-ﬁs in the mue;s || of fact in the photograph of
| A} | l_:l:Elﬂ'll‘ﬁl;m having no floor

A tiles. | |

49. A perusal of the rﬂpnrtzpliﬂﬂnﬁl :ummisﬁun dated ﬁﬁ 10.2021 shows that
fitting of internal doors, th wn’?ﬂep floor-in one-bedroom, fixation of
electrical switches, work of modularkitchen, wardrobes, fixation of sanitary
wares, final coat of m%rrﬁl Pa’gu: ?nd the' baﬁwﬂom|1s having no floor tiles.
Though as per speciﬁpatiqnﬂ of flat buyer's agreement dated 18.12.2012,
these fixtures were to be ]Jruwdedat the time of pt{SSEEEIEln A period of 2

months is given to the builder to make the allotted unit fit for possession on

the basis of offer of possession & the allottee depositing the remaining
amount due. In this case, the unit was allotted to the \complainants for a sum
of Rs. 1.23.36,627/- and they have already paid a sum of Rs. 1,16,34,750/-
till date. It is a fact that possession of the allotted unit has been offered to the
complainants on 30.05.2019 on the basis of occupation certificate dated
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25,05.2019 received from the competent authority and the same is not

accompanied by any unreasonable demand. So, now! the question arises as
to whether the unit if fit to be occupied as per specifications given under FBA
vis-a-vis the report of local commission dated 26.10.2021. The answer s
positive, as the deficiencies pointed out above by the report of local
commission are such which may not take more than 2 months & which is
usually given to the developer to complete the unit and make it fit for
possession after making payment of the amount dug from the allottees. So,
the plea of the complainants that the allotted unit is pot fit for occupation &
habitable is untenable. Howeyer, the cmmrsei for the respondent stated at bar
that it will take at least Smnnthstﬂ .ci;iinﬁiﬂe the subject unit. Hence, it can
be concluded that the saﬁd: offer of possession canhot be considered as a
legally valid offer of p#ﬁ;‘:égsfu . | |

G.11 Direct the respnn:ilé;;t to pay Ilnl:erest per mo ntl:n at 18% per annum on
the amount deposited by the complainants with the respondent, with effect
from date of each respective deposit or in the alternative with effect from
05.07.2016 i.e., date when possession was promised, till the date of actual
valid possession as per clause a) above is handed over by the respondent

along with all necessary documents and common areas and facilities as
promised to the complainants. =~

G111 Direct the respondent to pay compensation, by way of interest as
deemed appropriate or at the prescribed rate on the deposited amount to
the complainants w.e.f. the date of respective deposit till the date of actual
valid possession as per clause a) above is handed over by the respondent
along with all necessary decuments and common area and facilities as
promised to the complainants as the complainants are entitled for the same
after the Issues raised in this complaint are decided in his favour.

Considering the above-mentioned facts, the authority calculated due date of
possession as per clause 18 of the buyer’s agreement i.e., 36 months from

the date of commencement of construction of the particular tower in which
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the unit of the complainants are located plus grace period of 6 months. As

per documents placed on record, the respondent rai%&d demand on account
I

of commencement of the pilling on 05.07.2013. As such the due date of

possession comes out to be 05.01.2017.

In the present complaint, the complainants intends to continue with the

project and is seeking delay possession charges as provided under the

proviso to section 18(1) of the ﬂut,ﬁq%rﬁﬁlj proviso reads as under:

- e '
Section 18: - Return of amou and mmp@msaﬁun

- ko
If the promoter ﬁ:[&!ﬁ_:’ rrg'nggcd%ﬂ{ Hﬁhh{e to [give possession af an
apartment, plat Wykﬁ:g.:ﬁ. F'-.-'fr,-}"m N |

....................... ¥

¥ oy Sy

project, he & ¢ paid, byithe promoter, interdst for every month of
delay, till the 5

Ing aver of the possession, @t such race as may be
prescribed 1 1] ' .
As per clause 18 of the hﬁ%*s%gf#&rden%ﬁﬁ#mlzma the possession
of the subject unit was to beyahded over by 605.01.2017. The due date of
handing over of pussesg;g I&tﬂfﬁm:;@ dg?i\ul’me commencement
of construction i.e., 05072013/ e * kéﬂl_}h respondent raised the
demand equivalent to that of commencement of piili:n_g as per payment plan

annexed to the BB&L"EiéLLSE 18 of 'mJ 'b-li}ier"s agreement provides for

handover of possession and is reproduced below:

% = - 1'I
|~ i P B T -\,
Provided thaﬁeﬁé an aflottee does. not rnﬁ'r'éd-l‘g withdraw from the
b

As per clause 18 : Time of handing over of possession

Barring unforeseen circumstances and force mn_reure'! events as stipulated
hereunder, possession of the said apartment is proposed Lo be, offered by the
company to the allattee within a period of 36{thirty six) months with a grace
period of 6(six) months from the date of actual start of the construction of a
particular tower building [n which the registration for u{Fu:rrra-nt is made, such
date shall hereinafter referred to us "stipulated dote’, s'r1b,|'e:t always to timely
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payment of all amounts including the basic sale price, EDC/IDC IFMS, stamp
duty, registration feec and other charges as stipuloted herein or as may b
demanded by the company from time to time in this regard, The date of actual
start of construction shall be the date on which the founddtion of the particular
building in which the said apartment is allotted shall be lafd as per certification
hy the company's architect/engineer-in-charge of the complex and the soid

certification shall be final and binding on the allottee. !

The flat buyer's agreement is a pivotal legal document which should ensure

that the rights and liabilities of both hufidersfpmmutera and

lays down the terms that govern the, ‘of different kinds of properties like

residentials, commercials etc. b n the buyer ajrn:l builder. It is in the
interest of both the parng;rfgui‘.ﬁafrﬁ gtﬁgﬁ-ﬁﬁted :ﬂat buver's agreement
which would thereby pl;ﬁ“tqﬁjhafrﬁhts_%iﬁbth :];ﬁ-éulld er and buyer in the
unfortunate event of a dispute that may arise. Jt;should be drafted in the
simple and unamhigu.é.':-gg languagé w];fi::ﬁj:ﬁuﬁy be qfﬂcigrstuud by a common
man with an ordina w%&ﬂéﬂﬂﬂﬁﬂl f?_m:ﬁrtglﬁ-u nd. I_fs_h;':i.ﬂd contain a provision
about stipulated time of delhrrr}fuf ﬁﬂﬁes’éﬂﬁp.d;;ﬁ',the apartment, plot or
building, as the case ma}rﬁ@iﬁé_ﬁ%@%ﬁuﬁerﬁjdluttees in case of
delay in possession of the unit. In pre<RERA period it was a general practice
among the prumnterﬂ?%vgjn?el?-@t‘? ;*n:'aﬁa‘f:nly -aft the terms of the
apartment buyer's agreement in a.manner that benefited only the
prom oters/developers. It had arbitrary, unilateral, ﬁ'nd unclear clauses that
either blatantly favoured the prumﬂtersfdeveluﬁers or gave them the
benefit of doubt because of the total absence of clarity over the matter.

The authority has gone through the possession clause of the agreement. At
the outset, it is relevant to comment on the pre-set possession clause of the
agreement wherein the possession has been subjected to all kinds of terms

and conditions of this agreement and the complainants not being in default
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under any provisions of this agreements and in compliance with all

provisions, formalities and documentation as prescribed by the promoter.
The drafting of this clause and incorporation of such conditions are not only
vague and uncertain but so heavily loaded in favour of the promoter and
against the allottee that even a single default by t_he allottee in fulfilling
formalities and documentations etc. as prescrihedihy the promoter may
make the possession clause irrelevant for the purpose of allottee and the
commitment date for handing: uvfrtpqﬂesslnn loses its meaning. The

Ak

a ﬁgrer s agreement by the promoter

.-\..-.-- I

incorporation of such clause in the
is just to evade the liahilit_l,r mw:ards til;l-tEI}l' “delivery of subject unit and to
deprive the allottee of his-ﬁghfaﬂ:t‘ﬂh‘:ﬂ’éﬁﬂf delay, in possession. This s just
to comment as to how ‘e[:[é I.‘iuildef"’ﬁas nﬁsusaﬁ his Hnmm:mt position and
drafted such mischievous slause intheagreement ami the allottee is leftwith
no option but to sign m'i.*ﬁ'lf dotted lines, |

Admissibility of gral:e*pwli:&: The respondent’ ]:ihjurnnter has proposed to
complete the mnstrucnﬂmnf thf: safd b].uld’i:ngf unit within a period of 3
years, with six months grace par‘th&thm‘e‘hn from the date of actual start of

B0 B

construction of a p:arﬁn&ar r{wm'. ﬂd{ngm wh#xh the registration for
allotment is made. In r.he pres&nt case..[he promoter Is seeking 6 months’

time as grace period. The said period of 6 months is*s_lllnwed to the promoter
for the exigencies beyond the control of the promoter, Therefore, the due

date of possession comes out to be 05.01.2017.

Admissibility of delay possession charges at prescribed rate of interest:
The complainants are seeking delay possession charges however, proviso to
section 18 provides that where an allottee does not intend to withdraw from

the project, he shall be paid, by the promoter, interest for every month of
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|
delay, till the handing over of possession, at such rat¢ as may be prescribed

and it has been prescribed under rule 15 of the r:{les. Rule 15 has been
reproduced as under: |

Rule 15. Prescribed rate of interest- [Proviso to section 12,
section 18 and sub-section {4} and subsection (7) of section 19]
(1) For the purpose of proviso to section 12; section 18; and sub-

sections (#) and (7] of section 19, the “ipterest at the rute
prescribed” shall be the State Bank of India hfghaﬂ marginal cost
of lending rate +2%.:
Provided that in case the State Bank of Indfu marginal cost af
lending rate (MCLR) is. ﬂm;‘@j , it shall be replaced by such
benchmark lending ra i the State Bank af India may fix
from time to time f-:rrlen n?gsﬁi gen eral public

The legislature in its w;.sﬁp.ni inthe oudinate legislation under the
provision of rule 15 of the. fuiesumaﬁ:!ferhunéﬂmlthe prescribed rate of
interest. The rate of Irﬁsulegt 50 detenand by U‘ie*l, slature, is reasonable
and if the said rule is fa‘ltuiwd to gw:ﬂl;d the interest, It will ensure uniform
practice in all the cases, - || J |

Consequently, as per m&sﬂ%mﬁﬁmﬁﬁtﬁﬁanhﬂ[mcﬁa i.e, https://sbhico.in,
the marginal cost nflendlngm iﬂmifh{{f[.ﬁ] as/on date i.e,, 11.03.2022

is @ 7.30%. Accordingly, pﬂes@'ﬂ;d@te%rhtewst will be marginal cost
of lending rate +2% i. EL'-‘I'

The definition of term 'I:ﬂ:t]:ﬂt" aLEEﬁuEI:! under ‘gection 2(za) of the Act
provides that the rate of interest chargeable fram the allottee by the
promoter, in case of default, shall be equal to the rate of interest which the
promoter shall be liable to pay the allottee, in case of default. The relevant

section is reproduced below:
“(za) "interest" means the rates of interest pqyabfe by the promoter

or the allottee, as the case may be.
Explanation. —For the purpose of this clause—
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(i)  the rate of interest chargeable from the uHuttJ;e by the promater, in
case of default, shall be equal to the rate of interest which the
promoter shall be liable to pay the allottee, In ¢ase of default

(ii] the interest payable hy the promoter to the allottee shall be from the
date the promoter received the amount or an_}- part thereof til the
date the amount or part thereof and interest therean is refunded,
and the interest payable by the allottee to the promoter shall be from
the date the allottee defaults in payment to the promoter till the date
it is poid;* '

Therefore, interest on the delay payments from the complainants shall be
charged at the prescribed rate }.Leh.%;}@% by the respondent/promoter
LA |

which is the same as is being gr;nf;ﬁ > complainants in case of delayed

possession charges. ."f <) ,-'I.w oy

G.IV Declare the uneﬂﬂﬂﬂ-*‘:lﬂg dm:l dtl[il‘il'lp‘t'nns in favour of the

respondent as non- e*rtmﬁ }llegal.
A buyer's agreement is’ a f]tal dgﬂument; that daﬁnqas rights and obligation

of the parties, Thus, it is ,,nf utmost ui}purtant that.the agreement must be
drafted fairly, keeping 1;115?%!.5.? the 1pte ngmftmh the parties and only

specific provisions are to be. ﬂﬂclﬂrg{k ug,ﬂﬁfqn account of being arbitrary,

unjust or unfair. In pruI;.‘EI case, tehu,p:- aq;napts ’jave not mentioned one

sided clause particularly inits c@ml:!ﬂ-nttexﬂeﬂpthﬁ'ﬂ the interest charged by
the respondent on delayed payment @ '1-35-'&_'923; The explanation regarding

this is already provided in the above stated relief.

G.V Declare the respondent to pay cost in the sum of ¥ 5,00,000/- onaccount
of mental agony and physical harassment caused to the complainants as the
complainants are entitled for the same after the issues raised in the
complaint are decided in their favour.

G. VI Direct the respondent to pay cost of litigation to the tune of I 55,000/-.
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The complainants are claiming compensation in the above-mentioned

reliefs. The authority is of the view that it is important to understand that
the Act has clearly provided interest and compensation as separate
entitlement /rights which the allottee can claim. For claiming compensation
under sections 12, 14, 18 and section 19 of the Act, th!! complainants may file
a separate complaint before Adjudicating Officer under section 31 read with
section 71 of the Act and rule 29 of the rules.

;. VIl Direct the respondent to pmﬂq%fngiﬂqu&te car parking space and to

Ty
¥

refund amount charged towards ca;_{ ) ng space alnn g with interest from
the date when the payment was, nﬁﬁn’%ﬂﬁ‘ -

As per clause 3 of buyer yagmhmﬂm;ﬁﬂ:iﬁq.lbjad unit was allotted with the
right to exclusively use ';Wu parking #pﬂaes a]mlg with the undivided pro-
rata ownership but _fmmng has_been’said o tT above relief in the
complaint neither haﬁrﬁyi}é]en contended by them iﬁi the hearing before the
court, The respondent has also nat commented on ?he above relief, Merely
on such allegation the aﬁ{hﬂt‘}ﬁﬁ not fl}“i-pﬂﬂltmn to deliberate upon this
relief, ~ U X L C

G. VIl Direct the respinﬂﬁnttp rahutd T{rhngfpl!r harged taxes and other
charges along with the appropriate interest on that amount from the date of

receipt of such wrnngtlﬂ Ieﬂ&d-chargqsam;l taxes.

The authority has decided this issie ifi the cnmplamt bearing no. 4031 of
2019 titled as Varun Gupta V/s Emaar MGF Land Ltd, wherein the
authority has held that for the projects where the due date of possession was
prior to 01.07.2017 (date of coming into | force of GST), the

respondent,/promoter is not entitled to charge any amount towards GST
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from the complainants/allottees as the llability of that charge had not

become due up to the due date of possession as per tl’lE buyer's agreements.

In the present complaint, the possession of the su h]eict unit was reguired to
be delivered by 05.01.2017 and the incidence of GSIT came into operation
thereafter on 01.07.2017, 50, the complainants -'.:d!ln not be burdened to
discharge a liability which had accrued solely due to ;'Espundenl:s' own fault
in delivering timely pﬂsseqsﬁ%;ﬁgllthe EUIFJ].EEI. unit. So, the
respondent/promoter is not ﬁb}ﬂgﬂ’t to charge GST from the
complainants/allottees as, #I]e; H’abﬂ,{y Q’E‘QFT[. pﬂri. not become due up to the

due date of possession EE.FEF the wd.aﬁé‘émaut. A
r I .

It is to be noted thattﬁurﬂmmntgr iser tit}ed to chaqﬁ&vAT from the allottee
for the period up to 31,513.2‘(]14 @ ﬁﬂ%‘}’n [one _penpcent VAT + 5 percent
surcharge on VAT) unﬂeﬁi‘ﬂm amnqty,ﬁchemf e promoter shall not

e T |

charge any VAT from the ﬂhﬁeés@ﬂlpeﬁbﬁe buyers during the period
01.04.2014 to 30.06. 2?17%31% thgww to haiurne by the promoter-
developer only, MﬂrEuvi‘r if the fE'"SFEIﬂﬂEI:T'E

composition levy, then.a]ﬂﬂ the In ElliE”m;E af such.taxes shall be borne by the

pany has opted for

respondent only. If for this period any VAT has been charged the same is

refundable in case of availing amnesty scheme El"-"HHI:’.'d by the promoter.

On consideration of the circumstances, the evidence and other record and
submissions made by the complainants and the respondent and based on the
findings of the authority regarding contravention as per provisions of Act,
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the authority is satisfied that the respondent is tri contravention of the

provisions of the Act. By virtue of clause 18 of ti[he buyer's agreement
executed between the parties on 18.12.2012, possession of the booked unit
was to be delivered within a period of 3 years fru!m the date of start of
construction of tower in which the unit is allotted with a grace period of 6
months. The date of commencement of construction f.e.. 05.07.2013 the date
on which the respondent raised the demand quuhfalent to that of

| ent plan jannexed to the BBA.

wer of possession comes out to be
05.01.2017. , ~

Accordingly, the non- mmplfanfrl q? tl'lﬁ‘.' Mﬂtﬂ ik‘ntained in section 11
(4)(a) of the Act on t‘:}’g ;‘.izgrt of 'l:h.E res]:fﬂndenl: is ‘established. As such the
complainants are entli:lgd I’Dr dela*«rﬂfﬁﬂﬂiﬂn clﬁrges @9.30% p.a w.el
from due date of p-::-ssghgmp, i.e. 05. ﬂﬁ.EIEl? till | anTing over of possession
or offer of possession pl_usrtwq\mpnfﬁs, ‘iﬂrhh;hﬁﬂfar,a s earlier as per section
18(1) of the Act of 2016 réad with, mtg I'ﬁ.ut"th&-rulﬂs.

™

H. Directions of the rig-

Hence, the auth nrit}uheﬁﬁ'y )ba!sgﬁ éﬂs ﬂﬂim: aﬁd issue the following
directions under section 3} of the Act |:c- gﬁswa compliance of obligation cast

upon the promoter as per the function entrusted to the authority under
section 34(f) of the act of 2016:

i, The respondent shall pay interest at the prescribed rate ie 9.30%
per annum for every month of delay on the amount paid by the
complainants from due date of possession ije. 05.01.2017 till actual

handing over of possession or offer of possession plus two months,
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whichever is earlier as per section 18(1) of the Act of 2016 read with
rule 15 of the rules.

ii. The respondentis directed to pay arrears of interest accrued within
90 days from the date of order and thereafter monthly payment of
interest to be paid till date of handing over of possession shall be
paid an or before the 10% of each succeeding month,

iil. The rate of interest chargeable from the allottee by the promoter, in
case of default shall be chargﬂiﬂt._the prescribed rate i.e, 9.30% by
the respnndentfprumnten}%r:&{& the same rate of interest which
the promoter shall be H"a’hle l,'u pa[,v theallottee, in case of default L.e,
the delayed pns&gﬁﬂﬂn charges ﬁ'{mrm:ﬁnh 2(za) of the Act.

iv. The r&spundent sha'li not. dm"rge anj.'l:hiﬂg_ from the complainants
which is not the' p&rt of buyer’ s agreement. |

Complaint stands disb&se";l of. |

I
File be consigned to reg;ggsjq-. /|

b1 — A D 'l . ]?\«A-’—”"
(Vijay !{umarﬁroﬁli AY W J{Er. Khandelwal)
Member ﬁhalrman

Haryana Real Estate Rtgplaﬂ,ﬁy Authority, Gurugram
Dated:11.03.2022
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