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A GURUGRAM Complaint no2522 of 2021

BEFORE THE HARYANA REAL ESTATE REGULATORY
AUTHORITY, GURUGRAM

Complaint no. : 2522 0f2021
Date of filing complaint: 02.07.2021
First date of hearing : 11.08.2021
Date of decision : 05.04.2022

1. Gurdeep Singh Guglani
2. Jasbir Kaur Guglani
Both RR/o: - H.No: 2967, Sectur 23, Gurugram,

Haryana-122017 3 ,) [ Complainants
ya3) redi

o : 1A .--'l e
1. M/s Vatika Limited LA
R/0: Unit no. A-002, Vati]?:a India Next city
Centre, Ground ﬂm;;r ‘block Ag Sector 83, Vatika
India Next Gurugram, Haryana 122012 . Respondent
CORAM: 1Y |
Dr. K.K. Khandelwal> * | I 2 Chairman
Shri Vijay Kumar Guyai L/ Member
APPEARANCE: NG =)\
Mr. Harshit Goyal " “Advocate for the complainants
Mr. Venket Rao _ . yAdvocate for the respondent

ORDER
The present | complaint ' has _been  ‘filed by the
cnmpiainantsfailuﬁéeg_u'nltlié'r_' section 31 of the Real Estate
(Regulation and Development) Act, 2016 (in short, the Act) read
with rule 28 of the Haryana Real Estate (Regulation and
Development) Rules, 2017 (in short, the Rules) for violation of
section 11(4)(a) of the Act wherein it is inter alia prescribed that

the promoter shall be responsible for all obligations,
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responsibilities and functions to the allottees as per the

agreement for sale executed inter-se them.

Project and unit related details

The particulars of the project, the details of sale consideration, the

amount paid by the complainants, date of proposed handing over

the possession, delay period, if any, have been detailed in the

following tabular form:

S. No.| Heads

_{ -

1.| Name and Iﬂr:atinn‘

the project uf- Gurg

Nature of the project = | Commereial complex
Area of the projeet A ’iﬁﬁ&f@
& Qi
DTCP License. - ﬁf"bfzuﬁﬂ Eg;ed 14.06.2008
- p. 3 L
valid uptn off . | 1;3.%:2‘01& |t |
RERA regtsteredf ﬁot?i‘eg!mﬁe&
registered, & \J | n 1
Date of Ex&l:'uﬂ‘ ) 51 W 21 of BBA)
builder \ o _+ -
agreement H"-n_.. 33:" 1“"
Unit no. m;,m ﬂoﬂn block no.-A (page 23 of

Unit measuring _ i

New unit no,

?‘LO 7t ﬂnnr‘bla k no. F
(page 43 gf;:om laint)

Total consideration =

Rs.29,25,000/-

As per clause 1 of BBA
(page 23 of complaint being sale
consideration)

Total amount paid by
the

complainants

Rs. 30,00,319/-

As per clause 1 of BBA

(page 23 of complaint being sale
consideration)

Due date of delivery of
possession

18.01.2015
*Note: Possession clause is not given

in file. So, taken from another file of
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same project.

Provision regarding
assured return | arrangement

Clause 12: Assured return and leasing

Since the buyer has paid the full basic sale
consideration for the said commercial
unit upon signing of this agreement and
has also requested for putting the same
on lease in combination with other
adjoining units/spaces of other owners
| after the said building is ready for
,:N;;J -wpqnon and use, the developer has
| agreed to pay Rs 71.5/- per sq.ft. Super
L

from_the date of executmn of this
greement “till the completion of
| cons “"--w the said building. The
| buyer r’%‘:‘g es full authority and
" powers to eveloper to put the said
X camr?eﬂ:iaf unit in combination with
other m#ufmr@ commercial units of other
owners, on lease, for and on behalf of the
buyer, as and when the said building/said
é;bm nercial unit is ready and fit for
occupation. The buyer, as and when the
~ fsfr @H /said commercial unit is
) and fit for occupation. The buyer

understood the general risks
d vt%s any premises on lease
| arties and has undertaken to
bgqr ﬂ_}_e said_risks exclusively without

&£ }lﬁhmever on the part of the

the confirming party. It is
furtharagreaﬂ that:

(i) The develop will pay to the buyer Rs.
| 65/- per sq.ft. super area of the said
commercial unit as committed return for
upto three years from the date of
completion of construction of the said
building or till the said commercial unit is
put on lease, whichever is earlier. After
the said commercial unit is put on lease in
the above manner, then payment of the
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aforesaid committed return will come to
an end and the buyer will start receiving
‘lease rental in respect of the said
" commercial unit in accordance with the
| lease document as may be executed and

as described herefnaﬁer.
(ii).....
(L § L ——
1.} R S e

(v)The Developer expects to lease out the
said commercial unit (individually or in
combination with other adjoining units)
. |ata minimum lease rental of Rs. 65/~ per
|sqft _super area per month for the first
rm (of whatever period). If on account
f any reason, the lease rent achieved in
ctof the first term of the lease is less

then the developer shall
onetime compensation
e rate of @Rs, 120/- per

Eﬂeve:y one rupee drop
below Rs. 65/- per sq.ft.
pﬂ' m@a per mon.th This provision
shall not apply"in case of second and
iubﬁqumﬂedﬁesﬂease terms of the said

a L |‘
{‘H\l -{wﬂf‘gj the lease rental in respect

said first term of the lease
s rhe aforesmd minimum lease

sq.ft. super area,
tﬁ%%bi H pay to the developer
~ sale consideration
o I Em‘u - per sq.ft super area
N>J J R [yfi?d ial unit for every one
rupee increase in the lease rental over
and above the said minimum lease rental
of Rs. 65/- per sqft super area per
1 month, This provision is confined only to
the first term of the lease and shall not be
applicable in case of second and
subsequent leases/lease terms of the said
commercial unit.

[ ¢ A I
[ ) RO P s oo
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| s apns ieiiisi
L S | AL
(xiii)
11 N S
Date of offer of Not offered

possession to the
complainants

Occupation certificate | Not obtained

Delay in handing over 7 years 2 month 18 days
till date of decision i.e.,
05.04.2022 |

Facts of the complaint < &\

Wb te :'ihat in the year 2011, the
Imﬁ&éﬁt approached them and
presented a rosy picture oﬂthe’pr&ipctin question and assured
timely payment of th,hlassuredfretum to them. On the basis of the

The complainants have submii

representatives of the -

assurances as gmgeﬁ*@ the r_epges:en;;aﬂyes I;_&.-.he true and correct,
they appruachedj; the res;iuriﬂeﬁi; and i’ﬁb&dﬁé‘d an application
form dated 12. U"i,?ﬂli br ,buakidg of an “office space in the
project in question. ‘u N "i__m,_].-. A

The respondent issued ﬁﬂutrnehti'légtaf dated 12.11.2011, in the
name of present camgialnank. The BBA was duly executed
between the cnmf}la?hér;ti-'aﬁd*‘fhe--respondent on 18.01.2012 in
respect of the bﬂpk;iﬂ afﬁﬁ&: sﬁa"i:e\baarihg no. 331A situated in
tower A, 3™ floor admeasuring 600 sq.ft. super area. The
respondent had arbitrarily changed the booked unit from unit no.
331A situated in tower A, 31 floor to unit no. 740 situated at 7t
floor, tower F vide letter dated 31.07.2013 without consent of the
complainants,

The complainants have submitted that as per clause 12 of BBA

dated 18.01.2012, the promoter was liable to pay assured return

Page 5 of 33



HARERA
GLRUGRAM Complaint no2522 of 2021

at the rate of RS. 71.5 per sq.ft. of the booked commercial unit per
month to the, from the date of execution of BBA till the date of
completion of construction of the said building. However, the
promoter has failed to pay agreed assured rcturn from March
2018. The respondent company has failed to complete
construction and deliver possession of the allotted unit till date.
The respondent company has intentionally failed to mention the
possession clause mentioning. date of delivery of possession of the
booked unit in the huﬂn:le;nr f@uf'er agreement. However, the
respondent promised to delivfef‘ﬁfé‘ﬁossessmn of the booked unit
within a period of 36 months ﬁfum-}:be-date of execution of the
builder buyer agreement iy i, 01.2012. ‘Accordingly, the due
date of delivery of possession was 18:01.20 15

The cnmplamam% Thave que#edlfthglr hard-earned money in the
booking of the unitin tbe‘prnject in'questﬁnﬂn the basis of false
promises made by the :esf’pendent at the l:ime"af booking in order
to allure them. However, the &‘es*ﬁandem has failed to abide all the
obligations of him stated oraily and under the builder buyer
agreement duly executed between both the present parties. They
had already paid total sale consideration, of Rs. 30,00,319/- in
advarce to the respondent company.

As per Haryana Real Estate Regulatory Authority, Gurugram
judgement dated 16.10.2020 in complaint no. 3013 of 2019 titled
as Ashrita Singh vs. M/s Landmark Apartment Pvt. Ltd,, the
authority has complete jurisdiction to entertain assured return
cases where the subject matter in dispute is a real estate property.

Relief sought by the complainants:
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The complainants have sought following relief(s):

i.  Direct the respondent to pay agreed assured return charges
along with interest at the prescribed rate to the complainants
accrued from the month of March 2018 to the date of offer of
possession along with occipation certificate by respondent.

il. Direct the respondent to pay delayed possession charges to
the complainants from due date of delivery of possession i.e.,
18.01.2015 to the date of offer of possession along with
occupation certificate b}ft&mpnndent

ili. Direct the respnndeng%"}’!ﬁ‘ “execute and register the
conveyance deed of " mfi;hit--aﬁer completion of pending
construction wm‘ks’ and.receipt of ﬂcmﬁpatmn certificate in
respect ufsama. :

On the date ﬂf' ﬂEaring, 'the %uthnnty explained to the

respnndent/prumutaer ahuht the contraventions as alleged to have

been committed in Pe!ahpfll;g; se_,t_:_t_iq;;&_‘_l(&) (a) of the act to plead
guilty or not to plead guilty, ~ ="

Reply by the respondent

The respondent Jia§L cnn&sﬁed&the camﬁlaint on the following

grounds. £ = 1".-' i,{ 5[

a. The complainants have not appruached the Id. adjudicating

officer with clean hands and has suppressed the relevant
material facts. It is submitted that the complaint under reply is
devoid of merits and the same should be dismissed with cost. At
the outset, the complainants have erred gravely in filing the
present complaint and misconstrued the provisions of the
RERA Act. It is imperative to bring the attention of the Id.
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adjudication officer that the Act, 2016 was passed with the sole

intention of regularisation of the real estate projects, promoters
and the dispute resolution between the builder and buyers.
That the same can be perused from the objective of the said Act
as published in the official gazette.

. That it is an admitted fact that by no stretch of imagination, it
can be concluded that the complainants herein are a

“consumer”. That they are flmgly investors who approached

the respondents for investm r.':ﬁpartumtles and for a steady

rental income. The same~¥ .duly agreed between the

parties in the said bmiﬂé‘rhﬂi;i;;;gwemaht

. That around September 2041‘. the curhp!aj,nants herein, learnt
about the project launched by the respdnﬂént tilted as "INXT
City Centre” situated at Sector 92&. Gurgaan and repeatedly
visited its office to lmqw the more detalis of the said project.
They further 1nqhirﬁd "ahgut ﬂ'le j_gpeq&caﬁun and veracity of
the commercial pro]emghﬂ uﬁéﬁ‘nﬁﬂsﬁed with every proposal
deemed necessary fng\ the eél iogmgnt. «That after having
direct interest in ﬂtezbr@ieﬂt co : mue{e‘a by the respondent the
complainants herein decided _to make \investment in the
aforesaid project and on 12.09.2011, vide their application
booked a unit in the aforesaid project. The respondent vide
allotment letter dated 12.11.2011, allotted a unit bearing no.
331A, 37 floor, tower A admeasuring area 600 sq.ft. It is
apparent from the facts of the present case that the main
purpose of the present complaint is to harass respondent by

engaging and raising frivolous issues with ulterior motives to

Page 8 of 33




HARERA

- GURUGRAM Complaint no2522 of 2021

pressurize respondent company. Thus, the present complaint is
without any basis and no cause of action has arisen till date in
favour of the complainants and against the respondent and
hence the complaint deserves to be dismissed. That it is an
admitted fact by no stretches of imagination, it can be
concluded that they are “allottees/consumers”.

It is to note, that the complainants herein are simply an
investor who appruachedﬂ.ﬂw respondent for investment
opportunities and for a st@ﬁg‘ﬁbﬁfﬁly assured income. That in

‘*5 e

the lights of the said.-fa wCircumstances it can be

concluded beyund,agy n;asﬁ?ab\lnﬂnubt that the complainants
herein are not “caﬁsumei‘s or allottees”, that the relationship

between the cgmpl_.amants _and the r_espnndent is not that of a
“builder-buyer”. FUrthe"r on 18.01.2012; a builder buyer
agreement was, exemted between the complainants and the
respondent for thg;q;g%.dlusrew ‘the earlier project. It is
pertinent to mention;- E.cdﬁﬁfeﬂ nts were aware of terms
and cunditmnmglrger the afoé'e;éald agreement and only being
satisfied with each and every &rmé agréed to sign upon the
same with free}‘mljl gndJ without anyﬁemur

. The cnmplamants are trjﬂng to mislead this hon’ble authority
by concealing facts which are detrimental to this complaint at
hand. The agreement executed between the parties on
18.01.2012 was in the form of an "investment agreement”. They
approached the respondent as an investor looking for certain
investment opportunities. Therefore, the said agreement for

the commercial space unit contained a "lease clause” which
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empowers the developer to put a unit of complainants along
with the other commercial space unit on lease and does not
have a “possession clauses”, for physical possession.

f. Further, the complainants in the instant complaint have harped
that the respondent has failed to offer timely possession of the
respective unit. It is pertinent to note herein that the said
agreement was of the nature of an “investment agreement”,
That the same does not stipulate about possession. In fact, it
clearly specified and as murﬁ}ﬂ& agreed by them. It is apropos
to mention that they req*li‘g .[HI _'
telephonic cunversanﬁm aﬁﬁ,mu;ﬁmugh personal visit to its

office to change, the,bdukéddmitaf-com‘p\‘a;?ants by keeping the

e_respondent vide various

same super area Therefure the respnn 'tft being a customer
centric company. chang& the l:faulged umit u‘ﬁmmplamants vide
letter dated 31.07.2013. The respundent re-allotted the
complainants with unit" beﬂnng no. ’?ﬁ‘l} 7% floor, block F, in
India Next City Center; HH-& ﬁé&tﬂ B3“Gurgaun Haryana.

g Itis further submittedthat the enmp} ants vide BBA agreed
that the respondent/may dﬁn@ the ntted unit of buyer of
similar quallty,’spacﬁ@ﬁnn? and1 Si!tfh ﬂlafl be done upon
written intimation to the cumplamants Frum the respondent as
stated under clause 3(i) of the BBA. In the agreement, the
company had inter alia represented that the performance by
the company of its obligations under the agreement was
contingent upon approval of the unit plans of the said complex
by the DTCP, Haryana, Chandigarh and any subsequent

amendments/modifications in the unit plans as may be made
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from time to time by the c;;mpany & approved by the DTCP,
Haryana, Chandigarh from time to time.

h. Subsequent to the booking and the signing of the agreement,
the company was facing umpteen roadblocks in construction
and development works in projects in its licensed lands
comprised of the township owing to the initiation of the GAIL
corridor which passes thrcugh the same. The concomitant
cascading effects of such.. A colossal change necessitated
realignment of the entlg& E}&mt of the various projects,
including plotted/group- l‘ﬁ;ﬁsﬁigj'mmmerma{/tnstltutiunal in
the entire township. This ‘w&s further compounded with the
non-removal or shu’fmg af th& defunct high -tension lines
passing thruugh“ these Iands which alﬁo cuntnbuted to the
inevitable chan_@v_u;! the ,iay?ut_-plaps. '

i. Unfortunately, uuﬁngtn si@\iﬁ"cari’t subsequent events and due
to a host of extrﬂneuus ;;eaﬂnns beyund the control of the
company, company was ;inablmta execlte and carry out all the
necessary work for the completion of the said project. These
subsequent developments ‘have repeatedly marred and
adversely impacted the progress of the company’s projects. To
further add to the woes of the company, in addition to the
reasons stated above, non-acquisition of sector roads by HUDA
to enable accessibility to the various corners of the project,
forceful unauthorised occupation of certain parcels by some
farmers coupled with other regular obstructions and
impediments beyond the control of the company have resulted

in the company being unable to deliver.
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j. It is to note, that the respondent was committed to complete
the development of the project and deliver the unit of the
complainants as per the terms and conditions mentioned under
the agreement. It is pertinent to apprise the hon'ble authority
that the developmental work of the said project was slightly
delayed due to the reasons beyond the control of the
respondent. That due to the impact of the Goods and Services
Act, 2017 which came- !ngo fnrce after the effect of

pdrter of 2016, which left long

lasting effect on various- rbqfl}’@'}?&te and development sector
even in 2019. It is-a. mattgbqf fact that the respondent had to
undergo huge obstacle due.to adverse effect.of demonetisation

demonetisation in the laﬂ~

and implementation of GST Jrr ‘the i’el‘,ﬁﬁt years, various
construction acl:lvmes in the real estate sector were stayed due
to constant ban' lewéd by variails Eumts,l‘r'tﬁbﬂnals/authnrmesf
to curb polluﬁu‘n m‘%ﬂ&_ﬂgﬂﬂ@ﬂu is pertinent to
mention, that recent" yegﬁ the " Eh&lr’énment (Pollution and
Control) Authority, NCR _gﬁgcg}wmda. its notification dated
25.10.2019, bearing hﬁ‘?.P&l-RﬁM‘?fL-é‘J banned the
construction activities in NCR' 'during \night hours from
26102019 to 30.10.2019. Subsequently, the EPCA vide its
notification bearing no. R/2019/L-53, dated 01.11.2019,
converted the same into a complete ban 01.11.2019 to
05.11.2019.

k. The hon’ble apex court in the writ petition vide its order dated
04.11.2019 passed in writ petition bearing no. 13029/1985
titled as “MC Mehta vs. Union of India” has completely banned
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all construction activities in Delhi-NCR which restriction was
partly modified vide order dated 09.12.2019 and was
completely lifted by the hon’ble court vide its order dated
14.02.2020.

. That due to the ban levied by the competent authorities, the
migrant labourers were forced to return to their native

towns/states/villages creating an acute shortage of labour in

the NCR region. Even afte;\l-iﬁmﬂg,nf ban by the hon’ble court the

5

construction activities cou * ﬁtdfasume at full throttle due to

,' 'j;y"f
'R

. Despite, after sucl}sﬁ’lzﬁthgﬁui-ﬁ;ir&?,mhuctmn activity in the
real estate sectﬁrmnd befor:: ﬁmmnrma!cy could resume, the

such acute shortage. P

entire nation ;}-.fh hit by the w ldmde Izmnd 19 pandemic.
Therefore, it is s ely cu&hde]

seamless execution ‘of the project was due to genuine force
majeure clrcumsw “anﬁ the pgrmd shall be excluded while

computing the de[a}f'“‘* ITE REO

--""'

that mé-’ smd delay in the

. o

. The respondent cannot | pay ghe “assured returns’ to the
complainants Ebyﬁ ahyr& &E._.n# iinagmatinn That the
respondent bﬁ@t ] b}ytg( the asstgrhd returns to the
complainants have not committed any breach of the said
agreement dated 06.09.2011 or the addendum dated
16.03.2012 nor has he acted in contravention to the provisions
of the RERA Act, 2016. That further, “the Banning of
Unregulated Deposits Schemns” has enforced by the parliament
in the year 2018. That under the said Act “Assured Returns”

have been banned and being a law-abiding company, the
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respondent had to stopped to make the payments of the said
assured returns. Therefore, the agreement of these kinds, may,
after 2019, and if any assured return is paid thereon or
continued therewith may be in complete contravention of the
BUDS Act. As a matter of fact, respondent has duly paid the
assured return to the tune of Rs. 32,23,430/- to the
complainants till September 2018.

o. The BUDS Act provides m!’lﬁ_ms of deposit schemes, namely
regulated deposit scheni'ég;-e 1 ﬂ -
Thus, for any depoai;fs:% ﬁiﬁ%";&r{ut to fall foul of the

Al

provisions of th Bﬂgwrwﬁtf;aﬁs?ythe requirement of
r .2, AN T N Yol '\

being a “Regulated Deposit:Scheme” a?*dﬁgﬁsed to unregulated
deposit schemes. Hence, the m_ain-'ab]ecf{dfj;he BUDS Act is to

-,l'“:"'}'egulated deposit schemes.

provide for a comprehensive mechanism to ban unregulated

deposit scheme.

p. Further, any urdétg_}ﬁrgmfi%ggpdiﬁjﬁent of any assured
return or any directi&nﬁ@ﬁfﬁﬁﬁh ' be completely contrary to
the subsequenﬁ a¢t p?seggpﬂ::}h&iﬂﬁw:t which, is not
violating the ﬁbl%gaﬁ&s-lbfﬂa ovisions of the RERA Act
Therefore, enforcing an obligation bn'\a promoter against a
Central Act which is s'peciﬁch.il.y banned, may be contrary to the
central legislation which has come up to stop the menace of
unregulated deposits. That at various instances in the
complaint the complainants have raised the claim that the
respondent has failed to credit the promised assured return to
the complainants since March, 2018. It is apropos to mention

that the respondent compary was engaged in providing the
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assured return since booking period to the complainants. That
the "assured returns” scheme has become illegal. It is
noteworthy in the present situation, that in order to provide a
comprehensive mechanism to ban the unregulated deposit
schemes, other than the deposits taken in the ordinary course
of business, Parliament has passed an Act titled as “The
Banning of Unregulated Deposit Schemes Act, 2018". Whereas
the same has been mfurmed to, the complainants on several
occasions through te!ephoq,;}'ﬁmersatmn despite which the
complainants raising fabﬂéqﬁﬁ ﬁﬁeganuns regarding the same
in order to harass the rﬂmndant

g. It is evident that the éntire case uﬁhe ccmaplamants is nothing
but a web of lies false and frivolous allégations made against
the respnndent 'fhe cumplhmants are gr.plty of placing untrue
facts and are ‘aﬁtempt:ing to’ hide ihe true colour of their
intention. \\ ) ;I‘Kﬁjll ‘ L&/

Copies of all the relevaht..ﬁubuﬁiénts‘have been filed and placed

on the record. Their authenne;ty is not.in dispute. Hence, the

complaint can be decided on' the ‘basis. of these undisputed

documents and submission made b}r the parties

Jurisdiction of the authnrity

The respondent has raised preliminary objection regarding

jurisdiction of authority to entertain the present complaint. The

authority observes that it has territorial as well as subject matter

jurisdiction to adjudicate the present complaint for the reasons

given below.

E.1 Territorial jurisdiction
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15. The Act of 2016 defines “agreement for sale” means an agreement

entered into between the promoter and the allottee [Section 2(c)].
An agreement for sale is defined as an arrangement entered
between the promoter and allottee with freewill and consent of
both the parties. An agreement defines the rights and liabilities of
both the parties i.e., promoter and the allottee and marks the start
of new contractual relationship between them. This contractual

relationshi ves rise to fu ‘\agreements and transactions
p gi 521‘

-.!.-._l

between them. The differen 1 j_ of payment plans were in
vogue and legal within the. m%atiﬁéﬁ*ﬁﬁmg agreement for sale. One
of the integral part of this agraemhnt,!ig thg _h:ansactinn of assured
return inter-se parties. The “agreement for sale” after coming into
force of this Act (i.e; Act of 2016) shall be in'the prescribed form
as per rules but thl‘sr'Act of 2016 does nﬂit\tp?fﬁte the “agreement”
entered between promoter and qllnﬁ'tee"bri'ﬁr'ftu coming into force
of the Act as held by;th"bd;!gﬂwamﬁay High Court in case
Neelkamal Realtors .ﬁlbirrﬁan%‘i’m@w’ Limited and Anr. v/s
Union of India & Ors., [l%’rlt- ngti@:m W?Bﬂ of 2017) decided
on 06.12.2017. Since the &gﬂémeit.d&iﬁes‘ the buyer-promoter
relationship therefore, it ¢an be Said that the agreement for
assured returns between the promoter and allottee arises out of
the same relationship. Therefore, it can be said that the real estate
regulatory authority has complete jurisdiction to deal with
assured return cases as the contractual relationship arise out of
agreement for sale only and between the same parties as per the
provisions of section 11(4)(a) of the Act of 2016 which provides

that the promoter would be responsible for all the obligations
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under the Act as per the agreement for sale till the execution of

conveyance deed of the unit in favour of the allottees. Now, three

issues arise for consideration as to:

i, Whether authority is within the jurisdiction to vary its earlier
stand regarding assured returns due to changed facts and
circumstances.

ii.  Whether the authority is competent to allow assured returns
to the allottees in pre-RERA cases, after the Act of 2016 came
into operation, " 57\'{’“ '

iii. Whether the Act of 2019 bars pa
the allottees in pra-ﬂm é;saﬁr -

While taking up the;hsea nf Bf‘ﬁlmféet & Anm Vs. M/s Landmark
Apartments Pvt. L‘td (complaint no 1 41" of 201 8), and Sh.
Bharam Singh & Anr. Vs. Venetain LDF Projects LLP"
(complaint no 175 ef 2018) decided on 07.08.2018 and
27.11.2018 respecthml? Hamheldby thaauthnnty that it has no
jurisdiction to deal with cases of assiired returns. Though in those
cases, the issue of r%r@ﬁsﬁ@s%ml%ﬂ to be paid by the
builder to an alloifteé ‘but ét ‘g]t time, neither the full facts were
brought before the authority nor it,was argued on behalf of the
allottees that on the basis of contractual obligations, the builder is

nent of assured returns to

obligated to pay that amount. However, there is no bar to take a
different view from the earlier one if new facts and law have been
brought before an adjudicating authority or the court. There is a
doctrine of “prospective overruling” and which provides that the
law declared by the court applies to the cases arising in future

only and its applicability to the cases which have attained finality
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is saved because the repeal would otherwise work hardship to
those who had trusted to its existence. A reference in this regard
can be made to the case of Sarwan Kumar & Anr Vs. Madan Lal
Aggarwal Appeal (civil) 1058 of 2003 decided on 06.02.2003 and
wherein the hon’ble apex court observed as mentioned above. So,
now the plea raised with regard to maintainability of the
complaint in the face of earlier orders of the authority in not
tenable. The authority can take a different view from the earlier
one on the basis of new fﬂ?‘ H&ﬁw and the pronouncements
made by the apex court-of fﬁe‘w ﬁnd. It is now well settled
preposition of law tha"t,:whi 'g@‘a{ﬂsgured returns is part
and parcel of buildefbuyer m&mént Eq@zhe there is a clause
in that document’er by way of addendum’, memorandum of

understanding or terms and c_briqliti@ns of the allotment of a unit),
then the builder is 'Iiabl_:e to pay ﬂm}':; atﬁqgﬁ}t‘as’ agreed upon and
can't take a plea that ttjsmillaﬁlebp'agf‘tbe amount of assured
return. Moreover, an ag?aé:ﬁén:f for ‘é‘élé;dbﬁnes the builder-buyer
relationship. So, it e:an tk',e greement for assured
returns between ﬂ:e&pﬁrﬁ:t&r iall .arises out of the same
relationship and/is ‘rnan}(ed b}* the grigmalg‘ agreement for sale.
Therefore, it can be said that the authonry has complete
jurisdiction with respect to assured return cases as the
contractual relationship arises out of the agreement for sale only
and between the same contracting parties to agreement for sale.
In the case in hand, the issue of assured returns is on the basis of
contractual obligations arising between the parties. Then in case
of Pioneer Urban Land and Infrastructure Limited & Anr. v/s
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Union of India & Ors. (Writ Petition (Civil) No. 43 of 2019)
decided on 09.08.2019, it was observed by the Hon'ble Apex
Court of the land that “...allottees who had entered into “assured
return/committed returns’ agreements with these developers,
whereby, upon payment of a substantial portion of the total sale
consideration upfront at the time of execution of agreement, the
developer undertook to pay a certain amount to allottees on a
monthly basis from the date f execution of agreement till the
date of handing over of pusﬂﬁ@'ﬁ“m the allottees”. It was further
held that ‘amounts raised- b?‘ﬁ'é%lﬂﬁers under assured return
schemes had the "mmnerchl, &ﬂ’qgt of ‘a borrowing’ which
became clear from &ef ﬂevél@pe:-“sf:-ahnual returns in which the
amount raised was shown as ‘commitment charges” under the
head "financial r:a;msm'1 As a rasuit. such allutrees were held to be
“financial creditulﬁg ﬁ!ithin the mEﬁmﬂg f)ﬁsecnun 5(7) of the
Code” including its tl‘ea\‘fﬂmrtl in | books of accounts of the
promoter and for the ptu:pnseslaﬁhc@,me tax. Then, in the latest
pronouncement 0 thlﬁj a§p$t d"‘ case mvpee Kensington
Boulevard Apartmatts Welfare Association and Ors. vs. NBCC
(India) Ltd. and Ors. (24.03.2021-SC): MANU/ SC/0206 /2021,
the same view was followed as taken earlier in the case of
Pioneer Urban Land Infrastructure Ld & Anr. with regard to the
allottees of assured returns to be financial creditors within the
meaning of section 5(7) of the Code. Then after coming into force
the Act of 2016 w.ef 01.05.2017, the builder is obligated to
register the project with the authority being an ongoing project as
per proviso to section 3(1) of the Act of 2017 read with rule 2(0)

Page 21 of 33



17.

HARERA

& GURUGRAM Complaint no2522 of 2021

of the Rules, 2017. The Act of 2016 has no provision for re-writing
of contractual obligations benreen the parties as held by the
Hon'ble Bombay High Court| in case Neelkamal Realtors
Suburban Private Limited nn‘q Anr. v/s Union of India & Ors,,
(supra) as quoted earlier. So, the respondents/builders can’t take
a plea that there was no cuntraLuaI obligation to pay the amount
after the Act of 2016 came into

force or that a new agreement}is being executed with regard to

of assured returns to the allottee

tue 91*‘ ;alging a plea of the
enforcement anchef 29"16 BUI Eﬂt?(} Q%_apy other law.
It is pleaded on Belgalf of reun@entsfb‘gimm that after the

force, there is baﬁ fiarr Raﬁeﬁ '

But again, the plea ta,]@*f’!m@
2(4) of the above mentfhnf:ﬂ Ad

OArC _' Vﬁld of merit. Section
“”Eeﬁﬁes the word ' deposit’ as an

of amyadvance or loan or in any
itha e to return whether

fise, eitherincash or in kind or in

amount of moneyreceived by wg
other form, by any depaé:é@aﬁe
after a specified period or othe
the form of a specified service, with or without any benefit in the
form of interest, bonus, profit ar in any other form, but does not
include
i. an amount received in the course of, or for the purpose of,
business and bearing a genuine connection to such
business including—

ii. advance received in cannefan with consideration of an
immovable property under an agreement or arrangement
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subject to the condition that such advance is adjusted

against such immovable property as specified in terms of
the agreement or arrangement.

A perusal of the above-mentioned definition of the term ‘deposit’
shows that it has been given the same meaning as assigned to it
under the Companies Act, 2013 and the same provides under
section 2(31) includes any receipt by way of deposit or loan or in
any other form by a cumpany-bgt dues not include such categories

| mnsuitatmn with the Reserve
Bank of India. Similarly ru]& Wﬁﬂompanles (Acceptance of
Deposits) Rules, 2[},’151gi tf% El;h &aning of deposit which
includes any TECEIKLﬁrjﬂDHE){Vb}'W uﬁieﬁ%s;t or loan or in any
other form by a cémpany but dues notinclude,

i. as a advante, per:aurtted f oF in any mahner whatsoever,
received in ,molarfeﬁwn Wlﬂlﬁ mngjﬂqmﬂon for an
~ immovable ;iréper‘*gz !

regufamr or in aﬁceﬁt{ancg t].ut:h @“reermns of Central or
State Government;

So, keeping in vi&é;ﬁ& ﬁne-'-ﬁﬁhvﬁiﬁelfﬁianéd‘préﬁsinns of the Act of
2019 and the Companies Aﬁt 2113 itis to b& seen as to whether
an allottee is entitled to assured Feturns in a case where he has
deposited substantial amount of sale consideration against the
allotment of a unit with the builder at the time of booking or
immediately thereafter and as agreed upon between them.

The Government of India enacted the Banning of Unregulated
Deposit Schemes Act, 2019 to provide for a comprehensive

mechanism to ban the unregulated deposit schemes, other than
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deposits taken in the ordinary course of business and to protect
the interest of depositors and for matters connected therewith or
incidental thereto as defined in section 2 (4) of the BUDS Act 2019
mentioned above.

It is evident from the perusal of section 2(4)(1)(ii) of the above-
mentioned Act that the advances received in connection with
consideration of an immovable property under an agreement or

arrangement subject to the do;r;dmun that such advances are

adjusted against such mmuv@ : L;Perty as specified in terms of
the agreement or arrang&m‘i:; ) o ﬁ j'm;u'.: fall within the term of
deposit, which have been ba}an@ w;ﬁe ﬁct 0f 2019,

Moreover, the developer is also bound h)fp\mmissnry estoppel. As
per this doctrine, the view is that if any person has made a
promise and the prnmisee has aeted on *such pmmise and altered
his position, thenrtﬁe psrqunfp mwnrl j{bquud to comply with
his or her promlse Whém Q)ErtludﬂEﬁx?ail’Ed honour their
commitments, a numbé‘r uf casies ﬁ'ge filed by the creditors at
different forums ‘z ias %;Hy@!gﬂmg "":ﬁ}' Urban Land and
Infrastructure entral government to
enact the Banning of Unregulated Deposit Scheme Act, 2019 on
31.07.2019 in pursuant to the Banniﬁg of Unregulated Deposit
Scheme Ordinance, 2018. However, the moot question to be
decided is as to whether the schemes floated earlier by the
builders and promising as assured returns on the basis of
allotment of units are covered by the abovementioned Act or not.
A similar issue for consideration arose before Hon'ble RERA

Panchkula in case Baldev Gautam VS Rise Projects Private
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Limited (RERA-PKL-2068-2019) where in it was held on
11.03.2020 that a builder is liable to pay monthly assured returns
to the complainants till possession of respective apartments
stands handed over and there is no illegality in this regard.

The definition of term ‘deposit’ as given in the BUDS Act 2019, has
the same meaning as assigned to it under the Companies Act
2013, as per section 2(4)(iv)(i) i.e, explanation to sub-clause (iv).
In pursuant to powers cunferrag;}bj clause 31 of section 2, section
73 and 76 read with sub-sect r ‘?nd 2 of section 469 of the
Companies Act 2013, thﬂ% | "E%th‘ regard to acceptance of
deposits by the cnmyﬂqiés ' spl 1 ‘Iu ﬂ:e year 2014 and the
same came into furf:eaﬁn 01. 4:3014.:’!’ hE deﬁnitlon of deposit has

been given under section 2 (c) of the above-mentioned Rules and

as per clause xii {,‘b} tas admnm atcuunted for in any manner
whatsoever receWEﬂ '“In Enrfnedtmq with consideration for an
immovable pruperty llﬁﬂ&}: ah igré’l&rn'“enf or arrangement,
provided such advance- Jﬁﬂdﬂ.ﬁéﬂ ,agamst such property in
accordance with the terms or arrangement shall not
be a deposit. Thnggﬁm ﬂgg‘ﬁqﬁﬁ%visiun as well as
to the amounts rEcefved undEr hea&ng a’ and 'd’ and the amount
becoming refundable wlth or without mterest ‘due to the reasons
that the company accepting the money does not have necessary
permission or approval whenever required to deal in the goods or
properties or services for which the money is taken, then the
amount received shall be deemed to be a deposit under these

rules however, the same are not applicable in the case in hand.

Though it is contended that there is no necessary permission or
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approval to take the sale consideration as advance and would be
considered as deposit as per sub-clause 2(xv)(b) but the plea
advanced in this regard is devoid of merit. First of all, there is
exclusion clause to section 2 (xiv)(b) which provides that unless
specifically excluded under this clause. Earlier, the deposits
received by the companies or the builders as advance were
considered as deposits but w.e.f. 29.06.2016, it was provided that
the money received as such Lw;:uld not be deposit unless

specifically excluded under 1 .' E A reference in this regard

may be given to clause 2 6!“‘%‘?&1:5 schedule of Regulated
Deposit Schemes fra,:ﬂq,dh? 12, fﬁ’f) of the Act of 2019

which provides as ﬁ}ﬁfgr l_-"-’i'-' i \\j‘;}f \
(2) The anMng' shall arsa be- treate as ,Regu.’ated Deposit

sa?‘?e br an arrangement
:}r badv in India constituted or

(a) deposits. al‘capte

Schemes under this Acr,
P‘
registered with dny

established unt i"a :kampe ng}/
(b) any other sc&eme as ma "bn{.‘“ ed by the Central
Government under’ ﬂm‘ Ac& v

The money was ‘FSB in advance against
allotment of i 1rn ov“"bﬂcﬁ%{ﬁ an nssessinn was to be
offered within a ‘certain pei'L__gl [Jlunte{mi' um \fiew of taking sale
consideration by way of advance, the builder promised certain
amount by way of assured returns for a certain period. So, on his
failure to fulfil that commitment, the allottee has a right to

approach the authority for redressal of his grievances by way of
filing a complaint.
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It is not disputed that the respondent is a real estate developer,
and it had not obtained registration under the Act of 2016 for the
project in question. However, the project in which the advance
has been received by the developer from the allottees is an
ongoing project as per section 3(1) of the Act of 2016 and, the
same would fall within the jurisdiction of the authority for giving
the desired relief to the complainants besides initiating penal
proceedings. So, the amnuut?aid :\l?y the complainants to the
builder is a regulated depqslr..ﬁ'iﬁepted by the later from the
former against the immnuahfé::ﬁifﬁfiiﬂrq: to be transferred to the
allottee later on., P "';41',.__ .
F. 1l Delay pnsses_sxllo'ﬁ'_‘eliar.k&'l;-- g Q2

In the present cf:ﬂipfaint, the'?:umplainan*tsi'lri’tend to continue
with the pruje-::t:ﬁl#gar;_ 'ee]cmg pl&ssgssggﬁ'-ﬁf the subject unit
and delay pusses&ﬁr&é#@ei‘as Bruﬁi'idéd Hlﬁ&f the provisions of
section 18(1) of the%&wﬂkﬂ;eédsgﬁﬁ;ﬁfé};ﬁ

"Section 18: - Return"bﬁ&;ﬁd&i;#ﬂ;ﬁiﬂfo}npenmﬂun

18(1). If the promoter J'm‘!-ﬁ{é cum{f‘_@_t,q‘_ﬂr is unable to give
possession of ad%z%t, p%o&r?m ey
...+..H..,.................flt T _3_ '-i ﬂ m 2 g i’" LA

Provided that where an aligttee does not.intend to withdraw from
the project, he shall be paid, by the:promoter, interest for every
month of delay, till the handing over of the possession, at such rate
as may be prescribed.”

A builder buyer agreement dated 18.01.2012 was executed
between the parties. The possession clause is not mentioned in
the file and has been taken from another file of the same project
i.e, 3 years from the date of execution of this agreement.
Therefore, the possession was to be handed over by 18.01.2015.

The relevant clause is reproduced below:
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“The developer will complete the construction of the said
complex within three (3) years from the date of execution of
this agreement. Further, the Allottee has ad full sale
consideration on signing of this agreement, the Develaper
further undertakes to make payment of Rs. As per Annexure ‘A’
(Rupees.......) per sq.ft. of super area per month by way of
committed return for the period of construction, which the
Allottee duly accepts. In the event of a time overrun in
completion of the said complex the Developer shall continue to
pay to the Allottee the within mentioned assured return until
the unit is offered by the developer for possession.

28. At the outset, it is relevant to comment on the preset possession
clause of the agreement ryﬁ;egﬁ}nthe possession has been
subjected to all kinds of ter@@@?&@nditiuns of this agreement,
and the complainants nﬂ@gitj_ﬂhﬁ;@ef@glfupder any provisions of

i
o, oL,

this agreement anﬁf q&tpp‘l%mé witﬁ'al;r ;‘bjgb\visions. formalities
' 4 LS 1 r‘.—_f’ !
and docu mentati?‘r}_?_asi;prescribed by the p}oqﬁ}qﬁer. The drafting of

this clause and i:;ilcgmnratiﬁn;r"f ' ::Iii cm'adlt%oas;is not only vague
and uncertain hutg}%f vily I’IIac* d | fﬁv ) tgf_;ihe promoter and

n a single | t'by him in fulfilling
formalities and dua@ep’;ag‘m;g {&&;s Irprescrihed by the
promoter may make the possessioh clause irrelevant for the
purpose of allottees-and :the mnﬁtmeét@n;ﬁ:enud for handing
over possession loses its meaning. The incorporation of such

against the allottees e

clause in the buyer’s agrééﬁ‘n&nt‘hj:-théa promoter is just to evade
the liability towards timely delivery of subject unit and to deprive
the allottees of their right accruing after delay in possession. This
is just to comment as to how the builder has misused his
dominant position and drafted such mischievous clause in the
agreement and the allottees is left with no option but to sign on
the dotted lines.
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29. Admissibility of delay possession charges at prescribed rate

30.

31.

32

of interest: The complainants are seeking delay possession
charges. However, proviso to section 18 provides that where an
allottees does not intend to withdraw from the project, he shall be
paid, by the promoter, interest for every month of delay, till the
handing over of possession, at such rate as may be prescribed and
it has been prescribed under rule 15 of the rules. Rule 15 has been

reproduced as under:

Rule 15. Prescribed i

1 mnl:érest [Proviso to section
12, section 18 and sub i

n'(4) and subsection (7) of

=

section 19] ~ 0\ .
(1)  For the purpose of pravisa.to section 12; section 18;
and sub-secti
pre

7 and (7).0 ﬁgﬂqn 19, the “interest
at thexrdte/presctibed” shall be.the'State Bank of India
hl’_gh&ﬁ marginal cost bf?_éﬂdfng rate+2%.:

Provided that in case the State Bank of India
marginal cost.of lending rate (MCLR) is not in use, it
shall be replaced by such bénchmark lending rates
wﬁ;r&ﬁzﬁq’fﬁ'htewaﬁl' of India may fix from time to

time for lending to the general public.
The legislature in 1@@?&5&h§di§t& legislation under
the rule 15 of the rulés‘I'ha.s; _gi_&‘termlﬁed the prescribed rate of
interest. . "'.'a, ;1_{;- . | 2 A
Consequently, as per -'wébﬁk*fhﬁmel-smré Bank of India i.e,
https://sbico.in, (the \marginai cost of dénding rate (in short,
MCLR) as on date ie, 05.04.2022 is 7.30%. Accordingly, the
prescribed rate of interest will be marginal cost of lending rate
+2% i.e., 9.30%.
The definition of term ‘interest’ as defined under section 2(za) of
the Act provides that the rate of interest chargeable from the
allottee by the promoter, in case of default, shall be equal to the

rate of interest which the premoter shall be liable to pay the
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allottee, in case of default. The relevant section is reproduced
below:

“(za) “interest” means the rates of interest payable by the

promoter or the allottee, as the case may be.

Explanation. —For the purpose of this clause—

(i) the rate of interest chargeable from the allottee by the
promoter, in case of default, shall be equal to the rate
of interest which the promoter shall be liable to pay
the allottee, in case of default;

(ii)  the interest payable by the promoter to the allottee
shall be from the date the promoter received the
amount or anym uhe:eqf till the date the amount or
part thereof and interest thereon is refunded, and the
interest payable by the allottee to the promoter shall
be from the date ‘the allottee defaults in payment to
the prcmg.bernﬁ : it IS paid;”

33. On consideration /Of d.aqhmﬁﬁﬁv, “available on record and
submissions made by the cnfﬁplainﬁnts aq& ‘the respondent, the

authority is sausﬁéd ‘that the responﬂent kgin contravention of
the provisions of the Act; The ehmqm éx@cgted between the
parties on 18.01. 2012 meﬁ:nisessmh n}“thﬁ subject unit was to be

delivered within stibdlg!e? ﬁmﬁ,.l.di"g@ﬁ.fﬂi'; However now,
the proposition before it'is.. h_&ﬂ;etﬁer the allottees who are

getting/entitled f __@sq d ?1 aE{f‘@qmr}f of due date
of possession, can claim botk d return as well as
delayed possession ehargés{“ { &

34. To answer the above prupusntmn, it is worthwhile to consider that
the assured return is payable to the allottees on account of a
provision in the BBA or in a MoU having reference of the BBA or
an addendum to the BBA or in a MoU or allotment letter. The
assured return in this case is payable from the date of making
100% of the total sale consideration till completion of the

building. The rate at which assured return has been committed by
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the promoter is Rs. 71.50/- per sq.ft. of the super area per month
which is more than reasonable in the present circumstances. If we
compare this assured return with delayed possession charges
payable under proviso to section 18(1) of the Act, 2016, the
assured return is much better i.e, assured return in this case is
payable a Rs. 42,900/- per month whereas the delayed possession
charges are payable approximately Rs. 39,000/- per month. By
way of assured return, the prcn;q;t‘;r has assured the allottees that

they would be entitled for this'sp: r: amount till completion of
: éﬂrdmgly, the interest of the
allottees is prﬂtecteq,e\ien a&ar,thermp da{e of possession is over
as the assured returns a‘FIE p‘agmhle from the ﬁrst 3 years after the

date of completion'of the project ortill the d_ate of said unit/space

construction of the said bui

is put on ieasewiiiéhevér is earlier. The purpose of delayed
possession charges after due date of possession is served on
payment of assured, r&‘tg’f%lmqfter d}i&fﬁaw of possession as the
same is to safeguard tl\fé‘ngt%fesﬁﬁf ihgaﬂ’uttees as their money is
continued to be used by:the promoter even after the promised
due date and in f’EtEﬂlij}l gﬂﬁmh% pmﬂ either the assured
return or delayed possessioh \charges whichever s higher.

Accordingly, the aufharity decides that in cases where assured
return is reasonable and comparable with the delayed possession
charges under section 18 and assured return is payable even after
due date of possession till frem the date of completion of the
project, then the allottees shall be entitled to assured return or
delayed possession charges, whichever is higher without

prejudice to any other remedy including compensation. Hence,
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the authority directs the respondent/promoter to pay assured
return from the date the payment of assured return has not been
paid till completion of construction of building @Rs. 71.50/- per
sq.ft. per month and @ Rs. 65/- per sq. ft. per month of super area
as minimum guaranteed rent up to 3 years from the date of
completion of the said building or the said unit is put on lease
whichever is earlier and declines to order payment of any amount

on account of delayed posses&t&ﬂ charges as their interest has

red. tjeturns till the completion of

reafter also upto 3 years

at different rate from thesda&é&#mgmm of the said building
or the said unit is putap leas’awhiﬁhnw:ﬂs éé.fﬁer

Directions of the a‘.utﬁnrity e\t
Hence, the authi)ﬁty hEI“Ehf p%ssgs I:his iurﬂer and issue the

following directions: under‘ sectmﬂ 3?l of the ﬁet

i. Since assured retumsxh;smg}ﬁ?{highejp %ide are allowed than
DPC so, the respondent ‘is~directed tu pay the arrears of
amount of ass‘uréﬁ mq!rmaf‘tl& ta&tée Bﬁa 71.50/- per sq.ft.
of the super area per, manth, tp.thqrc?rpylgmmts from the date
the payment of assured return has not been paid i.e., March
2018 till the date of minpletinn of the building. After
completion of the construction of the building, the
respondent/builder would be liable to pay monthly assured
returns @65/- per sq. ft. of the super area up to 3 years or till

the unit is put on lease whichever is earlier.
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ii. The respondent is also directed to pay the outstanding

accrued assured return amount till date at the agreed rate
within 90 days from the date of order after adjustment of
outstanding dues, if any, from the complainants and failing
which that amount would be payable with interest @7.30%
p.a. till the date of actual realization.

iii. The respondent shall execute the conveyance deed within the

3 months from the final uffer of possession alongwith OC upon
ALY

payment of requisite stamp dut{}f as per norms of the state
.

-u;;;:
government. ' v
::ri/ ' t? 2
iv. The respond ( ﬁ;?‘ge‘{"ﬂaxhything from the

camplainantslivlﬁ 4 is not t:h‘-e par‘t of the @reemﬂnt of sale.

Wy,

| A
33. Complaint stand # nseﬁﬁi T “
'
34. File be consigned E?i' Istry 1
\’ﬁ f -',' JE 'xi ,\;..a
sz HARERE ™
(Vijay kimar G K.K. Khandelwal)
Member rman

Haryana R{ état# Q@iﬁw Q‘\.;ﬂ%o \hy urugram

Dated: 05.04.2022
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