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BEFORE THB HARYANA REAL ESTATE REGULATORY
AUTHORITY, GURUGRAM

Advocate for the complainant
Proxy counsel for the
respondent's advocate, Sh.

Venkat Rao

ORDER

1. A complaint dated 02.04.2019 was filed under section 31 of

the Real Eistate (Regulation and Development) Act, 2016

Complaint no. L329 of 20L9

L329 of 2O19
05.09.2019
05.09.2019

Sh. Ram Avtar Nijhawan
R/o:- H. No. E-50, Block-E,
Delhi-11101s

Versus

Bali Nagar, New

M/s Neo Developers Pvt. Ltd.

Corporate offir:e: #'J.507, Tower D Global
Business Park M.G. Road, Gurugram-
1,22002

Complaint no. :

First date of hearing:
Date of decision :

Floor, Tower-
City-1, NHB,
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Member
Member

Registerpd office'i1205, 12th
B, Signature Tower, South
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CORAM:
Shri Samir Kumar
Shri Subhash Chander Kush
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Sh. Pankaj Chandola
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Complaint no.1329 of 201.9

Development) Rules,20L7 by the complainant Mr. Ram Avtar

HARER$'
ffiGURUGRAM

read with rule 28 of the Hary,ana Real Estate (Regulation and

Nijhawan against the promoter M/s. Neo Developers Pvt.

Ltd., on acr:ount of violation of clause 5.2 read with clause 5.4

of the buy,er's agreement executed on 1,2.02.2013, in respect

of shop delscribed as below in the project "Neo Square" for

not handing over the pos;session by the due date i.e.

1,5.06.201'9 which is an obligation of the promoter under

section 1,1, (4) (a) of the Act ibid.

2. Since, the buyer's agreement was executed on 1,2.02.2013 i.e

prior to the commencement of the Real Estate (Regulation

and DevrelopmentJ Act, 201,6, therefore, the penal

proceedings cannot initiatr:d retrospectively. Hence, the

authority has decided to treat the present complaint as an

application for non-compliance of statutory obligation on the

part of ther promoter/respondent in terms of section 3 (fJ of

the Real E:state (Regulation and Development) Act, 2016.

3. Th( particulars of the complaint case are as under: -

t. Namre and location of the project "Neo Square", Sector
l-09, Gurugram,
Haryana

2. Nature of real estate proiect Commercial Complex
3. Proierct area 2.71acres
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4. Unit no. Shop No. 87, Tower-A,
Ground Floor

5. Super area of the unit 682 sq. ft.
6. DTCP'license 1.02 of 2008 dated

15.05.2008
7. Registered/ not resistereld Registered
B. RERy'r registration no. 109 of 2017 dated

24.08.20L7
9. Revised date of RERA registration 23.08.2021
10. Date of execution of buyer's

agreerment
12.02.2013

11. Total consideration
As per the payment schedule on
pe. 4,L of the complaint

Rs. 66,42,79L/-
(including other
chargesl

12. Total amount paid by thcr
comprlainant
as per the ledger accoun,t annexe(
as Annexure B on pg. 43 of tht
comprlaint

Rs.66,16,306/-

13. Payrnrent plan Construction Linked
Plan

L4. Due clate of delivery of possession

As per clause 5.2 &5.4- 36 months
+ 6 months grace period from the
execution of buyer's agreement
i.e. |L2.02.2013 or starting of
construction i.e. L5.1?..20L5,
whiclhever is later

15.06.2079

Note: the due date is
calculated from the
date of start of
construction i.e.
15.L2.2O15 as per the
ledger account
annexed as Annexure
B on pg. 43 of the
comDlaint

15. Delalr in handing over possession
till date

2 months 2L days

L6. Penalty clause
As per clause 5.6 buyer's
agreement

Rs.10/- per lq. ft. per
month for the super
area

Th

of

details provided above have been checked on the basis

:cord available in the case file which has been provided

Complaint no.1329 of 20L9
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dated 72.02.2013 is available on record for the aforesaid unit

according to which the possession of the said unit was to be

delivered lby 15.06.201,9. The respondent has not delivered

the possession of the said unit till date to the complainant as

per clause 5.2 & 5.4 of the buyer's agreement duly executed

between tJhe parties. Therefore, the promoter has failed to

fulfil its oLrligation under section 1,1(4)[a) of the Real Estate

(Regulation and Development) Act, 2016.

5. Taking coignizance of the complaint, the authority issued

notice to tlhe respondent for filing reply and for appearance.

The case came up for hearing on 05.09.2019. The reply filed

on behalf of the respondent on 04.06.2019 has been perused

by the authority.

FACTS OF THE COMPLAINT

6. The complainant submitted that he was made to understand

that M/S Nero Developers Pvt. Ltd., the promoter/developer of

the real est:rte project was a credible developer, known for its

timely deli,u,ery of its past projects. The shop /office space in

the project namely "Neo Square" in Sector 109, Gurugram was

Complaint no. 1.329 of 2079

by the cornrplainant and the respondent. A buyer's agreement
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being offererd und

total price o,f the s

taxes.

The complainant

process on l3.d Apri

M/s Neo Develo

Thereafter, one

respectively' were

payment require

applicable traxes,

The complainant

him, an allotment

floor measuring 5

commercial

Gurugram vvas allo

and Rs. 6,82,950 /-

The buyer's a

Developers Pvt. L

respondent therea

rs

)re

the construction linked plan.

of the company situated in

agreement to unit 87 admerasuring 685 sq. ft. for

5of15

Complaint no. L3 of Z0l9

e agreed

p was a sum of Rs. 66,42,791/- uding

bmitted that he initiated the booking

and 19th r\pril, by presenting a eque to

Pvt. Ltd. of sum of Rs. 2, 0,000/-.

payment of sum of Rs. I 0,000/-

ir down

unt and

to the respondent to fulfil th

of the a;greed total booking a

tted tlhat after the payment

dated 20.06.201,2, unit no. 5

made by

, ground

013. the

the said

sq. ft. approx. in "Neo Sq are" the

r-109,

to him and payment of Rs. 4 ,000 /-

as also made as per the payment hedule.

nt was executed between /s. Neo

and the complainant on 12.02

, unilaterally changed unit vid

tal price
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of Rs. 66,42,791,/-.

36 months i.e. May 016 as per clause 5.2 of the

The complainant

in 2018, he conti

the project and ived no response from the

January 2019, he vi ited the project site and noticed

was massively I

Thereafter, hLe con

no. 87 but recei

The complainant

the project cr:nstruct activities till date.

The following issu

Why unit no. 7 was allotted in the allot

unilaterally ch

complainant?

Why the

money r:f the mp.lainant?

RAISED BY THE

10.

ISSUI

1r.

i.

DEEPANSHU

t e$A'.i.m

Complaint no. 13 9 of 2019

he time for completion of the p ect was

nt.

bmitted that after making the ful payment

ly requesrted for updates in 2019 ing

.In

project

ing behinrd on its completion deadline.

of unit

itted that the respondent failed to complete

have been raised by the compla nt: -

fter in the buyer's agreemen

t letter

it was

ing theto urrit no. 87 without info

t misappropriated the
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why the possession was not given as per the clause 5-5.2

on page no. 10 of the buyer's agreement which was due in

May 201.6?

Why thLe possession of the said unit having super area

approx.. 682 sq. ft. in the said project has not been

deliverr:d to the complainant till date?

RELIEF SOUGHT

12. The following reliefs are sought by the complainant:-

i. Dire,ct the respondentto handover the possession,

alonlg with interest pay'able under section j-B of RERA,

201,6 read with Rule Lli of the Haryana RERA, Rules.

REPLY BY THE IIESPONDENT:

13. The respo,ndent submitted that the present complaint is

premature. There is no cause of action arising in favour of the

complainant. It is submitted that clause 5.2 of the buyer's

agreement provides that the company shall complete the

constructiorr of the said building within which the said space is

located within 36 months from the date of execution of this

agreement ror from the start of'construction, whichever is later.

Further, a grace period of 6 rmonths is also mentioned in the

iii.

lv.

o
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buyer's agreement. It is submitted that the said agreement was

executed ort 12.02.2013 and the construction started in the month

of December 2015. Also, the registration of the project with

Haryana Real Estate Regulatory Authority vide registration no.

109 of 201'7 dated 24.08.2017 have granted the registration till

23.08.2021,, Accordingly, the due dare for handing over the

possession of the unit has not occurred as alleged by the

complainant, either in terms ,rf the buyer's agreement nor in

terms of ttre RERA registration and hence, the complaint is

premature and should be dismissed.

14. The respondent submitted ttrat the complaint filed by the

complainant before the ld. authority besides being misconceived

and erroneous, is untenable in the eyes of law and liable to be

rejected. The complainant has misdirected himself in filing the

captioned complaint before this ld. authority as the reliefs being

claimed by the complainant cannot be said to even fall within the

realm of jurisdiction of this ld. authority. The claim for cost

which is a l.:ind of compensation would be only adjudged by the

adjudicating officer as appointed under section 7l of 2016 Act

and that too keeping in view the factors mentioned in section 72

of 2016 Act. No complaint can be entertained much less before
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authLority in respect of the matters to be adj

icatin;g officer. Hence, the ld. authority lacks j

with ttre present complaint.

Also, i has be,en held by the hon'ble Haryana Real E,state

Tri while disposing off a bunch of appeals, the leadi

being

of 201

Mahswur Vs MG' Housing Pvt Ltd,

violations

undle offacts/ri.

plac,ed before one and the same forum for
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(i)

t0 avoid confl icting Jindings.

'arly, i;f compensation is provided as a part oJ^ t

t along with refund/return of investment w

fro* the same violation/s and causes of
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wi,

have to be placed before the adj

ing the powers under Sections 31, 71(1) read

t Rules' as only the adjudicating fficer is compe

the relief of compensation.....
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15. The responclent submitted that the complainant is trying to shift

its onus of lailure on him, as it is the complainant who failed to

comply his part of obligation and miserably failed to pay the

instalments iin time despite repeated payment reminders being sent

by him from time to time.

DETERMINATION OF THE ISSUES

with respect to the first issue raised by the complainant the

authority carme across that, initially the respondent allotted

unit no. 57 vide allotment lette,r dated 20.06.2012 with ref. no.

NEOD/NS/00050 in favour of the complainant but it was

issued provisionally and later on the respondent executed the

buyer's agreement on 12.02.2Ct13 in favour of the complainant

in which it allotted the unit no. B7 instead of the unit no. 57.

The same agreement was accepted and signed by the

complainanl. without any protest, so the complainant cannot

raise this issue at this later stalge and becomes infructuous.

With respect to the second issue the complainant has not

submitted ar:ry evidentiary pro,cf and justification for the same.

Thus, this issue is decided in negative.
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with respect to the third and fourth issues raised by the

complainanr[ the authority came across that, as per the clause

5.2 & 5.4 of the buyer's agreement the respondent is liable to

handover the possession within the period of 36 months +

grace periocl of 6 months from the date of execution of buyer's

agreement or the date of start of construction, whichever is

later. The buyer's agreement was executed on 12.02.2013 and

the construr:tion was started on 15.12.2015. Therefore, the

due date for handing over the possession is calculated from the

date of start of construction. The relevant clause is reproduced

under-

"clause' 5,2-that the company shall complete the
construction of the said building/complex, within which the
said spac:e is located within 36 months from the date of
execution of this agreement or from the start of construction,
whichever is later.....

Clause 5,4-that the allottee hereby also grants an additional
priod of (i months after the completion date os grace period
to the cornpany after the expiry ofthe aforesaid period"

Accordingly,, the due date of' handing over the possession

comes out to be 15.06.2019. Since, the respondent has not

handed over the possession till this date, the promoter has

delayed ther possession by 2 months 21, days. Thus, the

It
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respondent has failed to fulfil its obligation under section

1,1(4)(a) of the Act ibid.

The authority is of the view that as the respondent has failed

to fulfil its obligations under secrion 11(a)(a) of the Acr ibid,

the complainant is liable to get the delayed possession charges

for the period of delay starting from the due date of possession

i.e. 15.06 .201,9 till the date of crffer of possession under section

18(11 proviso of the Act ibid to be read wirh rule L5 of the

Rules ibid at the prescribed rate of 1,0.450/o p.a.

FINDINGS OF TH]E AUTHORITY

L9. The authority has complete jurisdiction to decide the

complaint in regard to non-compliance of obligations by the

promoter as; held in Simmi Sikka V /slvl/s EMAAR MGF Land

Ltd. leaving aside compensation which is to be decided by the

adjudicating officer if pursued by the complainants at a later

stage. As per notification no. 1/92/201,7-1,TCP dated

14.12.201,7 issued by Town and Country planning

Department, the jurisdiction of Real Estate Regulatory

Authority, Gurugram shall be entire Gurugram District for all

purpose with offices situated in Gurugram. In the present case,

Paget} of15 I
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Complaint no.1329 of 201,9

the project in question is situated within the planning area of

Gurugram district, thereforr: this authority has complete

territorial jrurisdiction to deal with the present complaint.

The complrainant made a submission before the authority

under section 34(t) to ensure compliance of the obligations

cast upon the promoter. The complainant requested that

necessary directions be issued by the authority under section

37 of the Act ibid to the promoter to comply with the

provisions of the Act and to fulfil its obligations.

As per the clauses 5.2 and 5.4 of the buyer's agreement dated

12.02.2013 for unit/shop no. 87, tower-A, ground floor in

project "Neo Square" sector-i.09, Gurugram, possession was to

be handed over to the complainant within a period of 36

months frorn the date of start of construction i.e. 1s.12 .zol1

+ 6 months grace period which comes out to be 15.06.2019.

The respondent has miserably failed to deliver the possession

of the unit in time. complainant has already paid Rs,

66,16,306/- to the respondent against a total sale

consideration of Rs. 66,42,79L/-. As such, the complainant is

entitled for delayed possession charges at prescribed rate of

Page 13 or ls I tt
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interest i.e. 10.45o/o per annum w.e.f. 15.o6,zol9 as per the

provisions of section 1B[1] proviso of the Real Estate

(Regulation & Development) ,Act, 2016 till the actual offer of

possession.

DECISION AND DIRECTIONS OF THE AUTHORITY

After taking into consideration all the material facts adduced

by both the parties, the ffi exercising powers frestea in

it under section 37 of the Real Estate fRegulation and

DevelopmentJ Act, 2016 hereby issues the following

directions:

The complainant is entitled for delayed possession

charges at prescribed rate of interest i.e. 10.450/o per

annum w.e.f. 15.06.2019 as per the provisions of section

1B(1) proviso of the Real Estate (Regulation &

Developrment) Act, 201,6 till the actual offer of possession.

ii. The arr,ears of interest acr:rued so far shall be paid to the

complainant within 90 days from the date of this order

and thereafter monthly payment of interest till offer of

possession shall be paid before 1Oth of each subsequent

month.

c
o
a
6
o

6o
o

Paset4of15 l3



ER$,

mplainant is directed to pay outstanding d r, if any,

adjustment of interest awarded for the delayed

riod of possession.

e promoter shall not charge amount/charges from the

mplalinant which is not a part of the buyer's ment.

terest on due payments from the complainan

rgecl at the prescribed rate of interest i.e. ].

Complaint stands disposed off.

The order is pronounced.

Case file be consigned to the registry.

\N./
(Subhash Chander

Member

shall be

.450/o by

to the

23.

24.

25.

(Sam

Mem

Ha na R.eal Estate Regulatory Authority, Gurugram
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