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GURUGRAM Complaint No. 3492 of 2021
BEFORE THE HARYANA REAL ESTATE REGULATORY
AUTHORITY, GURUGRAM

Complaint no. : 3492 0f 2021
First date of hearing: 13.10.2021
Date of decision Z21.04.2022

1. Mr. Sudhir Eumar Yadav
2. Mrs. Kusum Yadav
Both RR/o: -House No. 558, Sector- 8, Faridabad,

Haryana Pt £ Complainants
RIS

M/s Raheja Developers Limited: ' Wl .

Regd. Office at: W4D, 204/5, Keshav K nj, Western

Avenue, Sainik Farms, NefWw Delhi . Respondent

CORAM:

Shri K.K. Khandelw Chairman

Shri Vijay Kumar G Member

APPEARANCE:

Sh, Sushil Yadav cate for the complainants

Sh. Rahul Bhardwaj

HARERA
1. The present cu@}atj [d‘?qu (i:; . ﬁ\ln{ﬁ been filed by the

complainants/allottees under section 31 of the Real Estate (Regulation
and Development) Act, 2016 (in short, the Act) read with rule 28 of the
Haryana Real Estate (Regulation and Development) Rules, 2017 (in
short, the Rules) for viclation of section 11(4)(a) of the Act wherein it
is inter alia prescribed that the promoter shall be responsible for all

obligations, responsibilities and functions under the provision of the
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Act or the Rules and regulations made there under or to the allottees as

per the agreement for sale executed inter se.

Unit and project related details

The particulars of unit details, sale consideration, the amount paid by

the complainants, date of proposed handing over the possession, delay

period, if any, have been detailed in the following tabular form:

S.No. | Heads via o | Information
1. Project name and lot; T“‘:’Eﬁ":’f “Raheja’s “Revanta”, Sector- 78,
SRR Gurugmm
2. |Projectarea 7o LA I 2, ?213 acres
3. Nature of ﬁ RN nl:ial Group Housing
”.--.---,FI T
+. DTCP license' no. and ln-. 49 of 2011 dated 01. 06.2011
itébas .f :m to 31.05.2021
5. Name of lice lI l l F n Chander, Ram Sawroop
| | {lﬂlers
6. RERA Registered /not registered. Registered vide no, 32 of 2017
-:Eal:ed 04.08.2017
T RERA reglt_rlﬁﬁaRpE from the date of revised
ment Clearance
8. floor,

Unit no. ’ i
U r‘ u k_.f'

-Di? F:rsl:
wer- 2

[Page no. 16 of EIJIHPlﬂ.int]

9. Unit measuring 2372450 sq. ft.
10. Date of execution of agreement | 13.06.2012 i
to sell [Page no. 14 of complaint]
1t Date of allotment letter

13.06.2012
[Page no 12 of the complaint]
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12. | Payment plan Installment linked payment |
plan
[as per applicant ledger Page 48
of complaint]
13. | Total consideration Rs.1,30,43,064/-

(As per customer ledger dated
05.01.2021 page no. 50 of

complaint)
14, Total amount paid by the|Rs1,14,49,659/-
complainants [As per customer ledger dated

‘E‘i s |05.01.2021 page no. 50 of
‘:'-' '_:_;-C' "F::'-'fj: t.' ' Cﬂmplﬂjnt]

15. Due date of daliy ery, of | 13.06.2015
possession as pﬂrﬂau t& £

agreement l: 1 = ﬁ s
6 months g § i- fromi they, oo 4
date of exBcition of ErestEnt | HVOLS - 6 Months grace period is

in  respes ¢ twed]

Indepen {e

_ “- .ﬁ.- B
16. |Delay it ﬁ g | Gyedrs 10 months and 8 days
pUSEEEEIDn | ﬁ

l.e,22.04.2022 72
17, Occupation S 4---;?3*- Not received
/Completign.gertifica

18. Offer of pé 3 fu‘ [' l‘ tfru

19. |Statusofpraject, — , | ~ ﬁ“ﬁ“‘ﬂﬂ

—UKUZIKAY
Facts of the complaint
The complainants have made the following submissions in the
complaint: -
[. That the respondent gave advertisement in various leading
newspapers about their forthcoming project named "Raheja

Revanta in sector 78", Gurugram promising various advantage,
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1L

1l

V.

like world class amenities and timely completion/execution of
the project etc. Relying on the promise and undertakings given by
the respondent in the aforementioned advertisements
complainants, booked an apartment/floor measuring 2375.450
sq. ft. in aforesaid project of the respondent for total sale
consideration in Rs.1,23,16,459/- which Includes BSP, car

parking, IFMS, club mem LfE PLC etr.

The complainants rﬁ' --..'a.—F ent of Rs.1,14,49,659/- to the
respondents vide diff : ir- pes on different dates.

The agreement to '- t Ln. _ ad allotted a unit/floor
[F20-02 in eml -q-r:tﬁ. adm x ring 237245 sq. ft. in
Raheja Revantain Secto) iih' gram to the complainants, That
as per pars -: J' - .-ul, l' -' , the respondent had

-_,.-_! n 'i- it within 36 from the date
-4' :
of signing of the 3 cembiit 't sell dated 13.06.2012 with an

-HARERA
That n:n:mp nants regular e but was surprised to

see that r:n 1 progress and no one

agreed to deliver they

was present at the site to address the queries of the complainants.
[t appears that respondent has played fraud upon the
complainants. The only intention of the respondent was to take
payments for the project without completing the work. The
respondent mala-fide and dishonest motives and intention

cheated and defrauded the complainants. That despite receiving
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V1.

the payment as demands raised by the respondent for the said
unit and despite repeated requests and reminders over phone
calls and personal visits of the complainants, the respondent has
failed to deliver the possession of the allotted unit to the
complainants within stipulated period.

That it could be seen that the construction of the project in which

the complainants unit wasbhuuked with a promise by the

-...Hq!: e "-
respondent to deliver .ﬁ* 'by 13.12.2015 but was not
completed within 41 1;-= the. reasons best known to the

ulterior motive of the

respondent, % o WS

ponden w5 tha
SIALINE

responden ;'to extract meney

wa the innocent people
fraudulen . ’ ’H'\ =
The complainan fisited the -’ b are shocked to see that
construction Was; _.--:.- on b ; J- ! heed then the complainants
contacted the re 4 A u‘/ mails and personal visit,
about the p tgave any satisfactory
answer EI_HH aﬁFﬁ;@ 4,49,659/- by then as
and w]:len the construction was

going on at a very slow speed and even the respondent did not
know that when they will able to deliver the project.

That due to this omission on the part of the respondent the
complainants have been suffering from disruption, mental
torture, agony and also continues to incur severe financial losses.

This could be avoided if the respondent had given possession of
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VIIL

X

the unit on time or refund the money. That as per clause 4.2 of the
agreement to sell dated 13.06.2012 it was agreed by the
respondent that in case of any delay, the respondent shall pay to
the complainants a compensation @ Rs.7 /- per sq.ft. per month of
the super area of the apartment/flat. It is, however, pertinent to
mention here that builder is not giving the possession and nor
giving any satisfactory canswer which is unjust, and the

e 2
respondent has exploited thie cofmplainants by neither providing

the possession of th ter a delay nor refunded the

That on the grountd: fr

suh}ected hence the respondent
is liable to pa m& r:m e =munﬁ by the complainants
@lﬂ%per the date of amount

paid.

That the complainants have requested the respondent several
times on making telephonic calls and also personally visiting the
office of the respondent to refund the amount along with interest
@18% per annum on the amount deposited by the complainants,

but respondent has flatly refused to do so. Thus, the respondent
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in a pre-planned manner defrauded the complainants with his
hard-earned huge amount and wrongfully gain himself and
caused wrongful loss to the complainant

Relief sought by the complainants:

The complainants have sought following relief(s).

I. Direct the respondent to handover the possession of the unit along

with prescribed interest. pﬂﬁﬂmum from the promissory date of
delivery till actual delibﬁ:—'

*.'-“! o

‘:-: init in question.

II.  Any other relief which- is E-"'-' Jrity deems fit and proper may also

ned to the respondent

/promoter about have been committed

in relation to se ad guilty or not to plead
guilty.

Reply by the responde

The respondent t

a) That the co

namely, 'Rﬂh@ﬁ @WQ éﬂq\gl}nent of the apartment

in the said project. In view of application form dated 08.12.2011, the
complainants were allotted unit bearing 1F20-02 on the 1% floor in
independent floors 2, in the aforesaid project vide provisional
allotment letter dated 13.06.2012. The complainants consciously
and willfully opted for a construction linked payment plan for
remittance of the total sale consideration for the subject unit and
further, represented that he shall remit every installment on time as
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am

per the payment schedule, The respondent has no reason to suspect
the bonafide of the complainants and proceeded to allot the subject

unit in their favor.

b) That the complainants have no cause of action to file the present

complaint as the present complaint is based on an erroneous
interpretation of the provisions of the Act as well as an incorrect
understanding of the terms and conditions of the agreement to sell
dated 13.06.2012 Entered- theen the respondent and the

complainants, It is fu d that the complainants are
investors and booked the jestion to yield gainful returns by
selling the same i hecomplainants have filed the
present purported aint to wrig of the agreement. The
complainants f jot cnmrj'ﬁn' '_'; ect i.--:_ d) of the Act, as the

complainants dfeinvestors an L ked the pnit in order to enjoy

VET he terms and conditions
as stated in clause'22°€ 23 whichistites that the said project falls
nl the site of the project
may not have the infr n the date of booking
or even at session as the same is to
be pmwdmw ernment;/nominated
government agency, Further the purchasers/complainants have
lso agreed and accepted that construction/ continuation /
completion of the said building/ complex is subject to force majeure
conditions which inter-alia include strike, lock out or, non-

avaflability of necessary infrastructure facilities being provided by

the government for carrying development activities.
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d) That the complainants were also affirmed to clause 6 that they have

been provided all information and clarifications in deciding to apply
for allotment and purchase of the said unit.

e} That it is pertinent to mention that the application form and the
allotment letter were the preliminary draft containing the basic and
primary understanding between both the parties. That the
application form and the allotment letter being the initial
documents, which were 1usm1,=1‘.md erstanding document, executed

between the parties, to Eﬁ follewed by the agreement to sell, to be
executed between the pal .-"-:'":':-f.;:e r the initial documents, both the

parties fulfilled ¢ nd procedures and after
fulfilling the ell was issued dated
13062012 i allptting the desired unit
bearing no. IF20- t floors 2, in the said

stipulating all the rights and abligat
f) That the com 21 Thade aware by virtue of the clause 4.3
and 4.4 of th Hﬂ A £ . aﬁ#}ause{s} of agreement
to sale, the p letion of construction of
the said mamgﬂm ding the necessary

infrastructure in the sector of the government force measure

conditions.

g) That despite the respondent fulfilling all its obligation as per the
provision laid down by law, the government has failed miserably to
provide essential basic infrastructure facilities such as roads,
sewerage lines, water and electricity supply on the sector where the

Page 9of 35



HARERA

i 92
2 SURUGRAM Complaint No. 3492 of 2021

sald project is being developed. The development of roads,
sewerage, laying down off water and electricity supply lines has to
be undertaken by the concerned governmental authorities and is
not within the power and control of the respondent. The respondent
cannot be held liable on account of non-performance by the
concerned governmental authorities. The respondent company has
even paid all the requisite amounts including external development
charges (EDC) to the canmmed authorities. However, vet,
necessary mfrastructum fs ' like 60 meters sector road

I'I
e
: ;«- &

including 24 meters if.'f' IConnectivity, water and sewage

which was supposed to'be developed parallelly with HUDA has not
been developed ‘g- 4

h) That the time périgd for caldulating the dug.date of possession shall
start only w§ the ne | [ 1- : ” re facilities will be
provided by ¢ ernment authorities: It is submitted that non
available process.stru re a ond the control of the

i)

respondent and thesg falls.within the ambit of definition of

force majeu use 4.4 of the builder
T ARERA

That the re -:rmg}elgﬂéﬁ )plicatiun for seeking
information a es such as roads,
sewerage, water, and electricity. Thereafter, the respondent
received reply from HSVP wherein, it was clearly stated that no
external infrastructure facilities have been laid down by the
concerned governmental agencies. The respondent cannot be

blamed in any manner on account of inaction and failure on the part

of the governmental authorities.
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{) That furthermore two high tension (HT) cables lines were passing

through the project site which were clearly shown and visible in the
zoning plan dated 06.06.2011. The respondent required to get these
HT lines removed and relocate such the opposite party proposed the
plan of shifting the overhead HT wires to underground and
submitted building plan to DTCP, Haryana for approval, which was
approved by DTCP, Haryana. The HT lines have been put
underground in the revised mﬁ{ng p]an The fact that two 66KV HT
lines were passing over: ;ﬁh land was intimated to all the

|'_ "*

allottees as well as the cam ants. The respondent requested to
M/s KEI Industries”Ltd: for 1 hifl he 66 KV S/C Gurgaon to
il Revanta Project Gurgaon

% "'. i ik
Manesar line for ead to unde
/ e

[PL took more than one
j g of shifting of both

the 66KV HT anesar that the work

of r:-:mstmctinn\g fing nfj ! ,g i 'D/C 1200, XLPE cable

faluminium) of 6 sar line and 66 KV D/C
Badshapur-M. r ]in i into 66 KV
undergruundﬁ L ﬁg&pusite party’s project
which wase 8 ll }FMK s KEI Industries
Ltd and 66 m as commissioned on
29.03.2015. Thereafter, HVPNL, Gurgaon issued the performance
certificate for the same to the opposite party dated 14.06.2017.

k) That the respondent got the overhead wires shifted underground at
its own cost and only after adopting all necessary processes and

procedures and handed over the same to the HVPNL and the same
was brought to the notice of District Town Planner vide letter dated
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1)

28.10.2014. Multiple government and regulatory agencies and their
clearances were in Involved/required and frequent shut down of HT
supplies was involved, it took considerable time/efforts, investment
and resources which falls within the ambit of the force majeure
condition. The respondent has done its level best to ensure that the
complex is constructed in the best interest and safety of the
prospective buyers.

That the respondent du rmg@uctx time when all such procedure and

.\,.'-'ﬁ-' "lui'
4

floors/fire refug 5‘;' igl s ar as additional safety
! dent to 1 letter and spirit. And
applied for revision of

plan. The ap on_for revision o g plans was made vide
application dﬁA [& na as per initiated
committed p Pursuant to such
application th \'}Jimm revise the building

plan in conformity with revised zoning plan.

m)That without prejudice to aforesaid submissions, if any, in the

project has been due to the delay in grant of the necessary approvals
by the competent authorities that were beyond the control of the
respondent. The respondent has made best possible endeavour and

all efforts at every stage to diligently follow with the competent
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authorities for the concerned approvals. In fact, it is in the interest

of the respondent too to complete the project as early as possible
and handover the possession to the complainants. However, much
against the normal practice and expectations of the respondent, at
every stage, each division of the concerned authority has taken time,
which was beyond normal course and practice. That the
construction of the structure in which the apartment is located is
complete and all the hln-::l:,rwm-k and the gypsum has also been
completed. As per the F ~- m ana (Real Estate Regulatory
Authority) the completion date ofthe project is June,2022.

sier-in Which the floor is allotted to

n) That the constru
the complainan/
shall hand overith

getting occups

smplete and the respondent
ae to the complainants after
he'complainants making
the payments b its as per the terms of the

o) That the said projé pe.of the mmoest iconic skyscrapers in the

making, a passionatel ned d project having many
firsts and is HAH id a with highest infinity
pool and clu raqmred a very in-
depth sdenﬁmg is, rﬂlquake fire, wind
tunnelling facade solutions, landscape management, traffic
management, environment sustainability, services optimization for
customer comfort and public health as well, luxury and iconic
elements that together make it a dream project for customers and

the developers alike. The world best consultants and contractors
were brought together such as Thornton Tomasetti (USA) who are
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credited with dispensing werld’s best structure such as Petronas
Towers (Malaysia), Taipei 101 (Taiwan), Kingdom Tower Jeddah
(world's tallest under construction building in Saudi Arabia) and
Arabtec makers of Burj Khalifa, Dubai (presently tallest in the
world), Emirates palace etc.

p) That the compatible quality infrastructure (external) was required
to be able to sustain internal infrastructure and facilities for such an
iconic project requlring I.’aﬂmﬂes and service for over 4000

be it availability
continued fail gafe y .
tenders, lifts, Maste and sém'rér ge processing and disposal, traffic
management ﬂ. Keeping every aspect in the mind this iconic

l
L
LI
r

igh-rise tower & low-
se and belief that having

realized all the statulory el ' 1 license, the government will

construct and c ts pdrt
facilities on :&:EA stomer

develop exte uisition for roads,
sewerage, waggﬂ mm kéiq d the control of the

respondent. Therefore, as an abundant precaution, the respondent

d basic infrastructure

e respondent cannot

company while hedging the delay risk on price offered made an
honest disclosure in the application form itself in clause no.5 of the
terms and conditions.

q) That the complainants, after checking the veracity of the project
namely, "Raheja Revanta” at Sector-78, Gurgaon, Haryana has
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applied for the allotment of apartment by his booking application

form. The complainants agreed by his booking application form. The
complainants agreed to be bound by the terms and conditions of the
booking application form. The complainants were aware from the
very inception that the plans are approved by the concern
authorities attentive nature and the respondent might have to effect
suitable unnecessary alternations in the layout plan as and when
required. _ g

e possession of the
espect of TAPAS
1gFs | ; . eot of ‘SURYA TOWER'
from the date of the evecution of the dgrdement to sell and ofter
providing withjlecessiiry-infra-sutcess specially road sewer saver

and waler (n the sestar biex by the government but

subject any gowvernment
Jregula nHHE ion and reasons
bevond ' ap e . er the seﬂer shall

( .' ufmxmar:&um
case of construction is not completed within a time period

mentioned above,...”

That the use of expression ‘endeavour to give the position’ in clause
4.2 of the buyer's agreement clearly shows that the company has
nearly held out a hope that it will try to give the possession to the
Complainants within the specified time. However, no unequivocal
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t) Thatthe time

promise was made to the prospective buyers the possession of the
unit will be delivered at the end of a particular period.

s) Furthermore, it is pertinent to mention herein have that the

complaint was aware as also stated in clause 22 of the booking
application form and clause 4.3 of the agreement to sell that:

“the set project fulls within the new master plan of Gurgaon and
the site af the project many not have the infrastructure in place as
on the date of buukmg ur{.mznt at the time of handing over the

N,

position as the mqﬂw -_- .-.- e provided/developed by the

start only w
government @hj% @ﬁn}%\ﬁaﬂ to the complaint
from the very inception. It Is submitted that non availability of the
occupational certificate is beyond the control of the respondent and
the same also falls within the ambit off the definition force majeure
condition as stipulated in clause 4.4 of the agreement to sell.

u) That is pertinent to mention herein that the construction of the

tower is which the unit allotted to the complainants is located is
809% complete and the respondent will hand-over the position of the
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same to the complainants after its completion subject to making the

payment of the instalments amount and on availability of
infrastructure facilities such as sector roads and laying providing
basic external infrastructure as per the terms of the application and
agreement to sell. [t is submitted that due to the above-mentioned
conditions which were beyond the reasonable control of the
respondent, the construction of the project is not completed, and the
respondent cannot be hel::! @lﬁle ?inr the same. The respondent is

also suffering unnecessa ,i‘?"::n:*r it any fault on its part. Due to

these reasons the respond

fault. Under the ances| passing any adverse order
respondent at this W ifd amount, to complete travesty of
justice.

v) That GMDA, |OBide of Efigiteets-Vi, Gheligtam vide letter date
3.12.2019 has intirt gmpany that the land of
sector dividing : redand sewer line has

not been laid.

w) That the respondent has Written_on seyeral occasions to the
Gurugram HDA relopime "' thority (GMDA) to
expedite the ﬁl;:rg? ﬁwmm facilities at the
project site s ssessio handed over to the
allottees. However, the authorities paid no heed or request till date.

x) That itwas not only on account of following reasons which led to the
push in the proposed possession of the project but because of other
several factors also as stated below for delay in the project:

e Time and again various orders has been passed by the NGT
staying the construction. It is pertinent to note that the
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construction of the project was further delayed on account of the

NGT order prohibiting construction (structural) activity of any
kind in the entire NCR by any person, private or government
authority. Vide order dated 20.07.2016, NGT placed sudden ban
on the entry of diesel trucks more than ten years old and said
that no vehicle from outside or within Delhi will be permitted to
transport any construction material. Since the construction
activity was sudd&nly sta;(lﬁd after the lifting of the ban it took

some time for mobilizatien ,r n the work by various agencies

employed with the -_'~:‘n'-'f-:-‘-'f'.-:-

o The sudden sut; labour and then sudden
removal hag'o '.--":"':"-'-.’* in the NCR region. That
the projectsol ::-tun]}r the re f.But also of all the other
developers ~ ; suf shortage of labour
and has resulted t'is beyond the control of
any of the déyé€lope

« Moreover, due ta active implenentation of social schemes like

National Emp and Jawaharlal Nehru
National ﬁ&ﬂﬁ%m was also more
emplu},rm eir hometown even
though th Eg‘gmﬁ a huge demand for
labour to complete the projects. Even today in current scenario
whete innumerable projects are under construction all the
developers in the NCR region are suffering from the after-effects
of labour shortage on which the whole construction industry so

largely depends and on which the respondent has no control

whatsoever.
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« Shortage of bricks in region has been continuing ever since and

the respondent had to wait many months after placing order
with concerned manufacturer who in fact also could not deliver
on time resulting in a huge delay in project.

¢ In addition, the current government declared demonetization on
08.11.2016 which severely impacted the operations and project
execution on the site as the labours in absence of having bank
accounts were only haing]:_ra@d via cash by the sub-contractors of
the company and on tl'gﬁ don of the demonetization, there

was a huge chaos which

ed and resulted in the labours not

accepting de tized Currency after demonetization.

e Injuly 2017, the Go e _ t of India farther introduced a new
regime of faks | s and Service Tax which
further created mg to lack of clarity in
its imple i _ In-:e all the materials
required fortheprajec iy were to be taxed under

the new regime it was-anuphill'task of the vendors of building
material sﬂ materials required for
cnnsﬁuct?ﬂﬁ . ihie l;hturs and CA's across
the I:ﬂun t for clarities to be
issued on v%i?nﬂﬁ er Ti uflrg]?w regime of taxation
which further resulted in delays of procurement of materials
required for the completion of the project.

« That there was a delay in the project on account of violations of

the terms of the agreement by several allottees and because of
the recession in the market most the allotees have defaulted in
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making timely payments and this accounted to shortage of

money for the project which in turn also delayed the project.

» Then the developers were struck hard by the two consecutive
waves of the covid-19, because of which the construction work
completely came to halt. Furthermore, there was shortage of
labour as well as the capital low in the market due to the sudden
lockdown imposed by the government.

= Lately, the work has_been:se: erely impacted by the ongoing
s --_rl“"-u' &

famers protest in
huge blockade on

19 because of
period of two months by

the postpon in the :

above suhrmH 5
on time to co 5';: on the verge of
completion WH Hﬁm’?m? project in due, That
DTCP, Haryana vide its notification no. 27 of 2021 dated 25.06.2021,
gave a relaxation of 6 months to all the builders in view of the

hurdles faced by them due to Covid-19.
z) That the compensation in the form of interest on delayed possession

the project In view of all the
at the Respondent is

to be paid by the respondent to the complainants at this crucial
juncture would bring a bad name to the goodwill of the entire
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company and will create a bad precedent which would eventually

lead to an array of similarly filed frivolous and vexatious complaints
asking for a similar relief, leaving the respondent without any funds
to carry on the completion of the project and would further go
hankrupt. The respondent itself has infused huge sum of funds into
the project so that the project could be completed on time. Despite
force majeure conditions the respandent has made all the effortsin
order to complete the ]'.'rl'l’.‘l-]Ef:‘I:_]I'J; time. Further, the complainants

!ﬂi

have alsa concealed froni Hn :- ' therity that the respondent being a

.E-‘.:,
customer centric c:nmpa ways addressed the concerns of the
complainants and ';I.-- m?{, mplainants telephonically
time and agai -1: m ' n‘E oft '-i espondent to amicably

resolve the concerns of tHE -ﬁr nants.
aa) That the respondent Had from
licenses and approv; lsang
respondent hac uﬁg;-

;* o-fime obtained various
thpermlts Evidently
permil:s in time before

starting construction A 1r ;_:'_“= ofe, “after the introduction of the

authority, Gu e re Qt applied for the approval of the
same which m "' - ' * paying the composite
fee by the res

bb)That it is mm u%wlmemem are binding

between the parties. The Hon'ble Supreme Court in the case of
“Bharti Knitting Co. vs. DHL Worldwide Courier (1996) 4 SCC
704" observed that that a person who signs a document containing
contractual terms is normally bound by them even though he has
not read them, and even though he is ignorant of their precise legal

effect, It is seen that when a person signs a document which contains
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certain contractual terms, then normally parties are bound by such

contract; it is for the party to establish exception in a suit. When a
party to the contract disputes the binding nature of the singed
document, it is for him or her to prove the terms in the contract or
circumstances in which he or she came to sign the documents.

cc) That the complainants, thus, have approached the authority with
unclean hands and has suppressed and concealed material facts and
proceedings which have a dmyean ng on the very maintainability
of the purported cnmpla{nt ~ 'i—. ere had been disclosure of these

" '\.‘

material facts and proceedings
¥ AL

he question of entertaining the

purported Complaifiant w : ‘not-have,arisen. It is settled law as
held by the Hon '.J Supre ': engalvaraya Naidu v
Jagannath 1994 (1) SCC (1) ffL I:I'; "non-disclpsure of material facts
and documentSiamounts { raud. on only on the opposite
parties but al -:- the m{p efer _ also be made to the
decisions of the{en -_ F P :i'- v “in Dilip Singh Vs State of

UP 2010 (2) SCC (11 wgh' Vs Union of India 2011 (7)
SCC (69) wh s0 _been [ ¢ Hon'ble National
Commission l‘ft;jA ; hAﬂbﬂ Huzoor Maharaj
being RF No. mf}f qmmﬂﬂ

Copies of all the rétevint docom beer filed and placed on the

record. Their authenticity is not in dispute. Hence, the complaint can be
decided on the basis of these undisputed documents and submissions
made by the parties.

Jurisdiction of the authority
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The authority has complete territorial and subject matter jurisdiction

to adjudicate the present complaint for the reasons given below.

El  Territorial jurisdiction

As per notification no. 1/92/2017-1TCP dated 14.12.2017 issued by
Town and Country Planning Department, Haryana the jurisdiction of
Haryana Real Estate Regulatory Authority, Gurugram shall be entire
Gurugram district for all pur]gnses. In the present case, the project in

ki A
question is situated wuhm th E]anmng area of Gurugram district

Therefore, this authmﬂ has cum 1el:e territorial jurisdiction to deal

e promoter shall be

le. Section 11(4)(a) is

of all the ap m dirigs, gvthe ogs

aflottees, or the common areas to the association of allottees or
the competent authority, as the case may be;

Section 34-Functions of the Authority:

34(f) of the Act provides te ensure compliance of the obligations
cast upon the promoters, the ollottees and the real estate agents
under this Act and the rules and requlations made thereunder.

Su, in view of the provisions of the Act quoted above, the authority has
complete jurisdiction to decide the complaint regarding non-

compliance of obligations by the promoter leaving aside compensation
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which is to be decided by the adjudicating officer if pursued by the

complainants at a later stage.
F. Findings on the objections raised by the respondents

F.L Objection regarding entitlement of DPC on ground of
complainants being investors.

12. The respondent has taken a stand that the complainants are the

investors and not consumers, therefore, they are not entitled to the

Furthermore, lt R ieved person can file a
complaint agai r@ T oter i nmr:rwenes or violates
any provisions o e thereunder. Upon

careful perusal of all the terms and conditions of the apartment buyer's

agreement, it is revealed that the complainants are buyer and they have
paid total price of Rs.1,14,49,659/-to the promoter towards purchase

of an apartment in its project. At this stage, it is important to stress upon
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the definition of term allottee under the Act, the same is reproduced
below for ready reference:

"2(d) "alloteee” in relation to a real estate project means the person
to whom a plot, apartment or building, as the case may be, has
been ailotted, sold [whether as frechold or leasehold) or
otherwise transferred by the promoter, and includes the person
who subsequently acquires the said allotment through sole
transfer or otherwise but does not include a person to whom
such plot, apartment or building, as the case may be, 5 given on
rent;”

In view of abw&ment{una-d deﬁ 1 tmn of "allottee" as well as all the

rtmént buyer's agreement executed

between promoter and complainants, it is crystal clear that the

the promoter. The e
Act. As per the defini
"promoter” and "allptteg” &
"investor”, The Mahafashitra Real Estate Appellate Tribunal in its order

dated 29.01.2019 in appeal-n@EOO06000000010557 titled as M/s
Srushti Sangam Leasing (F) Lts.
And anr. has aisHABtﬁe or is not defined or
referred in the AQ%H.J, Qﬁ@[&&%tﬂ that the allottees

being investors are not entitled to protection of this Act also stands
rejected.

F.1l  Objection regarding the delay in payment

The objection raised by the respondent regarding delay in payment by
many customers is totally invalid because the allottees have already

paid the amount of Rs.1,14,49,659 /- against the total sale consideration
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15.

of Rs.1,30,43,064 /- to the respondent The complainants have already
pald more than 92% of the total amount and the balance amount is
payable on application of occupation certificate or the receipt of the
occupation certificate. The fact cannot be ignored that there might be
certain group of allottees that defaulted in making payments but upon
perusal of documents on record it is observed that no default has been

made by the complainants in the—.iqlsbant case. Section 19(6) of Act lays

agreed upon by

same Is evident fram

no. 50-52 of the comp!
facts of the compl
cannot put on stake on

a group of allutt?s’flﬁ RF R ﬂh}; the respondent is

rejected.

AT uh;ecﬁ.mCiUQ LJ &%Mﬂ“ng force majeure

condition: -
The cbligation to handover possession within a peried of thirty-six

months was not fulfilled. There is delay on the part of the respondent
the actual date to handover the possession in the year 2015 and various
reasons given by the respondent is totally null and void as the due date

of possession was in the year 2015 and the NGT Order refereed by the
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respondent pertaining to year 2016 therefore the respondent cannot be
allowed to take advantage of the delay on his part by claiming the delay
in statutory approvals, The following reasons are given by the
respondent: - (1) NGT Order (2] shortage of labour (3) lack of
infrastructural support from state government (4) shortage of bricks in

region (5) Demonetization (6) GST (7) Covid- 19 (8) farmers protest (9)

many customers.
The due date of possessio ent case as per clause 4.2 is
13.06.2015, therefo rances which could have

a reason prior to
out the constru 3 allowing to be taken
into consideration.Wh . ,' 18y the said situation or
pl of the respondent and

foree’ majeure clause 4.4, however
nde d the force majeure

. ent has not given any

pf instalments by many

hence the respandent i

all the pleas

condition hap:ﬂ
specific dﬂaﬂs
allottees or regarding the dispute with contractor. Even no date of any
such order has been given. Similar is the position with regard to the
alleged lack of Infrastructure support by the state government. So far as

farmers protest, NGT order and demonetization of Rs. 500/- and Rs.

1000/- currency notes are concerned these events are stated to have
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taken pleas in the year 2015 and 2016 ie, the post due delivery of

possession of the apartment to the complainants.
17. Accordingly, authority holds that the respondent is not entitled to
invoke clause 4.4 delay with force majeure condition.

G. Findings on the relief sought by the complainants.

G.1  Direct the respondent to handover the possession of the unit
along with prescribed interest per annum from the promissory
date of delivery till actual dell r}' of the unit in gquestion.

18. [nthe present complaint, thﬁa‘: : :-. -:. ants intend to continue with the

“Section 18: - Returr
18(1). If the _..,. r fails tae

.-' |
an apartment, plat ar buildi

........................ - 'p _ | || |
Provided thatshere minnﬂ doesgkintend to withdraw from
the project, | @i g pa f -i 1#; hater, interest for every
manth nfd': g ke pr:lsi'r.rslm at such rate

as may be pres: ..

19. Article 4.2 of HAW R?i for handing over of
possession and |
42 Puﬁesslﬂ%@
That the Sell Iy efideavor to give nnj"rhe Unit to the

purchaser within thirty-six (36) months in respect of TAPAS
Independent Floors and forty efght (48) months in respect of 'SURYA
TOWER' from the date of the execution of the Agreement to sell and after
providing of necessary infrastructure speciolly road sewer & wager in the
sector by the Government, but subject to force majeure conditions or any
Government/ Regulotory suthority’s action, intction or omission and
reasons beyond the control of the Seller. However, the seller shall be
entitled for compensation free grace period of six (6) months in case
the construction is not completed within the time period mentioned
above. The seller on obtaining certificate for occupation and use by the
Competent Authorities shall hand over the Unit to the Purchaser for this
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occupation and use and subject to the Purchaser having complied with all
the terms and conditions of this application form & Agreement To sell. In
the event of his failure to take over and Jor occupy and use the unit
provisionally and/or finally allotted within 30 days from the date of
intimation in writing by the seller, then the same shall lie at his/her risk
and cost and the Purchaser shall be liable to compensation @ Rs.7/- per
5q. ft. of the super aren per month as holding charges for the entire period
of such delay....ccw T
20. At the outset, it is relevant to comment on the preset possession clause

of the agreement wherein the possession has been subjected to

providing necessary infrastructure specially road, sewer & water in the
J .-'-:-:?'.3; ; ":-":_'
sector by the gﬂvemment,ﬁi ’ to force majeure conditions or
I-"FJ.' Ty H

action, inaction or omission

meaning. The fmﬂﬁﬂﬂ in/the agreement to sell by
the promoter is @ t s timely delivery of
subject unit and &M\lﬂlwdt accruing after delay

in possession. This is just to comment as to how the builder has misused
his dominant position and drafted such mischievous clause in the
agreement and the allottee is left with no option but to sign on the
dotted lines,

21. Admissibility of grace period: As per clause 4.2 of the agreement to

sell, the possession of the allotted unit was supposed to be offered
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within a stipulated timeframe of 36 months plus 6 months of grace
period. It is a matter of fact that the respondent has not completed the
project in which the allotted unit is situated and has not obtained the
pccupation certificate by June 2015. As per agreement to sell, the
construction of the project was to be completed by June 2015 which is
not complete till date, It may be further stated that asking for the
extension of time in cnmpletln Il-tgllmnsrmctmn is not a statutory right

nor has it been provided En b her ""::* ccordingly, in the present case
g

this grace period of 6 m *‘" '-! 1ot he
‘6\’. .'I. .
i i : Msu

- |.i__=."‘1_.

allowed to the promoter at this

Payment of dela) E :ssion charges at prescribed rate of interest:
4 b -
Proviso to sectiof iﬂ arovides B t 1 erea allnttee does not intend to
m ..
withdraw from theiproject, h shi : 'g @' e promoter, interest
| -
1

for every month of d ﬁ'y} the handir ::"- ver ol possession, at such rate
as may be prescribed arn Eé ~Beed préscribed under rule 15 of the
rules. Rule 15 h

Rule 15. Pre §
nndmb-szrﬂ;ﬁ'{’l}!ﬂ suh
(1) For th e
sections (4) and .[‘?} af section 19, the “interest nr the rate
prescribed” shall be the State Bank of India highest marginal cost
of lending rate +2%.:
Provided that fn case the State Bank of India marginal cost of

lending rate (MCLR] is not in use, it shall be replaced by such
benchmari lending rates which the State Bank of India may fix

from time to time far lending to the general public.

23. The legislature in its wisdom in the subordinate legislation under the

provision of rule 15 of the rules, has determined the prescribed rate of

interest. The rate of interest so determined by the legislature, is
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reasonable and if the said rule is followed to award the interest, it will

ensure uniform practice in all the cases.

Taking the case from another angle, the complainants-allottees were
entitled to the delayed possession charges/interest only at the rate of
Rs.7/- per sq. ft. per month as per relevant clauses of the buyer’s
agreement for the period of such delay; whereas the promoter was

entitled to interest @ 18% per anny m compounded at the time of every

£
(et
succeeding instalment for he _ elay

tHe buyer's agreement entered
between the p RA& unreasonable with
respect to the ﬂ &;Rﬁ elayed possession. There are
various other c]aGE I.J [!?E] |: which give sweeping
powers to the promoter to cancel the allotment and forfeit the amount
paid. Thus, the terms and conditions of the buyer’s agreement are ex-
facie one-sided, unfair, and unreasonable, and the same shall constitute
the unfair trade practice on the part of the promoter. These types of

discriminatory terms and conditions of the buyer's agreement will not

be final and binding
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Consequently, as per website of the State Bank of India ie,
https://shi.co.in, the marginal cost of lending rate (in short, MCLR) as
on date i.e, 21.04.2022 Is 7.30%. Accordingly, the prescribed rate of
interest will be marginal cost of lending rate +2% l.e., 9.30%.

The definition of term ‘"interest’ as defined under section 2(za) ofthe Act
provides that the rate of interest chargeable from the allottee by the
promoter, in case of default, shq:liﬂ% Equal to the rate of interest which

o TR
the promoter shall be liable to pay the allottee, in case of default. The
relevant section is reprod elow
“(za) "Fﬂterﬁt"m«gﬁﬁ:i&ﬁ'_ a5t payable by the promater ar the
allottes, as the cghedpaybe |~ 10
Explanation. —forthe ase of TS clauses"1
fi}  the rate gfinfere : Jrom the ailoltee by the promoter,
in case lof defoult, shall'be Equid] to the rake of interest which the
(i}  the intekest puyabic by the pramoter to the gliottee shall be from
the date thé promater recalved the.anfodnt or any part thereof till
the date th€ rhaunt or part thereal gnd interest thereon is
refunded, arn Eress PO he allotree to the promoter
shall be fro H -Eﬁ:lu!ts' in payment to the

pmmatertmthzdu sinisg

Therefore, intere ‘H E: ’ lentsfro)
be charged at H ed “rate 3.30% by the respondent
/promoter whit:h@ajgﬂla] @R é;ltﬁﬂqher in case of delayed

possession charges,

On consideration of the circumstances, the documents, submissions
made by the parties and based on the findings of the authority regarding
contravention as per provisions of rule 28(2), the Authority is satisfied
that the respondent is in contravention of the provisions of the Act. By

virtue of clause 4.2 of the agreement executed between the parties on
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13.06.2012, the possession of the subject apartment was to be delivered
within 36 months from the date of agreement to sell. As far as grace
period Is concerned, the same is disallowed for the reasons guoted
above. Therefore, the due date of handing over possession was
13.06.2015. The respondent has failed to handover possession of the
subject apartment till date of this order. Accordingly, it is the failure of
the respondent/promoter to fld;ﬁl-iis uhlagatiuns and responsibilities as

‘DhEEEEiDH within the stipulated

period. The authority is nsidere view that there is delay on the

mm—% A
11(4)(a) read wi on the part of the respondent

s established. As Md to delay possession

charges at rate of the prescribed interest @ 9.30% p.a. w.e.f. 13.06.2015
till the handing over of possession as per provisions of section 18(1) of
the Act read with rule 15 of the Rules,

Directions of the authority

Hence, the authority hereby passes this order and issues the following

directions under section 37 of the Act to ensure compliance of
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obligations cast upon the promoter as per the function entrusted to the

authority under section 34(f):

ii.

il

v,

The respondent is directed to pay interest at the prescribed rate
of 9.30% p.a. for every month of delay from the due date of
possession i.e, 13.06.2015 till the handing over of possession of

the allotted unit through a valid offer of possession after

obtaining the m:tupal:_l{pn certificate from the competent

£y J"1|

authority.

the allottees hefore

“~TTARERA,
The rate inter Lff ea om the allottees by the

pmmuter, Q al; the prescribed
rate i.e, 9.30% by the respondent/promoter which is the same
rate of interest which the promoter shall be liable to pay the
allottees, in case of default l.e, the delayed possession charges as

per section 2(za) of the Act.
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v. The respondent shall not charge anything from the complainants

which is not the part of the agreement to sell.

31. Ceomplaint stands disposed of.
32. File be consigned to registry.

"‘H ol W—-—"’l
(Vijay Euﬁ&ril] (Dr. K.K. Khandelwal)
Member : Chairman

¢ Regulatary Authority, Gurugram

HARERA
GURUGRAM
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