M/s Emaar MGF Land Ltd. Vs. Priority Agency Pvt. Ltd.
Appeal No.316 of 2019

Present: Ms. Tanika Goyal, Advocate,
Ld. counsel for the appellant.

Ms. Rubai J. Singh, Advocate,
Ld. counsel for the respondent.
Ms. Rubai J. Singh, Advocate has filed the ‘Memorandum of

Appearance’ on behalf of the respondent. The same is taken on record.

2. The present appeal has been preferred against the order dated
22.10.2018 passed by the Ld. Haryana Real Estate Regulatory Authority,
Gurugram (for short, ‘the Authority’) in Complaint No.209 of 2018 filed by

the respondent-allottee.

3. The said complaint was disposed of by the Ld. Authority with

the following directions:-

“)' The respondent is duty bound to hand over the
possession of the said unit by 31.12.2018 as committed by the

respondent.

(ii) The respondent is directed to give interest to the
complainant at the prescribed rate of 10.45% on the amount
deposited by the complainant for every month of delay from the
due date of possession t.e. 11.08.2017 till 22.10.2018 within
90 days of this order and thereafter, on 10t of every month of

delay till the handing over of possession.

(iii)  The complainant has not made up to date payments so
the buyer will be charged the same rate of interest which will
be adjusted while making full and final payment at the time of

delivery of possession of the unit.



(iv) If the possession is not given on the date committed by
the respondent then the complainant shall be at liberty to
further approach the authority for the remedy as provided

under the provisions, i.e. Section 19(4) of the Act ibid.

4. As per the aforesaid directions, the appellant-promoter was
directed to give physical possession of the flat to the respondent-allottee
on the date committed by the appellant-promoter i.e. 31st December, 2018.
In the fourth direction, it was mentioned if the possession is not given on
the committed date by the respondent in the registration application then
the complainant shall be at liberty to further approach the authority for
the remedy as provided under the provisions of Section 19(4) of the Real
Estate (Regulation and Development) Act, 2016 (for short, ‘the Act’). In the
impugned order, the respondent-allottee was awarded interest for delayed

possession at the prescribed rate.

S. It is an admitted fact that during the pendency of the present
appeal, the respondent-allotttee has exercised the liberty granted to him
vide third direction and the respondent-allottee has filed the fresh
complaint for refund of the amount along with interest. Once the
respondent-allottee has chosen to file the fresh complaint to claim the
relief of refund, it shows that the respondent-allottee has no intention to
execute the impugned order. Moreover, as per Section 18 of the Act, the
allottee can avail one option either to claim refund or to claim interest for

delay in delivery of possession.

6. So, the present appeal is hereby disposed of as such. The
amount deposited by the appellant-promoter i.e. Rs.20,89,765/- with this
Tribunal to comply with the provisions of proviso to Section 43(5) of the

Act be sent to the Ld. Authority for disbursement to the appellant-



promoter along with interest accrued subject to tax liability, if any, as per

law and rules.

7. However, it is made clear that in case the respondent-allottee
fails in getting the claim of refund and he still wants to claim the relief
granted in the impugned order, the appellant-promoter shall be at liberty
to get the present appeal revived, however, subject to compliance of

provisions of proviso to Section 43(5) of the Act.

8. Copy of this order be sent to the parties/Ld. counsel for the
parties and Ld. Haryana Real Estate Regulatory Authority, Gurugram for

information and necessary compliance.

9. File be consigned to the record.
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