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1. The present complaint has been filed by the

Respondent

complainant/allottee under section 31 of the Real Estate
(Regulation and Development) Act, 2016 (in short, the Act)
read with rule 28 of the Haryana Real Estate (Regulation and
Development) Rules, 2017 (in short, the Rules) for violation of
section 11(4)(a) of the Act wherein it is inter alia prescribed
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that the promoter shall be responsible for all obligations,
responsibilities and functions under the provision of the Act
or the rules and regulations made there under or to the

allottees as per the agreement for sale executed inter se.

Unit and project related details

The particulars of unit details, sale consideration, the amount
paid by the complainant, date of proposed handing over the
possession, delay pErlMEﬂh}’.‘_hH\"E been detailed in the

J0f 2008 dated 17.01.2008
6.01.2018

GURUG [N soomen

For license no. 9 of 2008: -
i. Chintels India Pvt. Ltd.

6. | RERA registered/not Not Registered
registered
7. | Unit no. ]-303, 3rd Floor, Tower-]
(annexure P-3 on page no. 38 of
- | the complaint)
8. | Unitarea 2630 sq. ft.
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9. | Date of Booking 21.05.2012
(annexure P-1 on page no. 25 of
complaint)
10. | Allotment Letter 05.10.2012
(annexure P-2 on page no. 27 of
complaint)
11. | Date of start of 21.08.2012
construction of the tower | (annexure R-6 on page no. 30 of
in which allotment is the reply)
made. _ =
12, | Date of execution of, 44> 2013
apartment buyer’s nexure P-3 on page no. 36 of
agreement omplaint)
13. | Payment Plan éd\\ : ion linked payment
A ge f complaint)
14, | Total co tion | |Rs. 1,74, /-
- (vide stat of accounts
m 6.2021 annexed as
v n n page no. 25 of
J m
15. | Total amount N 26/-
complainants “_“/ TE R ,73,50,995/- alongwith
of Rs. 1,45,130 and Rs.
H A R of glnterest on delay
. (vide statement of accounts
( U R U ( MZI annexed as
-1 on page no. 25 of
complaint)
16. | Due date of delivery of 21.02.2016
possession Note: - Grace period is allowed.
Note: - Possession clause:
(36 months with a grace
period of six months from
the date of actual start of
construction of a
particular tower building
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in which the registration
for allotment is made)
17. | Occupation certificate 20.06.2017
(annexure R-2 on page no. 22 of
the reply)
18. | Offer of possession 29.06.2017
(annexure P-4 on page no. 65 of
the complaint)
19. | Possession Letter 15.06.2018
(annexure R-3 on page no. 24 of
S “Fhe reply)
20. | Delay in handing av@ﬁn; ‘£ Iyears 6 months 8 days.

3. Thatthe complainants ached the respandent initially for
booking of an, ‘ ing 2630 sq. ft. in | Tower,
in the said -109, Gurugram,

s not available with the

builder diremnmth one of channel
partner M/S

Based on -- c R,l MA 0/0429 dated
21.05.2012, unit no. J-303, admeasuring 2630 sq. ft. was

allotted to Investor Home Solutions, reportedly a channel

Haryana, but at thattime

partner of the respondent company.

5. That the complainants purchased unit, |-303 from channel
partner M/S Investor Home Solutions and submitted the
documents for transfer of the unit to respondent company. A
transfer acknowledgment letter dated 01.10.2012 duly signed
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10.

by Mr Gulzar Nabi, Chief Manager, Commercials & IT was
received by the complainants.

That the cnmplainants’ executed requisite documents
including affidavits F-1, F-2 & F-3 and paid 35% of the basic
sale price (charged as initial booking amount for the
construction of basement/ ground and second floor)
amounting to Rs. 52,64,283/- (including Rs. 30,27, 283/-) an

outstanding of the channel partner on account of demands due

upon 45 days and 90 days ~;'ﬁ:& b oking).

117
That the complainants we m;“ allotted apartment no. J-303
with customer +Code gl_:" JRARADISO/0429/T1 by the

respondent. Jb" (R P

That the respandent to dupe the complg

: 1_' eement signedibetween them on

an apartmetxh yer
its created a false belief that the

22.01.2013. 1% ré |
i i
project shall be ¢ et d in time /Bodnd manner and in the

i | et

garb of this agreen } stently raised demands, due to

which they wer able to extract hu unt of money from
the camplaiH R ﬁ A

That the tnli;?sﬁ Itjﬁrsmqi:A hﬁs 1,58,32,750/-
(excluding s)-as and sum of Rs
1,73,50,995/- (including taxes) were paid by the
complainants (more than 100% of total sale consideration) as
and when demanded, in time bound manner.

That the complainants had paid 35% of the basic sale price @

Rs 52,19,000/- in Oct/Nov 2012, before they were supplied
with copies of apartment buyer's agreement (ABA) for
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1L

12,

13.

signatures. The apartment buyer’s agreement was one-sided
agreement,  containing : many  unreasonable  and
discriminatory clauses, heavily in favour of the dominant
respondent company. The complainants had no choice but to
sign on dotted lines as they needed the apartment in the
upcoming area.

That the complainants also executed a tripartite agreement
with SBI and the respunaden{ company on 05.03.2014 as

5
o £
"f.,_..__,.- -_,“- -

parties, to raise a hnn‘{ﬁ ar.of

interest in order to meet the reqtii

commenced on

-_ " {“the day excavation for
construction '=. 2n E‘tth A
That the ved the actual
possession nﬁmu gw %&mmmmla related
to flooring/ services and other facilities/ amenities were
completed as per specifications given out at annexure-III of
the apartment buyer’s agre2ment. It is a matter of record, that
the project had been delayed due to slow and poor

construction/ workmanship of the contractor (M/s Bhayana
builders pvt Itd), that was engaged by the respondent
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14.

15.

16.

14

company for construction of the project, as per submissions of
the respondent themselves in ‘Case No. 1731 of 2018, Mr.
Nitin Bhayana V/S Chintels India Limited’ decided on
28.03.2019 by this authority.

That the complainants approached the CRM of the respondent
company on 05.06.2017 and 12.06.2017, informing that the
possession of the flat is already overdue along with a request

to raise final demand upon possession, so that the

complainants can see | ﬁt sement of the home loan
from SBI during his | eriod. However, only approx.
amount due on po o1 intimated and in absence of
any formal der -"1'!. tte _*h_; the complainants
could not getith inal disbtirsem htnf e home loan from SBI
and revertec -’ tnﬂ aI of d [ I coj nter insurgency area
of J&K. | :

respect of | towss 0.06 lmmediateiy issued
letter nffered final va ossession of the said unit on
21.06. 2017 p ﬁ(i{ nit having
deﬁr::en{:les,’ WA {\/f respect to
ﬂuoring}tilirg Jch‘e«fn

This letter dated 21.06.2017, was never shared over email, as
hither to fore done for other demands, but was sent by DTDC
courier that was received in mid July 2017, wherein payments
were solicited by 30.09.2017.

That the complainants visited the said unitin August 2017 and

found major shortcomings ie, (a) kitchen granite
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18.

19.

slab/drawer cabinet/ ss washbasin & water cp fittings were
deficient (b) the drawing cum dining room and the passage
lobby was without vitrified tiles, (c) all the four bedrooms
were without wooden flooring, (d) all the four washrooms
were without cp fittings,(e) the servant room glass door had
no latch/lock, the washroom had no cp fittings, (f) the slider
glass doors and the glass windows were without locks and

latches, (g) the balcnny lw without paint as only primer
e,

responsible at/thie site fi - aver,of the flats being an
employee resbdhdie a.-._. A The concerned
individual get these

deficiencies i s I -i#- e earliest possible.
K ' !
iplainal h 5 d raP demand raised on

Rs-8;80,000/- on 11.02.2016 and
raised a demand on co no es of respective units
@ Rs 12,00, {J A 7. ER 017 however, the
said unitwa tableon 21.06.2017,
in terms of XQMWH@EMH of the ABA, the

day respondent company issued the letter for final vacant

completion of flobringr@

possession.

That the complainants again visited the said unit on
10.11.2017 and found that the deficiencies/shortcomings
have not at all been addresced by the respondent company till
date, owning to the shortage of technical teams attending to
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20.

21.

these jobs. The complainants next formally raise the issue on
22.11.2017 over Email titled- “Raising of Final Demand for
Possession of Flat |-303 And Charging 18% Interest While
Unit/Tower Not Yet Ready for Possession”, along with 06
photos as conclusive evidence/ proof, that was acknowledged
by the CRM of the respondent company on 04.12.2017.

That the complainants, thereafter, exchanged regular emails

with CRM of the respunﬂe;_;i: : ;@any including an email on
AN

fopt

penisation on account of delayed

complainants was JO 3\ q{?F"'i“'ﬂil'al of euro

[ . ey !

1nternatmn @nnl w.e.f.\dl;p%rz“kﬂla @: is right opposite
0]

oject. Ho %'. the respondent

That the complainants had pa | instalments on due date,

except one ] t‘R Wa
availability of leave te the complai om &K due to
ot L o e e sr
operational -g?a es, e complainants were serving
in a counter insurgency area. The complainants paid the

demand raised on possession on 10.112017 and 05.12.2017,

despite the noticed deficiencies/shortcomings, that were

S a owning to non-

rectified by the respondent company in Jun 2018 only, owing
to shortage of technical teams attending to these jobs at the

project site.
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22.

23,

24,

25

The complainants finally received the physical possession of
the said unit on 15.06.2018, after a delay of 44 months and 15
days, once all the shortcomings/deficiencies were formally
informed to the respondent company on 22.11.2017 and they
completed and made it a habitable premise with functional
kitchen and washrooms as per agreed specifications handed
over.

That the cumplamants were hnwever denied compensation

the grounds that the :.=;;'-' ECR aglal by the complainants

in remitﬁngp‘g‘g ' uBﬁ= %terest.

That the co ants ha‘é‘e nade all'payments well before
[ oly _=- - as 18% penalty

(interest ncaﬂ} 1) 13 03.2015 i '.-'-u s of clause 4(ii) of

i
the ABA, for a'del py ent of R 9,000/- on account

completion of su ‘ﬁm%@ﬂ /

That the complainants we ly charged 18% penalty
interest &uﬂﬂl ﬁ pite the said unit
not being r ssession/additional
charges WﬁQQMMd by 30.09.2017.

The complainants raised the grievance with AGM

\i

Commercials & IT of the respondent company on 24.04.2018,
The complainants met and apprised the concerned official on
05.05.2018, that since the said unit is not yet ready for
handing over, despite all deficiencies/ shortcomings been
communicated over email on 22.11.2017, the levy of 18%
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26.

&7,

28.

29.

30.

penalty interest from 01.10.2017 is arbitrary/highly
unjustified.

That the complainants were thus refunded excess charged
amount @ Rs 78,900/- in July 2018, by the respondent
company on merits, as the flat was never ready in a habitable
condition as per specification of ABA for handing over on
21.06.2017, when letter offering final vacant possession was
issued.

days, on 15.06.201
habitation and

levied monthly ma € charges from the complainants
w.ef. 16.{]6%Tg /bk"ig{ » AA{

Thus, the co pla{“j:tﬁ Iﬁesi- { md of interest, on
account of d ‘the al possession of
the said unit for a period nf 44 months and 15 days from
01.10.2014 to 15.06.2018,

That the builders before physical possession, many a time
make false promises for possession of apartment and breach

the trust and agreement. That as per section 19 (6) of Act of
2016, complainants have fulfilled their responsibility in
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31.

32.

33.

regard to making the necessary payments in the manner and
within the time specified in the said agreement except one
incident of delayed payment due to non-availability of timely
leave owing to exigencies of service, since the complainant
was posted in ] & K and for such default the complainants was
charged penalty interest of 18% . Therefore, the complainants
herein are not in breach of any of its terms of the apartment

buyer’s agreement, wilfull¥ .9

That the respondent
drafting of ABA with ‘a ,_it ious intention and caused
‘!hﬁ- : d Sical harassment to the
.“m_ ;% inently]ustlﬁed in

deliberate and |

complainants an

seeking delay ﬁ' e nalty’ﬁ‘:fé‘ﬁe possession of said
unit. pe)

That the re -"‘-‘«f t E of flat without any
delay charges a_s 3 15 and/15 days of delay in
handing over of possessior, which'has created extra financial

burden on the complainantsin terms of pre-EMI instalments
of home Ina A RAE R ected to arbitrary
denial of grant sations to the
respondent éog jjmg:!:‘?éﬁé ossession, being
highly unjustified and illegal & arbitrary.

That such an inordinate delay in the delivery of possession to
the buyer without any delayed penalty compensation is an
outright violation of the rights of the buyer under the

provisions of Act of 2016, as well the agreement executed

between complainants and respondent. The complainants
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34,

demand delay penalty in terms of section 18(1) read with
section 18(3) of the Act.

It is submitted that the cause of action to file the instant
complaint has occurred within the jurisdiction of this

authority as the apartment which is the subject matter of this

complaint is situated in sector-109, Gurugram which is within
the jurisdiction of this authority.

36.

il

(i) Direct the respundent tn pay the interest for delay on paid
amount of Rs. 1,73,50,995/- at the prevailing rate of
interest as per the Act of 2016.

grounds: :
That the presen?t‘am as been filed, is neither

maintainablﬁ %ﬁﬁtﬁﬁand in Law. The
present complai total misuse of the
process of | Uﬂgs) w smissal from this
authority.

That the present complaint filed by the complainant is not
maintainable and liable to be dismissed, in-limine, for want of

jurisdiction as the project of the respondent (pertaining to the

unit in question) is not an ongoing project as per rule 2(1)(o)
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of Haryana Real Estate (Regulation & Development) Rules,
2017.

That the phase-II of the project i.e., "Chintels Paradiso” at 109,
Gurgaon, Haryana (hereinafter referred to as the “said
project”) of the respondent is neither covered under the
Haryana Real Estate (Regulation & Development) Rules, 2017
nor is the project of the ; pondent registered with this
hon'ble authority. It is ?‘ i ,ﬁ- “to mention here that the

5 rﬂ ‘f"

answering respondent-3

1 ied for grant of part occupation
.02:20 nd'the respondent was
granted oc¢ f==' ﬁqe;fh_ ca | z memo no. ZP-
354 /SD(BS); ggg /13828 ated  20.06.2017  before
publication of the' @eﬁun here that the
rules were publ -'m.-_

-

That without prejudicetothea sthe above stated position
is further su clearly states that
any project fﬁ ch anBI:caﬁnn for occupation certificate,
part thereuG Lou? ﬁm part-completion
certificate is made to the competent authority on or before the
publication of the rules i.e. 28.07.2017, is outside the purview
of this authority, unless the said application is refused by the
competent authority and it is only then that the project is

required to be registered within 30 days of the receipt of such

refusal. In the present case the answering respondent was
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Vi.

vii.

granted occupation certificated vide memo no. ZP-
354/SD(BS)/2017/13823 dated 20/6/2017  before
publication of the rules.

That the present complaint is not maintainable as much as
relief sought by the complainant is contrary to terms and
condition of apartment buyer’s agreement, possession letter

and sale deed executed between complainant and respondent.

- |"" R = .
That the present comp i“?‘?{fr" by the complainant is not
B
maintainable and liable"tq be dismissed, in-limine, because

int. It was submitted

¥
3 i e 4k 'J."l‘\.4
there is no delay as alleget flg'.j'r-g

£\J .
that the propose completing the
construction ;gf the .subje t an plying for the
occupation nf*‘_ | @1 ding over the
possession, as alleged. 2 : e delay by statutory

authorities to issue '- 0C | e construed as delay, in

any manner. out prej [E above, such proposed
estimated tinﬂ: AGES}QE;)B e only subject to force
majeure am:(gé icdirl:gluéinal #in%\:rn\hﬂpiied with all the
terms and conditions and not being in default of any the terms
and conditions of the apartment buyer agreement, including
but not limited to the payment of instalments.

That the present complaint has been filed without any basis

with sole motive to cause harassment to the respondent and

malign the reputation of the respondent under the garb of the
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viii.

present complaint. As per the agreement, the respondent has
offered the possession of uniton 29.06.2017, and complainant
took the possession of the unit on 15.06.2018. It is pertinent
to mention here that at the time of taking of possession, the
complainant has given confirmation/ declaration that he shall
not raise any “claim of any nature in terms of the Apartment
Buyer Agreement”. It is furt,‘lermecessary to mention here that

*"'"r’"-

the complainant agree&'" Ot 1o Iz 'se any claim on account of

e
videntfrom clause no. 2 of the sale

spective in nature

operatinn 0 }%R
and the same cannot be U ansactions that were
entered priu@l!hel R g QAM&:‘EE. The parties

while entering into the said transactions could not have

possibly taken into account the provisions of the Act and as
such cannot be burdened with the obligations created therein.
In the present case also, the apartment buyer agreement was

executed on 22.01.2013 much prior to the date when Act of

2016 came into force and as such section 11 and 18 of the Act
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cannot be made applicable to the present case. Any other
interpretation of the Act will not only be against the settled
principles of law as to retrcspective operation of laws but will
also lead to an anomalous situation and would render the very
purpose of the Act nugatory. The complaint as such cannot be
adjudicated under the provisions of the Act of 2016.

That the complaint has m ﬁg.efﬁllse averments in the complaint
and also concealed ‘the’n: u ﬁal facts. Therefore, the

'y
.-ﬁ'w- smissed with Heavy. The

on 14.02.2017. It is

pertinent to Fin plainant did not raise
any dispute for three yearsﬂr %nssessinn of the
subject unit, Q’Jvelrl? uf on of conveyance
deed, rather at the time of takjng possession gave a
declaration that he shall not raise any other claim of any
nature in terms of the apartment buyer agreement.

That the expression "agreement for sale" occurring in section

18(1)(a) of the Act covers within its folds only those

agreements for sale (builder agreement) that have been
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xi.

Xii.

executed after the Act came into force and the apartment
buyer agreement executed in the present case is not covered
under the said expression,he same having been executed on
22.01.2013 prior to the date the act came into force.

That it was submitted that delivery of possession by a
specified date was not essence of the apartment buyer

agreement, and the com,EI?.Lﬂa{'tt was aware that the delay in
Pt N AN

contractual terms a

on any utherﬁs R EM n salable build up
area of the unit per mon or the elay.
That it sﬁgtlttl #Asbhél of grant of

interest/compensation for the loss occasioned due to
breaches committed by one party of the contract is squarely
governed by the provisions of section 74 of the Contract Act,
1872 and no compensation can be granted de-hors the said
section on any ground whatsoever. A simple reading of the

said section makes it amply clear that if the compensation is
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xiii.

provided in the contract itself, then the party complaining the
breach is entitled to recover from the defaulting party only a
reasonable compensation not exceeding the compensation
prescribed in the contract and that too providing the actual
loss and injury due to such breach/default. On this ground the
compensation, if at all to be granted to the complainant,
cannot exceed the cump:&:nsatlgen provided in the contract.

P 1 1 \- o 8=\
(e

“that the tentative/estimated period

_"--lh

N

:fj.lt

t buyer agreement was
subject to force  majeure,
restraint/res n-availability of
building mater on agency/work
force and circums }mf the respondent
company and 8 mely p nts by all the in the
said complex includ @ nt. Many allottees in the
said compl t, committed
breachesfdeﬁﬁ:i E Eiﬁ ayments of the

instalments, %lllel ot be completed
within the tentative time frame given in the agreement as
various factors beyond control of respondent came into play,
including economic meltdown, sluggishness in the real estate
sectors, defaults committed by the allottees in making timely
payment of the instalments, shortage of labour, non-

availability of water for construction and disputes with
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contractors. The delayed payment/ non-payment of
instalments by various allottees seriously jeopardized the
efforts of the respondent for completing the construction of
said project within the tentative time frame given in the
agreement. It was also submitted that the construction
activity in Gurugram has also been hindered due to orders
passed by Hon'ble NGT}S Govt.fEPCA from time to time

putting a complete u}wi ;.. nstrucl:iun activities in an

effort to curb air pollut .I";" 5"i eyear 2017 also, Hon'ble NGT

vide its order 09.11:201
\2 u
NCR and the -.

b )
the construction

nstruction activity in
7 days hindering
ge of construction
activity even'for a

it become difficult. to oe

particularly the laborers-asithey move to other places/their

villages. In H A'ﬁ E&'R ﬂni]ar orders were
xiv. That mthuu(—d'nldnl'LELh QT:‘:QA Mamplamt, it was

submitted that there are no valid grounds mentioned in the

-.“’Ir: er the work force

entire complaint, which entitled him for grant of the relief as
claimed therein as such the complaint of the complainant is
liable to be dismissed with heavy cost. It is necessary to
mention here that the complainant very well knew that he is

not entitled to claim any compensation for delay, as he is not
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37.

38.

original allottee. As per apartment buyer agreement only
original allottee are entitled for delay compensation. (clause
12 of the apartment buyer agreement).

That the present complaint has been filed by the complainant
after almost two years from the date of execution of
conveyance deed and three years from the date of taking
possession with malafit/i‘g\i‘ptag.tion to harass the respondent.
Hence liable to be dmm o _‘;A%:} e grounds of limitation.

Copies of all the releyan zen filed and placed on the

record. Their .:w," ,..: Y J{

complaint can be/decid the .?'a of these undisputed

IE’ dispute. Hence, the

documents and s e ¢ parties
Jurisdiction of i 1-r ) 11 | ‘; _
The respnnde l lon'regarding jurisdiction

(] a uqt-'i

_ “complaint. The authority
observes that it h 0 '-_ well as subject matter
jurisdiction MR RAmplamt for the
reasons giveC:j d] R /\]\/.

E. I Territorial jurisdi nn

As per notification no. 1/92/2017-1TCP dated 14.12.2017

of authority to en rtair

issued by Town and Country Planning Department, Haryana
the jurisdiction of Haryana Real Estate Regulatory Authority,
Gurugram shall be entire Gurugram district for all purposes.
In the present case, the project in question is situated within

the planning area of Gurugram district. Therefore, this
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authority has complete territorial jurisdiction to deal with the
present complaint.

E.1Il  Subject-matter jurisdiction

Section 11(4)(a) of the Act, 2016 provides that the promoter
shall be responsible to the allottee as per agreement for sale.
Section 11(4)(a) is reproduced as hereunder:

Section 11(4)(a)

Be responsible for all ob!{gqtfans, responsibilities and
functions under the pgjﬂ sionis.of this Act or the rules

and regu.’atmnsm&&'g er 1’# '{i:- 8r or to the allottees as
per the agreement .u 5 * e, or to the association of
allottees, as the case'n .,r?.,.-;, -’ the conveyance of all

as.the case may be,
areas to the

‘I%f 7 ’ . - h
0 C thority, as

: he builder
5 the BBA

hoter is _résponsible
ies’ é; functions

‘provided in

Section 34-Functions of the

34[]‘} Fé tomplic
ob.’fga n ers,the all
the renrl ate un er t fs.&ct and the rules and

regul
So, in view of the prnvisians nf the Act quoted above, the
authority has complete jurisdiction to decide the complaint
regarding non-compliance of obligations by the promoter
leaving aside compensation which is to be decided by the
adjudicating officer if pursued by the complainant at a later

stage.
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F.

39.

40,

Findings on the objections raised by the respondent.

F.1 Objection regarding jurisdiction of authority w.r.t

buyer’s agreement executed prior to coming into force
of the Act.

The respondent has raised a contention that the agreements
that were executed prior to the implementation of the Act and
rules shall be binding on the parties and cannot be reopened.
Thus, both the parties being signatory to a duly documented
ABA and the same was expw;ed b}r the cumplainants out of

Wi
B = [ o

can be so construed, that-all p previnus ments will be re-

ming nfmr of

ul ad #

In
3

Brla 1 ‘1; "1‘ 9‘)

specific/particular manner;thén that situation will be dealt

with in accuéa%e%hﬂﬁﬁn}%ﬁs after the date of
coming into fqruréa LJ a.nd\ ﬂ:{E rules. Numerous
provisions u si ﬁé/ul’ the agreements

made between the buyers and sellers. The said contention has

written aftel Therefore, the

ve to be read and
Act has provided

provisions of

interpreted :H_-i.

isions/situation in a

been upheld in the landmark judgment of Neelkamal
Realtors Suburban Pvt. Lid. Vs. UOI and others. (W.P 2737

of 2017) which provides as under:

“119. Under the provisions of Section 18, the delay in handing
over the possession would be counted from the date
mentioned in the agreement for sale entered into by the
promoter and the allottee prior to its registration under
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RERA. Under the provisions of RERA, the promoter is
given a facility to revise the date of completion of project
and declare the same under Section 4. The RERA does not
contemplate rewriting of contract between the flat
purchaser and the promoter....

122.  We have already discussed that above stated provisions
of the RERA are not retrospective in nature. They may to
some extent be having a retroactive or quasi retroactive
effect but then on that ground the validity of the
provisions of RERA cannot be challenged. The Parliament
is competent enough to legislate law having
retrospective or retroactive effect. A law can be even
framed to affect subsi pg / existing contractual rights
between the parties:ir fiarger public interest. We do
not have any d‘aﬂ t ;yr_: mind that the RERA has been
framed in the n;n -‘f" ?r'ft interest after a thorough
study and dfsc sion made._at the highest level by the
Standing Com
submitted

41. Also, in appeal 1730£2019 ; _" ngic Eye Developer

Pvt. Ltd. Vs. dated 17.12.2019
the Haryan has observed-
“34. Thu ssion, we are of
the rovisians of the Act are
quasir gration and will be
dpp e entered into even
8, l‘ J1E yWIlE
ansaction rl-#-j‘ of completion HEHEE

de afipossession as per

che nt for sale the
aH‘a terest/delayed
§1 } f rate of interest as

i %f ed, unfair and
unrgﬂz ég of en Haned in the

agreement for sale is liable to be :gnured i
42. The agreements are sacrosanct save and except for the

provisions which have been abrogated by the Act itself.
Further, it is noted that the builder-buyer agreements have
been executed in the manner that there is no scope left to the
allottee to negotiate any of the clauses contained therein.

Therefore, the authority is of the view that the charges payable
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43,

44,

under various heads shall be payable as per the agreed terms
and conditions of the agreement subject to the condition that
the same are in accordance with the plans/permissions
approved by the respective departments/competent
authorities and are not in contravention of any other Act,
rules, statutes, instructions, directions issued thereunder and

are not unreasonable or exorbitant in nature.

Findings on the relief su@@ the complainants.

G.I Delay pussesslu\- ;34 =: “;_'fi-' - Direct the respnndent to

intend to continue

with the projéct ; Se ssion charges as
provided under the provi ( g /j] of the Act, Sec.
18(1) provisdyadk 4 ufla ﬁ

18(1). If the proma mp ete or is unable to give

pﬂﬂﬂmn} %« @I ’

Provided that gr‘ ;n‘ to withdraw
from the p er, interest for
every man Hﬁﬂ p@f- € possession, at
such rate as may rescr.fbed

Clause 11 of the apartment buyer agreement provides time
period for handing over of possession and the same is

reproduced below:

“11. Time of Handing Over Possession

Barring unforeseen circumstances and Force Majeure events as
stipulated hereunder, the possession of the said Apartment is
proposed to be delivered by the Company to the Allottee within
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36 months (three years) with a grace period of six months
(hereinafter referred to as "the Stipulated Date") from the date
of actual start of the construction of a particular Tower Building
in which the registration for allotment is made, subject always to
timely payment of all charges including the Basic Sale Price,
Stamp Duty Registration Fees and Other Charges as stipulated
herein or as may be demanded by the Company from time to time
in this regard. The date of actual start of construction shall be
the date on which the foundation of the particular Building in
which the said Apartment is allotted shall be laid as per
certification by the Company's Architect/Engineer-in-charge of
the Complex and the said certification shall be final and binding
on the Allottee.”

heavily loaded in ‘favi promoter and against the
allottees tha ottees in fulfilling
formalities HAR:E R‘Aescn’hed by the
promoter m@f.%#iﬁpﬁﬁﬁlﬁg%ﬂnelwam for the

purpose of allottees and the commitment date for handing

over possession loses its meaning. The incorporation of such
clause in the buyer's agreement by the promoter is just to
evade the liability towards timely delivery of subject unit and
to deprive the allottees of their rights accruing after delay in
possession. This is just to comment as to how the builder has

misused his dominant position and drafted such mischievous
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46.

47.

48,

clause in the agreement and the allottees are left with no
option but to sign on the dotted lines.

Admissibility of delay possession charges at prescribed
rate of interest: The complainants are seeking delay
possession charges at prescribed rate. However, proviso to
section 18 provides that where an allottee does not intend to
withdraw from the project, he shall be paid, by the promoter,
interest for every month @f QEla}.r, till the handing over of

%.:
Bank of India

; ijsnatfn use, it
benchmark lending rates

which rhes ate-Ban ditt may fix from time to time

ank. ;,
The legaslanJE 'L‘ﬂqg ;\:Il;f ]E ;ﬁAdinate legislation

under rule lﬁ g_fna‘g_é ruiei_ljg”g,e et_mirg d the prescribed rate

of interest. The rate of interest so determined by the

legislature, is reasonable and if the said rule is followed to
award the interest, it will ensure uniform practice in all the
cases.

Consequently, as per website of the State Bank of India i.e,, the

marginal cost of lending rate (in short, MCLR) as on date i.e,

Page 27 of 31



HARERA

2 GURUGRAM Complaint No. 2660 of 2021

49,

50.

Sk;

19.04.2022 is 7.30%. AcEardingiy, the prescribed rate of
interest will be marginal cost of lending rate +2% i.e., 9.30%.

Rate of interest to be paid by complainants for delay in
making payments: The definition of term ‘interest’ as defined
under section 2(za) of the Act provides that the rate of interest
chargeable from the allottee by the promoter, in case of
default, shall be equal to the rate of interest which the
promoter shall be liable tn‘,-pax the allottee, in case of default.

o fa Lk L
The relevant section is‘tepro: d below

“(za) "interest" mean af interest payable by the

promaoter or the allo i

Explanation. —Fon't;

(i)  the ratedf e allottee by the
promgter it qual to the rate of
inte Wwhi able to pay the
allottee, in case of default; .

(i)  thejinterest payable by the promoter to the allottee
shall"be from th a! the pi or received the
am late the amount or
pa funded, and the
inte promoter shall be

Therefore, ﬂ AP’: ents from the
complainan *ﬁm cribed rate ie,

9.30% by thQﬂMU;@@AMS the same as is
being granted to the complainants in case of delayed
possession charges.

On consideration of the documents available on record and
submissions made by both the parties, the authority is
satisfied that the respondent is in contravention of the section

11(4)(a) of the Act by not handing over possession by the due
date as per the agreement. By virtue of clause 11 of the
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apartment buyer agreement executed between the parties on
22.01.2013, the possession of the subject unit was to be
delivered within 36 months with a grace period of six months
from the date of actual start of the construction of a particular
tower building in which the registration for the allotment is
made i.e,, 21.08.2012. Therefore, the due date of handing over
possession is 21.02.2016. As far as grace period is concerned,
the same is allowed. There;_{org} the due date of handing over
possession is 21.02. Zﬂlﬁf; & et
received by the respond -- .06.2017 and the possession
of the subject un wSiﬁ erec -:b__% he respondent to the
complainants ,01+29.06, 4!: alloftee is duty bound to
take posses thin"2 font hs of s=-1- possession on
clearing outstanding dues. Th

on 10.11.20175and mmedia

the complainantior -‘.-':i'-_' 11.20

dues were cleared

promoter obje interest for delayed

payment even when nit not read for possession and also
conveyed la A Rﬁt as mentioned in
para no.4 o gthe Ir {rml?&-zil? he promoter on
16.12.2017 Sent ‘complainant confirming
receipt of payments towards unit and intimation to the
complainant that promoter has informed project team to
initiate work in the unit and it was also written that we will
inform you as and when the same is ready. The physical

possession of the unit was handed over to the complainant on

15.06.2018 as per the possession letter. Copies of the same
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9

33,

have been placed on record. The authority is of the considered
view that there is delay on the part of the respondent to offer
physical possession of the allotted unit to the complainants as
per the terms and conditions of the apartment buyer
agreement dated 22.01.2013 executed between the parties. It
is the failure on part of the promoter to fulfil its obligations
and responsibilities as per the apartment buyer agreement
dated 22,01.2013 to hanf,b-uﬂer the possession within the

3 B i' o dtr' i
stipulated period. *f.q, ii‘v
S ,

Accordingly, the nnn—cu pl ’a ce of the mandate contained in
section 11(4)(a) read, ,--J;,,- !: ) of the Act on the part

of the responde lishe _ e complainants are

entitled to delay possession at prescrik -_i te of interest i.e,,

9.30% p.a. W ;ﬁﬁ 21.02:20 . 2 of offer of possession

i.e,29.06.20174 % ‘| J177as per provisions of
1 -

section 18(1) of .i afed 5 of the rules.

Directions of the authéri G""\"

Hence, the is order and issues the
following dﬂﬂnﬁ;ﬁg e Act to ensure
cumpliance WQ‘E é—'hfi)'l Aﬁ Mrnnter as per the

function entrusted to the authority under section 34(f):

i. The respondent is directed to pay interest at the
prescribed rate of 9.30% p.a. for every month of delay
from the due date of possession i.e., 21.02.2016 till the
offer of possession i.e, 29.06.2017 + 2 months i.e.
29.08.2017 to the complainants.
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ii. The arrears of such interest accrued from 21.02.2016 till
29.08.2017 shall be paid by the promoter to the allottees
within a period of 90 days from date of this order as per
rule 16(2) of the rules.

iii. The complainants are directed to pay outstanding dues, if
any, after adjustment of interest for the delayed period.

iv. The rate of interest chargeable from the allottees by the
promoter, in case afrde{ault shall be charged at the

rescribed rate i.e, 5'by the respondent/promoter
p N Y P
1‘

0! \'l
0%
which is the same # R :" nterest which the promoter
shall be liable to/pay, it allottees, in case of default i,
the delayed p Hssess| ,@u as’pensection 2(za) of the
st [f v |

2 .anything from the

e agreement.

(Vijay ﬁ}ﬂA R EM
Haryana RaVEbiake gt ot Adhori) Gurugram

Dated: 19.04.2022
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