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GURUGRAM Complaint No. 800 of 2018

BEFORE THE HARYANA REAL ESTATE REGULATORY
AUTHORITY, GURUGRAM

Complaint no. :  8000f2018
First date of hearing: 20.12.2018
Date of decision : 20.12.2018

Mr Pranav Sood

Mr Dinesh Sood

Mrs Monika Sood

R/o House no-1557, Sector 38B, Chandlgarh—

160036 Complainants

M/s Athena Infrastructure _Ltc_i_ -.[Through its

Managing Director) |

Regd. Office: M-62 & 63, ﬁrst floor, Respondent
Connaught Place, New Delhi-110001

CORAM:

Shri Samir Kumar Member
Shri Subhash Chander Kush ' Member
APPEARANCE: ‘

Shri Medhya Ahluwalia " Advocate for complainant
Shri Rahul Yadav . _Advocate for the respondent

ORDER

1. A complaint dated 31.08.2018 was filed under section 31 of

the Real Estate (Regulation & Development) Act, 2016 read
with rule 28 of the Haryana Real Estate (Regulation and
Development) Rules, 2017 by the complainants Mr Pranav

Sood, Mr Dinesh Sood and Mrs Monika Sood against the
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promoter M/s Athena Infrastructure Ltd. in respect of flat no.
J-121, 12t floor, Tower ] with a super area of 3880 sq. ft in the
project ‘India Bulls Enigma’ on account of violation of clause
21 of the flat buyer agreement dated 24.04.2014 for not
handing over possession on due date of 24.10.2017 which is
an obligation under section 11(4) (a) of act ibid.

Since, the flat buyer agreen;ent wes executed on 24.04.2014
i.e. prior to the commencement ef the Real Estate (Regulation
and Development) Act, 20-1‘6, tl'lerefc)re, the penal proceedings
cannot initiated retrospectively, hence, the authority has
decided to treat the present complaint as an application for
non-compliance of ce_;;:cr-;éctﬁal obligation on the part of the
promoter/respondeﬁt m 'te;‘m.s'_vd'ﬁ.séction 34(f) of the Real
Estate (Regulation and D""Eévelo?me@_t]‘ Act, 2016.

The particulars of the complaint case are as under: -

Fl. Name and location of the project [ Indiabulls enigma at
Sector 110, Gurugram

o3 Nature of the project Residential complex

. 3 Current status of project Occupation certificate
dated 17.09.2018 for
Tower ] received

4. Project area 15.6 acres
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5. DTCP license 213 of 2007
10 of 2011
64 of 2012
6. RERA registered/ not registered. | Registered (Phase 1)
V. RERA registration no 351 of 2017
8. Completion date as per RERA |31.08.2018 (expired
certificate but respondent has
applied for extension
on 18.09.2018)
9. Apartment/unit ;}0."- J-121, 12t floor,
Pty VAl . .| Tower ]
10. Apartment?ﬁ}gasugfﬁfg,f.%é{?‘;-?i-_;_,r‘ "_~|8880 sq, ft super area
11. Paymeﬁlj{%faoﬁ. Construction linked
- %:: E\Jamﬁ'm S(‘Lme__
12. | Date of execution of flat buyer = | 24.04.2014
agreement ! :
13. | Total consideration (As per Rs 3,18,49,000/-
statement of accounts dated
14.08.2018)
14. | Total amountpaid by the Rs 3,09,82,839/-
complainant till date (As per e -
statement of accounts dated
14.08.2018) \
15. | Date of delivery of possession 24.10.2017
(As per clause 21 - 3 years plus 6
months grace period from the
execution of flat buyer
agreement)
16. | Delay 1 ylear 1 month 26 days |
e {
17. | Penalty clause (As per clause 22 | Rs. 5 per sq. ft. per
of flat buyer agreement) month of the super area

Concecred Nidt e

C\D}( &0\ 1\\0 '},\ C\
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The details provided above have been checked on the basis of
record available in the case file provided by the complainant
and the respondent. A flat buyer agreement dated 24.04.2014
is available on record for the subject flat as per which
possession of the flat was to be delivered on 24.10.2017.
However the possession has not been delivered till date.
Taking cognizance of the ‘complaint, the authority issued
notice to the respondent Eor filhng reply and appearance. The
respondent through his counsel appeared on 20.12.2018. The
case came up for hearing on 20.12.2018. The reply filed on
behalf of the respondent has been perused.

Facts of the case

The complamants submltted that they booked aresidential flat
in the project of the r'e,sppndent ﬁamely "Indiabulls enigma" at
Sector 110, Gurugram'in:PEWala Khusrupur Village, Gurgaon
Tehsil, Gurugfarp. A Y

The complainants submitted that the representatives of
Indiabulls Real Estate Ltd. represented to the complainants
that Indiabulls is developing the above project through its
100% subsidiary M/s. Athena Infrastructure Ltd. The
complainants were induced to book the above flat by showing

brochures and advertisements material depicting that the
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project will be developed as a state-of-art project and shall be
one of its kinds. It was stated that the Indiabulls enigma is a
premium high-end multi-storey project being developed with
the assistance of internationally renowned architects. It was
also represented that all necessary sanctions and approvals

had been obtained to complete the same within the promised

time frame. i
e

The complainants. submlttedg that the complainants were
further induced. to 51gna preprmted ﬂat buyer’s agreement
dated 24.04.2(3;1;-1-:.by vif;ﬁe of ;«vhich fhei respondent allotted
unit bearing No. ] - 121 on 12t Floor in Tower - ], having super
area of 3,880 sq. ft. The said flat buyer agreement is totally one
sided which impose completely biased terms and conditions
upon the complamants thereby t'iltéi%ng?‘the balance of power in
favour of thes ;‘espondent.

The complainants have paid a fotal sum of Rs.3,09,82,839/-
towards the aforesaid residential flat in the project from
February 2013 to March 2017 as and when demanded by the

respondent. It is pertinent to mention that 95% of the sale

consideration was paid to the respondent by 03.03.2017 but
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still the respondent has failed to deliver the possession within
the agreed time frame and has miserably delayed the project

10. The respondent had promised to complete the project within
a period of 36 months from the date of execution of the flat
buyer agreement with a further grace period of six months.
However in the present case the FBA executed by the
respondent is undated’"{'}a_rj%i?f'ihéi;'efore date of first payment
should be considered for the purposes of calculating three
years.

11. The complamants submltted that the prO]ect Indiabulls
Enigma comprlses of Towers A to ] The tower D is to be
developed by another subSIdlaTy of Indlabulls namely M/s.
Varali Properties Ltd. Thé'other T'owers i.e.AtoCandEto]are
being developed by Respondent herein. It was presented to
the complainant that Towers A to D will have 17 floors.
However, during the construction the Respondent and Varali

changed the original plan and revised the same to the

detriment of the complainants and unilaterally increased 4
floors in Towers A to D. The increase in floors/increase in FAR

changed the entire theme of the project; it shall ultimately
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disturb the density of the colony and its basic design
attraction: it will create an extra burden on the common
amenities and facilities.

12. The respondent increased the saleable area much more than
was originally represented by them, which will lead to a strain
on the common facilities li_ke\_._,_?pen areas, car parking space,

club facilities, swimmirig'rJ-fib;dl"_’ﬁ%age, as with an increase in

.:iv
”.:5{:‘.- L Sk

population density, the él?asezl;;ﬁienSe pf common facilities is
seriously compréﬁiised agamst the « interest of the
Complainant. Mor-ieover, the strength of the structure of Tower
A to D has been compromised, the foundation designed and
built for 17 floors would not withstand the additional load of 4
floors. N . >

13. The respondent did not %.eék the consent of the complainants
for increasing the;ﬂogt:s; a:hd'_iria.:reased.:the floors in a secretive

manner. It is stated that the enhancement of FAR is in total

violation of representations made in the respondent’

advertisement material displayed at site as well as on the

internet.
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14. The unlawful act of increasing the FAR, the respondent
referred to an obscure notice released by the respondent in
non-descript newspaper(s) advertising the said change in
plan. This unconscionable act is clear violation of the legal
mandate whereby the developer is required to invite
objections from allottees before seeking any revision in the
original building plans. Ih this regard. It is worthwhile to
mention that the respondent has been sending various

communications « and c‘ll_éma_fr_l_:ds, vide .« emails, but the

respondent fio“i;l\'f%énient"l);(:'évoid;e-d obfg;iﬁ'ilglg approval of the
complainant; ;iéor the maj'pr.change;.s in_Es_Q;iyétion plans, which
has changed tiile ﬁﬁdémentéi nature dfthe project.

15. The complainants also ;ubmitted. that the respondent has
illegally charged car parking usage charges. The respondent
has also over charged EDC and lDC and has misrepresented
regarding claim of VAT The Com];l:ainants after gaining fact

about illegal collection of EDC/IDC on numerous occasions

approached the Respondent at its premises and requested for
the refund of excess amount, thereafter the Respondent/

promoter finally on 05.08.2016 adjusted the excess amount of
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Rs. 3,49,200/-. The respondent did not pay any interest to the
complainants on the amount of Rs. 3,49,200/- which the
Respondent had illegally withheld for more than three years.
The respondent further artificially inflated measurable super
area and has also wrongfully charged service tax.

16. The complainants also _sg_bgi;te\d that The respondent has
breached the fundamentaltermof the contract by inordinately
delaying in delivery of t._lhgeé‘--p..bs;;f;*SSion. The respondent has
committed various ‘acts :b.f 6rt1%’i:s§ion and commission by
making incorrect and false statement in the advertisement

material as well as by committing other serious acts as

nnnnn

mentioned in preceding pqragrgph:--.Ihe' project has been

inordinately delayed.:.mm :

Issues raised by the Complainants

17. The issues raised by the complainants are as follows:-

i Whether the respondent has made false

representations about the project in question in

order to induce the complaint to make a booking?
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ii. Whether the respondent has unjustifiably delayed
the construction and development of the project in
question?

iii. Whether the respondent is liable to pay the delay
interest @18% per month till possession is handed
over to the Complainants, complete in all aspects?

iv. Whether the respondent has over charged EDC, IDC?

V. Whether the respondent has wrongfully resorted to
increase in floers/mcrease in FAR thereby changing
the entlre theme of the project? |

Vi. Whether the respondent has artlﬂmally inflated
measurable super area and has also wrongfully

charged service tax and PLC?
Relief(s) sought:

18. The reliefs sought bythe complainant are as follows :

i. To direct the respondent to pay refund the entire paid

Award delay interest @ 18% p.a. for every month of
delay, till the handing over of possession of the

apartment complete in all respect, to the complainant;
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il.

iii.

19.

To direct the respondent to provide the schedule of
construction and also to rectify the breaches with regard
to extra EDC /IDC charges, wrongfully charging of
parking charges, VAT, service tax, PLC as well as for

wrongfully inflating the super area.

To direct the respondents to pay a sum of Rs. 50,000/- to
the complainants towards the cost of the litigation;

Respondent’s Reply

The respondent submitted that present complaint is not
maintainable before the authority and also devoid of any
merits, which hasbeen '.;'préferred" with the sole motive to
harass the respéh‘_dei%fc.\ In-fact the co,ﬁipiainants are guilty of
“Suppressio_veri” ande‘ugge_setigwEalsi\” and has in fact
concealed the true facts about their approaching the National
Consumer Dispute Redressal Commission (NCDRC) for the
baseless grievances against the Respondent and thus try to
mislead the authority. That the instant complaint filed by the
complainants before the authority is liable to be dismissed in
view of Section 71 (1) of RERA Act 2016, which specifically

states that any customer/ complainant who has already filed a
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complaint before the Ld. consumer forum/ commission(s) and
is pending, in such eventuality such
customer(s)/complainant(s) will have to withdraw his
complaint with permission from the Ld. Consumer
Forum(s)/Commission(s) to file an application before the
adjudicating officer for adjudication of his dispute, as per the

Act.

ot £ G GIRERT R
02 el SN

£

it

The respondent submitte .fh-gf the-allegations made in the

Pt

i s T n%%

instant complai’rjt;aite“'i)vrg_q'g,'ir_i;,c:t_;irrectwaliﬁ baseless in the fact

and law. The respondent deniesthem in toto. Nothing stated in
the said complaint shall be deemed to be admitted by the
respondent merely on account of non-transverse, unless the

same is specifically admitted herein. The instant complaint is

i N i o
o | . h A F

motive to extract monies; from ‘the Respondent, hence the

devoid of any merits and_has been preferred with the sole
same is liable to be dismissed in limini.

The respondent submitted that the complainant has preferred
to file their complaint before the authority for adjudication of
their complaint, however the same is ought to be filled before

adjudicating officer as per Section 71 (1) of The RERA Act,

Page 12 of 21



f HARERA
GURUGRAM Complaint No. 800 of 2018

y‘..

2016. Hence it is respectfully submitted that, the instant
complaint be referred to the Ld. Adjudicating Officer and this
authority may dismiss the same forthwith.

22. The respondent submitted that the relationship between the
complainants and the respondent is governed by the
document executed betwe_enj tvh§em i.e. FBA dated 24.04.2014 It
is pertinent to mention hel;gln that the instant complaint of the
complainants is further f;l;if.ying.their claim from the very fact
that, the complainants have filed the instant claim on the
alleged delay in delivery of possession of gthe provisionally

i

booked uni'it;:'i'lowe\;er _:_the complalnants with malafide
intention have :'“nofﬁx_fi’sqloéited,' in fact id:r;.cealed the material fact
from this authority:thaft 'ﬁe ?éqrg_plainé;zts have been a wilful
defaulter since the beginning, not paying their instalments on
time as per the construction link plan opted by them. It is

stated that the complainants have not come before this

authority with clean hands and wishes to take advantage of

their own misdoings with the help of the provisions of the

RERA, which have been propagated for the benefit of innocent
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customers who are end-users and not defaulters, like the
complainants in the present complaint.

23. The respondent submitted that it is pertinent to mention here
that from the very beginning it was in the knowledge of the
complainants, that there is a mechanism detailed in the FBA
which covers the exigencies .of inordinate delay caused in

completion and handi’ngj,,éj%"'rf of the booked Unit i.e.

enumerated in the “clause 22" of duly executed FBA by the
Complainants alortg w1th thelr ‘complamt

24. The respondent Submitted that the compl-‘ainant only after
being satisfied with the project in totality that the complainant
expressed his willingness to book a unit in the project looking
into the financial viability’ of the’ project and its future
monetary benefits got the sald unit booked with the
— Y UL ¥ & :

25. The respondent alse submitted that he has already completed

the construction of the Tower | and has already obtained

occupation certificate for the said tower and have already
initiated the procedure of handing over the possession of the

units of Tower ] to its respective buyers.
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26. The respondent submitted that the delay in delivering the
possession of the flat to the complainants were beyond the
control of the respondent, since for completing a project
number of permissions and sanctions are to be required from
numerous government authorities which were delayed with
no fault of the responden_t,lin'- addition to the problems related
to labour/ raw material and government restrictions including
National Green Tribunal which imposed a ban on carrying out
constructions in ?Deflhi-NCqR-for -sg\éef’al \mg_nths, the respondent
kept on the wﬁrk movin:g\:gte_adily. Th;%.'vc}%ased upon the past
experiences }he _I‘éspohdént has ;spei:c'iﬁc.ally_ fnentioned all the
above contir;gen*cjiés in the FBA dafga 24.04.2014 and
incorporated themin “Clause 39" éf FBA filled by the
complainants.

27. In addition to the reasons as detailed above, there was a delay

in sanctioning of the permissions and sanctions from the

departments, in fact as of now no proper connectivity has

been provided to the project of the respondent by the Haryana
government. It will also not be out of place to mention that the

respondent has been diligently pursuing the matter with
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various authorities and hence no delay can be attributed on
the part of the Respondent.

It is pertinent to mention herein that the agreement for the
purpose of getting the adjudication of the instant complaint i.e.
the flat buyer agreement dated 24.04.2014 was executed

much prior to coming into foree of the RERA Act, 2016 and the

HA-RERA Rules, 2017. Fur;ther l;he adjudication of the instant
complaint for the pd?rpose r of granting interest and
compensation, as pr0v1ded under RERA ACT, 2016 has to be in
reference to the agreement for sale executed in terms of said
Act and said Rules and no other agreement, whereas, the FBA

being referred to or looked into fn §thié,s proceedings is an

o B
e W
- . o

agreement executed much b‘éfbtqthe’commencement of RERA

and such agreement as referred herem abOVe Thus, in view of

°®
- “

the submissions made above no rellef can be granted to the
complainants on the basis of the new agreement to sell as per

RERA, Act 2016.

. The respondent also submitted that he has made huge

investments in obtaining requisite approvals and carrying on

the construction and development of ‘Indiabulls enigma’
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project not limiting to the expenses made on the advertising
and marketing of the said project. Such development is being
carried on by developer by investing all the monies that it has
received from the buyers / customers and through loans that
it has raised from financial institutions. Inspite of the fact that
the real estate market has gone down badly the respondent
has managed to carry on the work with certain delays caused
due to various above me_nti_;ined reasons and the fact that on
an average morethanﬁwo%o;\ih?ﬁ‘uyers of the project have
defaulted m ~making timely." paymgh’ts-. towards their
outstanding;._d‘u;és, xresultiné i;lto .\inardiﬁajte delay in the
construction actiVit’ieS_, still the cohsti‘ﬁc‘tion of the project
“Indiabulls enigma” has never been stopped or abandoned and
has now reached its pinnacle.

Determinat?m of issues

[ 30. With respecta‘.'to i;sue no. 1 an/;l‘is's;e 2 As per clause 21 of

the flat buyer agreement executed between complainants and

respondent, the respondent was liable to deliver the booked
unit within a period of 3 years plus 6 months grace period from

the date of execution of flat buyer agreement. Accordingly the
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31,

respondent was liable to deliver the possession of the booked
unit on the due date of 24.10.2017. The respondent has failed
to offer the possession of the booked unit till date. The
respondent has delayed the delivery of possession for a period
of 1 year 1 month 26 days. Keeping in the view the same fact
that the respondent has delayed the delivery of possession of
the booked unit, therefore the respondent is liable under
section 18 (1) (a)-of. the Act ;o pay delay interest at the
prescribed rate of 10.75% per annum for the period of delay.

With respect to issue 3, issue 4, issue 5, and issue 6 the
authority is Qf tl';e view that these i issues. cannot be decided as
the complamants has falled to sup;ﬂy eny eeldence in support

of their claim.

Findings of the ziilthority

32

The authority has complete subject matter jurisdiction to
decide the complaint regarding non-compliance of obligations
by the promoter as held in Simmi Sikka v/s M/s EMAAR MGF
Land Ltd. leaving aside compensation which is to be decided
by the adjudicating officer if pursued by the complainants ata

later stage.
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33

34.

35.

As per notification no. 1/92/2017-1TCP dated 14.12.2017
issued by Town & Country Planning Department, the
jurisdiction of Real Estate Regulatory Authority, Gurugram
shall be entire Gurugram District for all purpose with offices
situated in Gurugram. In the present case, the project in
question is situated within the planning area of Gurugram
District, therefore this authority has complete territorial
jurisdiction to deal with! %}é pfesgnt complaint.

A
£N
1

Further, in Aftab Smg?g and_ o'rs iz Emaar MGF Land Ltd and

¥ -@v‘?/{,

ors., Consumer case rio 701 of 2015 1t was held that the
arbitration clause in agreements between the complainants
and builders_ could not -glréumscrlbe jurisdiction of a
consumer. |

In the present case, the project in question was registered with
the authority v1de no.351 of 2017 which has expired on
31.8.2018. Counsel for the respongent stated that they have
applied for exten_swn of registration- on 18.9.2018 which is
pending with the authority. Occﬁpaltit.:rn. certificate in respect of
Tower-] has been received on 17.9.2018. As per clause 21 of
the flat buyer agreement dated 24.4.2014 for unitno. J121, 12t
floor, Tower-J, in Indiabulls Enigma” Sector-110 Gurugram,
possession was to be handed over to the complainant within

a period of 3 years + 6 months grace period from the date of
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execution of agreement which comes out to be 24.10.2017. It
was a construction linked payment plan. However, the
respondent has not delivered the unit in time. Complainant

has already paid Rs.3,09,82,839/- to the respondent.
Decision and directions of the authority

36. After taking into consideration all the material facts as
adduced and producedbyboth the parties, the authority
exercising powers vesteﬁ?ﬁlt{lnder section 37 of the Real
Estate (Regulation and Development) Act, 2016 hereby issues

the following directions to the respondent in the interest of

§ ? 33\
5

justice and féi?gplgy: [ 10 S J
i.  Asper tf%e pfgqv_iﬂsf‘imléfs ofsedtioi; ‘18(1) of the Real Estate
(Regulation & Development)ACt, 2016 the respondent is
directed: to pay. dé_lé}_geg; possessiqn charges at the
prescribed rate df interest i.e. 10.75% per annum w.e.f
24.10.2017 till the date of handing over the offer of

possession of the booked unit failing which the

. complainant is entitled to refund the amount. The
kaid by e vespgrdent +ouwandd pre- €Ml againit Aishusued
ii. The arrears of interest accrued so far from the due date of " bba

fed.

delivery of possession i.e 24.10.2017 to the date of order 'j
w‘eu\—a} Woe sReA
Jaxeh ot [ou[19.
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ie 20.12.2018 which on calculation comes to Rs
38,50,784.91 /- shall be paid to the complainant within 90
days from the date of this order.

iii. Thereafter the respondent is also directed to pay monthly
interest of Rs 2,77,554.60/- till the handing over the

possession of the booked unit on or before 10t of every

subsequent month.

37. Complaintis dlsposed of accordlngly

v°\

38. Filebe conSIgned to thegreglstry

I\
(Samibi(umar) ' 100 (Subhash Chander Kush)
Member Member
2R Bl B
-2 /8% B B4 B LD
Dated : 20.12.2018" = 4 A9 W Q" &

Corrected judgement uploaded on 17.04.2019
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;'. GURUGRAM Complaint No. 800 of 2018
BEFORE THE HARYANA REAL ESTATE REGULATORY
AUTHORITY, GURUGRAM
Complaint no. :  8000f2018
First date of hearing:  20.12.2018
Date of decision : 20.12.2018

Mr Pranav Sood
Mr Dinesh Sood

Mrs Monika Sood
R/o House no-1557, Sector 38B Chandlgarh-
160036 E R Complainants

Versus

M/s Athena Infrastructure Ltd (Through its

Managing Director)

Regd. Office: M-62 & 63, first ﬂoor v Respondent
Connaught Place, New Delhi-110001

CORAM:

Shri Samir Kumar Member
Shri Subhash Chander Kush Member
APPEARANCE: = REL

Shri Medhya Ahluwalia ~ Advocate for complainant
Shri Rahul Yadav » 4 Advocate for the respondent

ORDER
1. A complaint dated 31.08.2018 was filed under section 31 of

the Real Estate (Regulation & Development) Act, 2016 read

with rule 28 of the Haryana Real Estate [Regulation and
Development) Rules, 2017 by the complainants Mr Pranav

Sood, Mr Dinesh Sood and Mrs Monika Sood against the
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promoter M/s Athena Infrastructure Ltd. in respect of flat no.
J-121, 12t floor, Tower ] with a super area of 3880 sq. ftin the
project ‘India Bulls Enigma’ on account of violation of clause
21 of the flat buyer agreement dated 24.04.2014 for not
handing over possession on due date of 24.10.2017 which is
an obligation under sectlon 11(4) (a) of act ibid.

Since, the flat buyer agreement Was executed on 24.04.2014
i.e. prior to the commencement»of the Real Estate (Regulation
and Development) Act 2016 therefore, the penal proceedings
cannot initiated retrospectively, hence, the authority has
decided to treat the present complaint as an application for
non-compliance of contractual Hobl_ig_gtio‘n on the part of the
promoter/responderii: in terms of --section 34(f) of the Real
Estate (Regul‘etién aﬁd D_eve’lolhrﬁeflt) Act, 2016.

The particulars of the complaint case are as under: -

1. Name and location of the project | Indiabulls enigma at
Sector 110, Gurugram

2. Nature of the project Residential complex
3. Current status of project Occupation certificate
dated 17.09.2018 for

Tower ] received

4, Project area 15.6 acres
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5. DTCP license 213 of 2007
10 of 2011
64 of 2012

6. | RERA registered/ not registered. | Registered (Phase 1)

 J RERA registration no 351 0f 2017

8. Completion date as per RERA |31.08.2018 (expired
certificate but respondent has |
applied for extension |
on 18.09.2018)

9. | Apartment/unitno. | J-121, 12t floor,
P AR o™ Tower ]
10. | Apartmentmeasuring - . '*3880 sq. ft super area

5@.- . o f ‘F‘Eh

o

11, | Paymeftplah . s N E@nstrueaeﬂ—hﬁked

g:{ E\ﬁ_‘;ut E:\ Sc L\&lmf_

12. | Date oif execution of ﬂat buyer 24.04.2014

agreement

13. | Total consideration (As per Rs 3,18,49,000/-
statement of accounts dated
14.08.2018)

14. | Total arnoum paid by the Rs 3,09,82,839/-

complainant till date (As per
statement of accounts dated
14.08. 2018]

15. | Date of delivery of possession 24.10.2017

(As per clause 21 - 3 years plus 6
months grace period from the
execution of flat buyer

agreement)
16. | Delay 1 year 1 month 26 days ',
17. | Penalty clause (As per clause 22 | Rs.5 per_sq. ft;-p_er
of flat buyer agreement) month of the super area
Concecked Nidt oeles

A&;\f@\ CL\\“ 1A Page 3 of 21



R W

i HARERA
s GURUGRAM Complaint No. 800 of 2018

The details provided above have been checked on the basis of
record available in the case file provided by the complainant
and the respondent. A flat buyer agreement dated 24.04.2014
is available on record for the subject flat as per which
possession of the flat was to be delivered on 24.10.2017.
However the possession has not been delivered till date.
Taking cognizance of the complamt the authority issued
notice to the respondent for flhng reply and appearance. The
respondent through his counsel appeared on 20.12.2018. The
case came up for hearing on 20.12.2018. The reply filed on
behalf of the respondent has been perused.

Facts of the case

The complamahts submltted that they booked aresidential flat
in the project of the respondent namely 'Indlabulls enigma" at
Sector 110, Gurugram in Pawala Khusrupur Village, Gurgaon
Tehsil, Gurugi'am.

The complainants submitted that the representatives of
Indiabulls Real Estate Ltd. represented to the complainants
that Indiabulls is developing the above project through its
100% subsidiary M/s. Athena Infrastructure Ltd. The
complainants were induced to book the above flat by showing

brochures and advertisements material depicting that the
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project will be developed as a state-of-art project and shall be
one of its kinds. It was stated that the Indiabulls enigma is a
premium high-end multi-storey project being developed with
the assistance of internationally renowned architects. It was
also represented that all necessary sanctions and approvals
had been obtained to complete the same within the promised
The complainants. submlt:ted t}at the complainants were
further induced. to SIgnareprmted hat buyer’s agreement
dated 24.04.20’14”' by viftue of which the respondent allotted
unit bearing No.J - 121 on 12t Floor in Tower - ], having super
area of 3,880 sq. ft. The said flat buyer agreement is totally one

sided which impose completely biased terms and conditions

upon the corxff:léﬁnagﬁg, thggeby tilting the balance of power in

s

favour of the respondex;t,

The complainants }{ave paid a fotal sum of Rs.3,09,82,839/-
towards the aforesaid residential flat in the project from
February 2013 to March 2017 as and when demanded by the
respondent. It is pertinent to mention that 95% of the sale

consideration was paid to the respondent by 03.03.2017 but
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still the respondent has failed to deliver the passession within
the agreed time frame and has miserably delayed the project
The respondent had promised to complete the project within
a period of 36 months from the date of execution of the flat
buyer agreement with a further grace period of six months.
However in the present case the FBA executed by the
respondent is undated anﬂ -'t-‘h'éi"':'éfore date of first payment
should be considered for the purposes of calculating three
years.

The complainants submitted that the pr0]ect Indiabulls
Enigma compnses of Towe;‘s A to ] The tower D is to be
developed by another\gubsidiary o‘f I_ndrabulls namely M/s.
Varali Properties Lthhe (")t:heoli‘i'l‘bWe‘rs. i.e.AtoCandEto]are
being developed by Respondent herein. It was presented to
the complainant that Towers A to D will have 17 floors.
However, during the construction the Respondent and Varali
changed the original plan and revised the same to the
detriment of the complainants and unilaterally increased 4
floors in Towers A to D. The increase in floors/increase in FAR

changed the entire theme of the project; it shall ultimately
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disturb the density of the colony and its basic design
attraction; it will create an extra burden on the common
amenities and facilities.

The respondent increased the saleable area much more than
was originally represented by them, which will lead to a strain
on the common facilities like open areas, car parking space,

W R

club facilities, swimmifl'__g,fﬁﬁbfo usage, as with an increase in

=

e T Ly
geh MO A

population density,-thé ease of the use of common facilities is

e iy
5y

seriously corflprﬁm’issq {a.géi;&st ihe interest of the
Complainant. Mzof{\eover, the strength of the structure of Tower
A to D has been compromised, the foundation designed and
built for 17 floors would not withstand the additional load of 4
floors.

The responde.lpt_%didj not seek the consent of the complainants
for increasiné th;e;ﬂoo;'s and increased Fhe floors in a secretive
manner. It is stated thaf the énhahcement of FAR is in total
violation of representations made in the respondent’

advertisement material displayed at site as well as on the

internet.
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The unlawful act of increasing the FAR, the respondent
referred to an obscure notice released by the respondent in
non-descript newspaper(s) advertising the said change in
plan. This unconscionable act is clear violation of the legal
mandate whereby the developer is required to invite
objections from allottees before seeking any revision in the
original building plans. In this regard. It is worthwhile to
mention that the respondent has been sending various
communications. oand demancfs, Vi'c",le§ \emails, but the
respondent Ev'c.o;xsvgniently_ avoided obt&iﬁing approval of the
complainanté }'qr the i'najor ;‘:hagl_;xgésv‘ih?s_aj‘lction plans, which
has changed tflé ﬁ'i;ii:la'mentél n;'tur%’df the project.

The complainant.s also submitted that the respondent has
illegally charged car parking usage charges. The respondent
has also over charged EDC and IDC and has misrepresented
regarding claim of VAT. The Complaiﬁants after gaining fact
about illegal collection of EDC/IDC on numerous occasions
approached the Respondent at its premises and requested for
the refund of excess amount, thereafter the Respondent/

promoter finally on 05.08.2016 adjusted the excess amount of
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Rs. 3,49,200/-. The respondent did not pay any interest to the
complainants on the amount of Rs. 3,49,200/- which the
Respondent had illegally withheld for more than three years.
The respondent further artificially inflated measurable super
area and has also wrongfully charged service tax.

16. The complainants also _su_b_mij_cted that The respondent has
breached the fundamentaltermof the contract by inordinately
delaying in dehvery of the“possessmn The respondent has
committed various acts of omission -and commission by
making incorrect and false statement in the advertisement
material as well as by committing other serious acts as
mentioned in prec’éding pa_ragrap.h."The project has been

inordinately delayed:.. E REGS

Issues raised by the Complainants

17. The issues raised by the complainants are as follows:-

i. Whether the respondent has made false

representations about the project in question in

order to induce the complaint to make a booking?
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ii. Whether the respondent has unjustifiably delayed
the construction and development of the project in
question?

iii. Whether the respondent is liable to pay the delay
interest @18% per month till possession is handed
over to the Complainants, complete in all aspects?

iv. Whether the respondent has over charged EDC, IDC?

V. Whether the _res_pond_,ent has wrongfully resorted to
increase in ﬂoors/mcrease i'ii\FAf{fﬁ_w_thereby changing
the entire theme of the proiect?\

vi.  Whether the respondent has értificially inflated
measurable super area and has also wrongfully

charged service tax and PLC?
Relief(s) sought:

18. The reliefs sought by the complainant are as follows :

i. To direct the respondent to pay refund the entire paid

Award delay interest @ 18% p.a. for every month of
delay, till the handing over of possession of the

apartment complete in all respect, to the complainant;
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To direct the respondent to provide the schedule of
construction and also to rectify the breaches with regard
to extra EDC /IDC charges, wrongfully charging of
parking charges, VAT, service tax, PLC as well as for

wrongfully inflating the super area.

To direct the respondé‘ntéﬁq pay a sum of Rs. 50,000/- to
the complainants towar(;;the bost of the litigation;
Respondent’s Reply
The respondent submitted that present complaint is not

maintainable before the authority and also devoid of any
merits, which ';hg:s."_bezeniprefefred%}v‘i;h ‘the sole motive to
harass the respoﬁ_dg.gt. In-fact tﬁig&;@mpiainants are guilty of
“Suppressioquﬂj;i" and Suggestio Falsi” and has in fact
concealed thé‘- true facts about their aﬁproéching the National
Consumer Dispute Redressal Commission (NCDRC) for the
baseless grievances against the Respondent and thus try to
mislead the authority. That the instant complaint filed by the
complainants before the authority is liable to be dismissed in
view of Section 71 (1) of RERA Act 2016, which specifically

states that any customer/ complainant who has already filed a
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20.

complaint before the Ld. consumer forum/ commission(s) and
is pending, in such eventuality such
customer(s)/complainant(s) will have to withdraw his
complaint with permission from the Ld. Consumer
Forum(s)/Commission(s) to file an application before the

adjudicating officer for adjudication of his dispute, as per the

Act.

%‘ b
‘9 »e{:g w’%

The respondent sg,bnutted that the allegatlons made in the
instant complamt are v&fong lnl:;orrect andbaseless in the fact
and law. Theresptmdent denies'them inito‘to. Nothing stated in
the said complaint shall be deemed to be admitted by the
respondent merely on account of non-transverse, unless the

same is specifically admitted herein. The instant complaint is

devoid of an’y merit?; aﬁ"d .\.haé‘)‘ b‘ee”";"il prefe_rred with the sole

w s&_ e »,e
#5 o £ ' v -

motive to extract monles from the Respondent hence the

same is liable to be dismissed in limini.

. The respondent submitted that the complainant has preferred

to file their complaint before the authority for adjudication of
their complaint, however the same is ought to be filled before

adjudicating officer as per Section 71 (1) of The RERA Act,
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2016. Hence it is respectfully submitted that, the instant
complaint be referred to the Ld. Adjudicating Officer and this
authority may dismiss the same forthwith.

22. The respondent submitted that the relationship between the
complainants and the respondent is governed by the
document executed between them i.e. FBA dated 24.04.2014 It
is pertinent to mention helgémthat the instant complaint of the
complainants is further faléifying their claim from the very fact
that, the complainants have filed the instant claim on the
alleged delaﬁ in g"delivery of possession of the provisionally

#

booked unit f_hénwever the complalnants with malafide
intention hav;‘;lot é’i;clpsf(ed, in factconcealed the material fact
from this authority thatthecomplainants have been a wilful
defaulter since the beginning, not paying their instalments on
time as per the construction link plan opted by them. It is

iy stated that the complainants have not come before this

authority with clean hands and wishes to take advantage of

their own misdoings with the help of the provisions of the

RERA, which have been propagated for the benefit of innocent
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customers who are end-users and not defaulters, like the
complainants in the present complaint.

23. The respondent submitted that it is pertinent to mention here
that from the very beginning it was in the knowledge of the
complainants, that there is a mechanism detailed in the FBA

which covers the exigencies of inordinate delay caused in

completion and handing ?gﬁégxof the booked Unit ie.

£t d
Yl

enumerated in t}}p "clausé ?.ZM %’f“auly executed FBA by the
Complainants _al;:)ng.witi);’E}i;i_;égfrhplsai.ﬁtj

24. The respondent submitted that the complainant only after
being satisfied with the project in totality that the complainant

expressed his willingness to book a unit in the project looking

into the financial V-iabﬂit‘ji-: of ‘the” project and its future

ooooo

\\\\\\\\\\\

respondent.
Y o 25. The respondent also submitted that he has already completed

the construction of the Tower ] and has already obtained

occupation certificate for the said tower and have already
initiated the procedure of handing over the possession of the

units of Tower ] to its respective buyers.
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26.

27.

The respondent submitted that the delay in delivering the
possession of the flat to the complainants were beyond the
control of the respondent, since for completing a project
number of permissions and sanctions are to be required from
numerous government authorities which were delayed with
no fault of the respondent, in-addition to the problems related
to labour/ raw material and government restrictions including
National Green Tribunal which imposed a ban on carrying out
constructions in Delhi-N.QR_fhr -s“g\:reral_months, the respondent

kept on the w,:vbrk' moving steadi‘ly._Thzi’t based upon the past

o 2
"s S

e

experiences gthe respondent has spec1ﬁcally mentioned all the
above contmgencxes in the FBA dated 24.04.2014 and
incorporated them in Clause 39" of FBA filled by the
complainants.

In addition to the reasons as detailed above, there was a delay
in sanctioning of the permissions and sanctions from the
departments, in fact as of now no proper connectivity has
been provided to the project of the respondent by the Haryana
government. It will also not be out of place to mention that the

respondent has been diligently pursuing the matter with
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various authorities and hence no delay can be attributed on
the part of the Respondent.

28. It is pertinent to mention herein that the agreement for the
purpose of getting the adjudication of the instant complaint i.e.
the flat buyer agreement dated 24.04.2014 was executed
much prior to coming into Fa;;cgz_of the RERA Act, 2016 and the
HA-RERA Rules, 2017. Furtl%ftbe adjudication of the instant
complaint for the’ purpose %oyﬁ'”'? granting interest and
compensation, as prowdedunderRERAACT 2016 hastobein
reference to the agreement for sale executed in terms of said
Act and said Rules and no other agreement, whereas, the FBA
being referreﬂd to or looked into in th?s proceedings is an
agreement execu’t.ed."';ﬁljghv »Hétgféih;éémmencement of RERA
and such agrééﬁenﬁ_ as rg«fei_‘re;;igl he%’gjﬁ above. Thus, in view of
the submissic;hs:niéd; ai)ove,wno' r;lief cangbe granted to the
complainant§ on t?he basis of the new agreement to sell as per

RERA, Act 2016.

29. The respondent also submitted that he has made huge
investments in obtaining requisite approvals and carrying on

the construction and development of ‘Indiabulls enigma’
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project not limiting to the expenses made on the advertising
and marketing of the said project. Such development is being
carried on by developer by investing all the monies that it has
received from the buyers / customers and through loans that
it has raised from financial institutions. Inspite of the fact that
the real estate market has gone down badly the respondent
has managed to carry on the work with certain delays caused
due to various above mentioned reasons and the fact that on
an average more than é,()%. ol; %Ke b"uyérs of the project have
defaulted in "’making timely* ~payrﬁeﬁts towards their
outstanding dues, resulting mto mordlnate delay in the
construction 3actmtzes still the constrtictmn of the project
“Indiabulls enigma” has never been stopped or abandoned and
has now reached its pinnacle.

Determinati;n .ogf issﬁes I\
30. With respect\to isﬁie no. 1 and i;gile 2 As per clause 21 of

the flat buyer agreement executed between complainants and

respondent, the respondent was liable to deliver the booked
unit within a period of 3 years plus 6 months grace period from

the date of execution of flat buyer agreement, Accordingly the
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respondent was liable to deliver the possession of the booked
unit on the due date of 24.10.2017. The respondent has failed
to offer the possession of the booked unit till date. The
respondent has delayed the delivery of possession for a period
of 1 year 1 month 26 days. Keeping in the view the same fact
that the respondent has de_l-aye_d the delivery of possession of
the booked unit, thereforethe ‘respondent is liable under
section 18 (1) (a)-of the._é..'\Amctf :t.o pay delay interest at the
prescribed rate of 10.75% per annum for the period of delay.

With respect to issue 3, issue 4, issue 5, and issue 6 the
authority is of the view that these i$|su?s cannat be decided as
the complain;njt“sfh:éi"_séffail_zed to supp]y any ejfvidence in support

of their claim.

Findings of the aiifli‘ority

32.

The authority has complete subject matter jurisdiction to
decide the complaint regarding non-compliance of obligations
by the promoter as held in Simmi Sikka v/s M/s EMAAR MGF
Land Ltd. leaving aside compensation which is to be decided
by the adjudicating officer if pursued by the complainants at a

later stage.
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As per notification no. 1/92/2017-1TCP dated 14.12.2017
issued by Town & Country Planning Department, the
jurisdiction of Real Estate Regulatory Authority, Gurugram
shall be entire Gurugram District for all purpose with offices
situated in Gurugram. In the present case, the project in
question is situated within the planning area of Gurugram

District, therefore this authority has complete territorial

Further, in Aftab Smgh &hd ors v. Emaar MGF Land Ltd and
ors., Consumer case ne %73“1\ ef 2015, it was held that the
arbitration c]ause in agreements between the complainants
and bullderfs could | not circumscribe  jurisdiction of a
consumer. |

In the present case, the project in question was registered with
the authority vide no.351 of 2017 which has expired on
31.8.2018. Counsel for the regpondent stated that they have
applied for extensmn of reglstratlon on 18 9.2018 which is
pending with the authority. Occupatlon certlflcate in respect of
Tower-] has been received on 17.9.2018. As per clause 21 of
the flat buyer agreement dated 24.4.2014 for unitno.J121, 12t
floor, Tower-], in Indiabulls Enigma” Sector-110 Gurugram,

possession was to be handed over to the complainant within

a period of 3 years + 6 months grace period from the date of
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execution of agreement which comes out to be 24.10.2017. It
was a construction linked payment plan. However, the
respondent has not delivered the unit in time. Complainant

has already paid Rs.3,09,82,839/- to the respondent.
Decision and directions of the authority

After taking into consideration all the material facts as
adduced and produced by both the parties, the authority
exercising powers vestea in lt under section 37 of the Real
Estate (Regulation and Development) Act, 2016 hereby issues
the following directions to the respondent in the interest of
justice and fairv;pg‘ay': ' Soag
As per tl{é{pmfi'\a;sjons of section 18[1]0f the Real Estate
(Regulation & lj;eﬁéi_oprhent) Act, 2016 the respondent is
directed: to pay delayed possession charges at the
prescribed rate of interest i.e. 10.75% per annum w.e.f
24.10.2017 till the date of handing over the offer of
possession of the booked unit failing which the
complainant is entitled to refund the amount.

The arrears of interest accrued so far from the due date of

delivery of possession i.e 24.10.2017 to the date of order
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ie 20.12.2018 which on calculation comes to Rs
38,50,784.91/- shall be paid to the complainant within 90
days from the date of this order.

iii. Thereafter the respondent is also directed to pay monthly
interest of Rs 2,77,554.60/- till the handing over the

possession of the booked unit on or before 10® of every

| N\
(Samib?(umar) (Subhash Chander Kush)
Member Ry - WAL Member
pated : 201220188 R L A AN R AN

Corrected Judgement Uploaded on O€1.03320193_
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PROCEEDINGS OF THE DAY

Day and Date Thursday and 20.12.2018

Complaint No. 800/2018 Case Titled As Pranav Sood & Ors.
V/S M/S Athena Infrastructure Ltd.

Complainant Pranav Sood & Ors.

Represented through Shri Vaibhav Suri Advocate for the
complainant.

Respondent M/S Athena Infrastructure Ltd.

Respondent Represented Shri Rahul Yadav Advocate for the

through respondent.

Last date of hearing

Proceeding Recorded by Naresh Kumari

Proceedings
Project is registered with the authority.

Project was registered with the authority vide No.351 of 2017 which
has expired on 31.8.2018. Counsel for the respondent stated that they have
applied for extension of registration on 18.9.2018 which is pending with the

authority.

Occupation certificate in respect of Tower-] has been received on

17.9.2018.

Arguments heard.

As per clause 21 of the Builder Buyer Agreement dated 24.4.2014
for unit No.J121, 12%™ floor, Tower-], in Indiabulls Enigma” Sector-110

Gurugram, possession was to be handed over to the complainant within a

An Authority constituted under section 20 the Real Estate (Regulation and Development) Act, 2016
Act No. 16 of 2016 Passed by the Parliament
s (e A ) affaas, 20166 e 205 e Aiftsa Wi

AT 1 HHE GART W 20165 AGTATE dEgiT 16
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period of 3 years + 6 months grace period which comes out to be
24.10.2017. It was a construction linked payment plan. However, the
respondent has not delivered the unit in time. Complainant has already paid
Rs.3,09,82,839/- to the respondent. As such, complainant is entitled for
delayed possession charges at prescribed rate of interest i.e. 10.75% per
annum w.e.f 24.10.2017 as per the provisions of section 18 (1) of the Real
Estate (Regulation & Development) Act, 2016 till the handing over the

possession failing which the complainant is entitled to refund the amount.

The arrears of interest accrued so far shall be paid to the
complainant within 90 days from the date of this order and thereafter
monthly payment of interest till handing over the possession shall be paid

before 10t of subsequent month.

Complaint is disposed of accordingly. Detailed order will follow.

File be consigned to the registry.

Samir Kumar Subhash Chander Kush
(Member) (Member)
20.12.2018 20.12.2018

An Authority constituted under section 20 the Real Estate (Regulation and Development) Act, 2016
Act No. 16 of 2016 Passed by the Parliament
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GURUGRAM Complaint No. 800 of 2018

BEFORE THE HARYANA REAL ESTATE REGULATORY

AUTHORITY, GURUGRAM
Complaint no. : 8000f2018
First date of hearing : 20.12.2018
Date of decision : 20.12.2018

Mr Pranav Sood

Mr Dinesh Sood

Mrs Monika Sood

R/o House no-1557, Sector 38B, Chandigarh-

160036 Complainants

Versus

M/s Athena Infrastructure Ltd (Through its

Managing Director)

Regd. Office: M-62 & 63, first floor, Respondent
Connaught Place, New Delhi-110001

CORAM:

Shri Samir Kumar Member
Shri Subhash Chander Kush Member
APPEARANCE:

Shri Medhya Ahluwalia Advocate for complainant
Shri Rahul Yadav Advocate for the respondent

ORDER

1. A complaint dated 31.08.2018 was filed under section 31 of
the Real Estate (Regulation & Development) Act, 2016 read
with rule 28 of the Haryana Real Estate (Regulation and
Development) Rules, 2017 by the complainants Mr Pranav

Sood, Mr Dinesh Sood and Mrs Monika Sood against the
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promoter M/s Athena Infrastructure Ltd. in respect of flat no.
J-121, 12t floor, Tower ] with a super area of 3880 sq. ft in the
project ‘India Bulls Enigma’ on account of violation of clause
21 of the flat buyer agreement dated 24.04.2014 for not
handing over possession on due date of 24.10.2017 which is
an obligation under section 11(4)(a) of act ibid.

Since, the flat buyer agreement was executed on 24.04.2014
i.e. prior to the commencement of the Real Estate (Regulation
and Development) Act, 2016, therefore, the penal proceedings
cannot initiated retrospectively, hence, the authority has
decided to treat the present complaint as an application for
non-compliance of contractual obligation on the part of the
promoter/respondent in terms of section 34(f) of the Real
Estate (Regulation and Development) Act, 2016.

The particulars of the complaint case are as under: -

1. Name and location of the project | Indiabulls enigma at
Sector 110, Gurugram

2. Nature of the project Residential complex

3. Current status of project Occupation certificate
dated 17.09.2018 for
Tower | received

4. Project area 15.6 acres
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5. DTCP license 213 of 2007
10 of 2011
64 of 2012
6. RERA registered/ not registered. | Registered (Phase 1)
7. RERA registration no 351 0f 2017
8. Completion date as per RERA | 31.08.2018 (expired
certificate but respondent has
applied for extension
on 18.09.2018)
9. Apartment/unit no. J-121, 12t floor,
Tower ]
10. | Apartment measuring 3880 sq. ft super area
11. | Payment plan Construction linked
payment plan
12. | Date of execution of flat buyer 24.04.2014
agreement
13. | Total consideration (As per Rs 3,18,49,000/-
statement of accounts dated
14.08.2018)
14. | Total amount paid by the Rs 3,09,82,839/-
complainant till date (As per
statement of accounts dated
14.08.2018)
15. | Date of delivery of possession 24.10.2017
(As per clause 21 - 3 years plus 6
months grace period from the
execution of flat buyer
agreement)
16. | Delay 1 year 1 month 26 days
17. | Penalty clause (As per clause 22 | Rs. 5 per sq. ft. per
of flat buyer agreement) month of the super area
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The details provided above have been checked on the basis of
record available in the case file provided by the complainant
and the respondent. A flat buyer agreement dated 24.04.2014
is available on record for the subject flat as per which
possession of the flat was to be delivered on 24.10.2017.
However the possession has not been delivered till date.
Taking cognizance of the complaint, the authority issued
notice to the respondent for filing reply and appearance. The
respondent through his counsel appeared on 20.12.2018. The
case came up for hearing on 20.12.2018. The reply filed on
behalf of the respondent has been perused.

Facts of the case

The complainants submitted that they booked a residential flat
in the project of the respondent namely "Indiabulls enigma" at
Sector 110, Gurugram in Pawala Khusrupur Village, Gurgaon
Tehsil, Gurugram.

The complainants submitted that the representatives of
Indiabulls Real Estate Ltd. represented to the complainants
that Indiabulls is developing the above project through its
100% subsidiary M/s. Athena Infrastructure Ltd. The
complainants were induced to book the above flat by showing

brochures and advertisements material depicting that the
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project will be developed as a state-of-art project and shall be
one of its kinds. It was stated that the Indiabulls enigma is a
premium high-end multi-storey project being developed with
the assistance of internationally renowned architects. It was
also represented that all necessary sanctions and approvals
had been obtained to complete the same within the promised
time frame.

8. The complainants submitted that the complainants were
further induced to sign a pre-printed flat buyer’s agreement
dated 24.04.2014 by virtue of which the respondent allotted
unit bearing No.] - 121 on 12t Floor in Tower - ], having super
area of 3,880 sq. ft. The said flat buyer agreement is totally one
sided which impose completely biased terms and conditions
upon the complainants, thereby tilting the balance of power in
favour of the respondent.

9. The complainants have paid a total sum of Rs.3,09,82,839/-

towards the aforesaid residential flat in the project from

February 2013 to March 2017 as and when demanded by the
respondent. It is pertinent to mention that 95% of the sale

consideration was paid to the respondent by 03.03.2017 but
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still the respondent has failed to deliver the possession within
the agreed time frame and has miserably delayed the project
The respondent had promised to complete the project within
a period of 36 months from the date of execution of the flat
buyer agreement with a further grace period of six months.
However in the present case the FBA executed by the
respondent is undated and therefore date of first payment
should be considered for the purposes of calculating three
years.

The complainants submitted that the project Indiabulls
Enigma comprises of Towers A to J. The tower D is to be
developed by another subsidiary of Indiabulls namely M/s.
Varali Properties Ltd. The other Towersi.e. Ato Cand Eto]J are
being developed by Respondent herein. It was presented to
the complainant that Towers A to D will have 17 floors.
However, during the construction the Respondent and Varali
changed the original plan and revised the same to the
detriment of the complainants and unilaterally increased 4
floors in Towers A to D. The increase in floors/increase in FAR

changed the entire theme of the project; it shall ultimately
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disturb the density of the colony and its basic design
attraction; it will create an extra burden on the common
amenities and facilities.

The respondent increased the saleable area much more than
was originally represented by them, which will lead to a strain
on the common facilities like open areas, car parking space,
club facilities, swimming pool usage, as with an increase in
population density, the ease of the use of common facilities is
seriously compromised against the interest of the
Complainant. Moreover, the strength of the structure of Tower
A to D has been compromised, the foundation designed and
built for 17 floors would not withstand the additional load of 4
floors.

The respondent did not seek the consent of the complainants
for increasing the floors and increased the floors in a secretive
manner. It is stated that the enhancement of FAR is in total
violation of representations made in the respondent’
advertisement material displayed at site as well as on the

internet.
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The unlawful act of increasing the FAR, the respondent
referred to an obscure notice released by the respondent in
non-descript newspaper(s) advertising the said change in
plan. This unconscionable act is clear violation of the legal
mandate whereby the developer is required to invite
objections from allottees before seeking any revision in the
original building plans. In this regard. It is worthwhile to
mention that the respondent has been sending various
communications and demands, vide emails, but the
respondent conveniently avoided obtaining approval of the
complainants for the major changes in sanction plans, which
has changed the fundamental nature of the project.

The complainants also submitted that the respondent has
illegally charged car parking usage charges. The respondent
has also over charged EDC and IDC and has misrepresented
regarding claim of VAT. The Complainants after gaining fact
about illegal collection of EDC/IDC on numerous occasions
approached the Respondent at its premises and requested for
the refund of excess amount, thereafter the Respondent/

promoter finally on 05.08.2016 adjusted the excess amount of
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Rs. 3,49,200/-. The respondent did not pay any interest to the
complainants on the amount of Rs. 3,49,200/- which the
Respondent had illegally withheld for more than three years.
The respondent further artificially inflated measurable super
area and has also wrongfully charged service tax.

16. The complainants also submitted that The respondent has
breached the fundamental term of the contract by inordinately
delaying in delivery of the possession. The respondent has
committed various acts of omission and commission by
making incorrect and false statement in the advertisement
material as well as by committing other serious acts as
mentioned in preceding paragraph. The project has been

inordinately delayed.

Issues raised by the Complainants

17. The issues raised by the complainants are as follows:-

e S W

CH??Fman i Whether the respondent has made false

representations about the project in question in

order to induce the complaint to make a booking?
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ii. Whether the respondent has unjustifiably delayed
the construction and development of the project in
question?

iil. Whether the respondent is liable to pay the delay
interest @18% per month till possession is handed
over to the Complainants, complete in all aspects?

iv. Whether the respondent has over charged EDC, IDC?

V. Whether the respondent has wrongfully resorted to
increase in floors/increase in FAR thereby changing
the entire theme of the project?

Vi. Whether the respondent has artificially inflated
measurable super area and has also wrongfully

charged service tax and PLC?

Relief(s) sought:

18. The reliefs sought by the complainant are as follows :

i. To direct the respondent to pay refund the entire paid

Award delay interest @ 18% p.a. for every month of
delay, till the handing over of possession of the

apartment complete in all respect, to the complainant;
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ii.

iii.

19.

HARER

To direct the respondent to provide the schedule of
construction and also to rectify the breaches with regard
to extra EDC /IDC charges, wrongfully charging of
parking charges, VAT, service tax, PLC as well as for

wrongfully inflating the super area.

To direct the respondents to pay a sum of Rs. 50,000/- to
the complainants towards the cost of the litigation;

Respondent’s Reply

The respondent submitted that present complaint is not
maintainable before the authority and also devoid of any
merits, which has been preferred with the sole motive to
harass the respondent. In fact the complainants are guilty of
“Suppressio veri” and Suggestio Falsi” and has in fact
concealed the true facts about their approaching the National
Consumer Dispute Redressal Commission (NCDRC) for the
baseless grievances against the Respondent and thus try to
mislead the authority. That the instant complaint filed by the
complainants before the authority is liable to be dismissed in
view of Section 71 (1) of RERA Act 2016, which specifically

states that any customer/ complainant who has already filed a
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complaint before the Ld. consumer forum/ commission(s) and
is pending, in such eventuality such
customer(s)/complainant(s) will have to withdraw his
complaint with permission from the Ld. Consumer
Forum(s)/Commission(s) to file an application before the
adjudicating officer for adjudication of his dispute, as per the
Act.

The respondent submitted that the allegations made in the
instant complaint are wrong, incorrect and baseless in the fact
and law. The respondent denies them in toto. Nothing stated in
the said complaint shall be deemed to be admitted by the
respondent merely on account of non-transverse, unless the
same is specifically admitted herein. The instant complaint is
devoid of any merits and has been preferred with the sole
motive to extract monies from the Respondent, hence the
same is liable to be dismissed in limini.

The respondent submitted that the complainant has preferred
to file their complaint before the authority for adjudication of
their complaint, however the same is ought to be filled before

adjudicating officer as per Section 71 (1) of The RERA Act,
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2016. Hence it is respectfully submitted that, the instant
complaint be referred to the Ld. Adjudicating Officer and this
authority may dismiss the same forthwith.

The respondent submitted that the relationship between the
complainants and the respondent is governed by the
document executed between them i.e. FBA dated 24.04.2014 It
is pertinent to mention herein that the instant complaint of the
complainants is further falsifying their claim from the very fact
that, the complainants have filed the instant claim on the
alleged delay in delivery of possession of the provisionally
booked unit however the complainants with malafide
intention have not disclosed, in fact concealed the material fact
from this authority that the complainants have been a wilful
defaulter since the beginning, not paying their instalments on
time as per the construction link plan opted by them. It is
stated that the complainants have not come before this
authority with clean hands and wishes to take advantage of
their own misdoings with the help of the provisions of the

RERA, which have been propagated for the benefit of innocent

Page 13 of 21



O
HHa W

23.

24.

HARER

GURUGRAM Complaint No. 800 of 2018

customers who are end-users and not defaulters, like the
complainants in the present complaint.

The respondent submitted that it is pertinent to mention here
that from the very beginning it was in the knowledge of the
complainants, that there is a mechanism detailed in the FBA
which covers the exigencies of inordinate delay caused in
completion and handing over of the booked Unit i.e.
enumerated in the “clause 22" of duly executed FBA by the
Complainants along with their complaint.

The respondent submitted that the complainant only after
being satisfied with the project in totality that the complainant
expressed his willingness to book a unit in the project looking
into the financial viability of the project and its future
monetary benefits got the said unit booked with the
respondent.

The respondent also submitted that he has already completed
the construction of the Tower ] and has already obtained
occupation certificate for the said tower and have already
initiated the procedure of handing over the possession of the

units of Tower ] to its respective buyers.
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The respondent submitted that the delay in delivering the
possession of the flat to the complainants were beyond the
control of the respondent, since for completing a project
number of permissions and sanctions are to be required from
numerous government authorities which were delayed with
no fault of the respondent, in addition to the problems related
to labour/ raw material and government restrictions including
National Green Tribunal which imposed a ban on carrying out
constructions in Delhi-NCR for several months, the respondent
kept on the work moving steadily. That based upon the past
experiences the respondent has specifically mentioned all the
above contingencies in the FBA dated 24.04.2014 and
incorporated them in “Clause 39” of FBA filled by the
complainants.

In addition to the reasons as detailed above, there was a delay
in sanctioning of the permissions and sanctions from the
departments, in fact as of now no proper connectivity has
been provided to the project of the respondent by the Haryana
government. It will also not be out of place to mention that the

respondent has been diligently pursuing the matter with
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various authorities and hence no delay can be attributed on
the part of the Respondent.

It is pertinent to mention herein that the agreement for the
purpose of getting the adjudication of the instant complaint i.e.
the flat buyer agreement dated 24.04.2014 was executed
much prior to coming into force of the RERA Act, 2016 and the
HA-RERA Rules, 2017. Further the adjudication of the instant
complaint for the purpose of granting interest and
compensation, as provided under RERA ACT, 2016 has to be in
reference to the agreement for sale executed in terms of said
Act and said Rules and no other agreement, whereas, the FBA
being referred to or looked into in this proceedings is an
agreement executed much before the commencement of RERA
and such agreement as referred herein above. Thus, in view of
the submissions made above, no relief can be granted to the
complainants on the basis of the new agreement to sell as per
RERA, Act 2016.

The respondent also submitted that he has made huge
investments in obtaining requisite approvals and carrying on

the construction and development of ‘Indiabulls enigma’
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project not limiting to the expenses made on the advertising
and marketing of the said project. Such development is being
carried on by developer by investing all the monies that it has
received from the buyers / customers and through loans that
it has raised from financial institutions. Inspite of the fact that
the real estate market has gone down badly the respondent
has managed to carry on the work with certain delays caused
due to various above mentioned reasons and the fact that on
an average more than 50% of the buyers of the project have
defaulted in making timely payments towards their
outstanding dues, resulting into inordinate delay in the
construction activities, still the construction of the project
“Indiabulls enigma” has never been stopped or abandoned and
has now reached its pinnacle.

Determination of issues

With respect to issue no. 1 and issue 2, As per clause 21 of
the flat buyer agreement executed between complainants and
respondent, the respondent was liable to deliver the booked
unit within a period of 3 years plus 6 months grace period from

the date of execution of flat buyer agreement. Accordingly the
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respondent was liable to deliver the possession of the booked
unit on the due date of 24.10.2017. The respondent has failed
to offer the possession of the booked unit till date. The
respondent has delayed the delivery of possession for a period
of 1 year 1 month 26 days. Keeping in the view the same fact
that the respondent has delayed the delivery of possession of
the booked unit, therefore the respondent is liable under
section 18 (1) (a) of the Act to pay delay interest at the
prescribed rate of 10.75% per annum for the period of delay.

With respect to issue 3, issue 4, issue 5, and issue 6 the
authority is of the view that these issues cannot be decided as
the complainants has failed to supply any evidence in support

of their claim.

Findings of the authority

32.

The authority has complete subject matter jurisdiction to
decide the complaint regarding non-compliance of obligations
by the promoter as held in Simmi Sikka v/s M/s EMAAR MGF
Land Ltd. leaving aside compensation which is to be decided
by the adjudicating officer if pursued by the complainants at a

later stage.
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As per notification no. 1/92/2017-1TCP dated 14.12.2017
issued by Town & Country Planning Department, the
jurisdiction of Real Estate Regulatory Authority, Gurugram
shall be entire Gurugram District for all purpose with offices
situated in Gurugram. In the present case, the project in
question is situated within the planning area of Gurugram
District, therefore this authority has complete territorial
jurisdiction to deal with the present complaint.

Further, in Aftab Singh and ors. v. Emaar MGF Land Ltd and
ors., Consumer case no. 701 of 2015, it was held that the
arbitration clause in agreements between the complainants
and builders could not circumscribe jurisdiction of a
consumer.

In the present case, the project in question was registered with
the authority vide no.351 of 2017 which has expired on
31.8.2018. Counsel for the respondent stated that they have
applied for extension of registration on 18.9.2018 which is
pending with the authority. Occupation certificate in respect of
Tower-] has been received on 17.9.2018. As per clause 21 of
the flat buyer agreement dated 24.4.2014 for unit no.J121, 12t
floor, Tower-], in Indiabulls Enigma” Sector-110 Gurugram,
possession was to be handed over to the complainant within

a period of 3 years + 6 months grace period from the date of
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execution of agreement which comes out to be 24.10.2017. It
was a construction linked payment plan. However, the
respondent has not delivered the unit in time. Complainant

has already paid Rs.3,09,82,839/- to the respondent.
Decision and directions of the authority
After taking into consideration all the material facts as
adduced and produced by both the parties, the authority
exercising powers vested in it under section 37 of the Real
Estate (Regulation and Development) Act, 2016 hereby issues
the following directions to the respondent in the interest of
justice and fair play :
As per the provisions of section 18 (1) of the Real Estate
(Regulation & Development) Act, 2016 the respondent is
directed to pay delayed possession charges at the
prescribed rate of interest i.e. 10.75% per annum w.e.f
24.10.2017 till the date of handing over the offer of
possession of the booked wunit failing which the
complainant is entitled to refund the amount.
The arrears of interest accrued so far from the due date of

delivery of possession i.e 24.10.2017 to the date of order
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i.e 20.12.2018 which on calculation comes to Rs
38,50,784.91/- shall be paid to the complainant within 90
days from the date of this order.

iil. Thereafter the respondent is also directed to pay monthly
interest of Rs 2,77,554.60/- till the handing over the
possession of the booked unit on or before 10t of every
subsequent month.

37. Complaint is disposed of accordingly.

38. File be consigned to the registry.

(Samir Kumar) (Subhash Chander Kush)
Member Member

Dated : 20.12.2018

Judgement Uploaded on 08.01.2019
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