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Date of Hearing: 01.04.2022
Present: - Mr. Himanshu Raij, learned counsel for the complainanis

in complaint ne. 529/2018 and 3052/2019 through Video
Conference.

Mr. Vishal Madan, leared counsel for the complainant in
complaint no. 220/2020 through Video Conference.

Mr. Yogesh Kumar, learned counsel for the complainant
in complaint no. 1324/2020 through Video Conference.
Mr, Sanjeev Punj, learned counsel for the complainant in
complaint no. 1454/2020 through Video Conference.

Mr. Neeraj Goel, learned counsel for the complainant in
complaint no. 274/2020 through Video Conference.

Ms. Jasneet Kaur, leamed counsel for the complainant in
complaint no. 1104/2021 through Video Conference.

Mr. Subhnit Hans, leamned counsel for the complainant in
complaint no. 3702021 through Video Conference.

Mone present for complaint no. 755/18, 1068/18,
1069718, 1298/2020, 1321/2020, 2144/2019, 1108/21

Mr. Kamaljeet Dahiva, leamed counsel for the
respondent through Video Conference
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ORDER (DILBAG SINGH SIHAG-MEMBER)

1.  All captioned matters were filed before this Authority in the year
2018, 2019, 2020 and 2021. In all the cases relief of refund has been sought.
These matters were not being heard for last nearly 2 years on account of
jurisdiction of Authority to deal with the complaints in which relief of refund
had been sought having been challenged firstly before Hon'ble High Court

and then before Hon"ble Supreme Court of India.

2, MNow the position of law has changed on account of verdict of Hon'ble
Supreme Court delivered in similar matters pertaining 10 the State of Uttar
Pradesh in lead SLP Civil Appeal No. 6745-6749 titled as M/s, Newtech
Promoters and Developers Pvt. Lid, v, State of Uttar Pradesh & Ors. Eic.
Thereafter, Hon'ble High Court of Punjab and Harvana have further clarified
the matter in CWP No. 6688 of 2021 titled as Ramprastha Promoters and
Developers Pvt. Ltd. v. Union of India and Ors. Vide order dated 13.
01.2022,

Consequent upon above judgment passed by Hon'ble High Court, this
Authority has passed a Resolution No. 164.06 dated 31.01.2022 the
operative part of which is reproduced below:

“4. The Authority has now further considered the matter
and observes that after vacation of stay by Hon'ble High Court
vide its order dated 11.09.2020 against amended Rules
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notified by the State Government vide notification dﬂiled
12.09.2019, there Was no bar on the Authority 10 deal wﬂjn
complaints in which celief of refund was sought. No stay 13

operational on the Authotity after that. Howeyss, © account
of judgment of Hon'ble High Court passed in CWP No. 331;14'-1
of 2018, having been stayed by Hon'ble Supreme Court vide
order dated 05.11.2020, Authority had decided not to exercise
this jurisdiction and had decided await outcome of SLPs
pending before Hon'ble Apex Court,

Authority further decided not 10 exercise its jurisdiction even
after clear interpretation of law made by Hon'ble Apex Court
in U.P. matters in appeal No(s) 6745-6749 of 2021 - M's
Newtech Promoters and Developers Pyt Lid. Versus State of
UP and others etc. because of continuation of the stay of the
judgment of Hon'ble High Court.

[t was for the reasons that technically speaking, stay granted
by Hon’ble Apex Courl against judgment dated 16.10.2020
passed in CWP No. 38144 of 201 % and other matters were still
operational. Now, the position has materially changed after
judgment passed by Hon'ble High Court in CWP No. 6688 of
2021 and other connected matters, the relevant paras 23, 23
and 26 of which have been reproduced sbove

5. Large number of counsels and complainanis have been
arguing before this Authority that after clarification of law
both by Hon'ble Supreme Court as well as by High Court and
now in view of judgment of Hon'ble High Court in CWF
No.(s) 6688 of 2021, matters pending before the Autherity in
which relief of refund has been sought should not adjourned

any further and should be taken into consideration by the
Authority.

Authority after consideration of the arguments agrees that

order passed by Hon'ble High Coun further clarifies that
Authority would have jurisdiction to entertain complaints in
which relief of refund of amount, interest on the refund
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amount, payment of interest on delayed delivery of possession,

and penal interest thereon s sought. Jurisdiction in such
matters would not be with Adjudicating Officer.  This

judgment has been passed after duly considering the judgment
of Hon'ble Supreme Court passed in M/ Newtech Promoters
and Developers Pvi. Lid. Versus State of UP and others €ic.

6. In view of above interpretation and reiteration of law by
Hon'ble Supreme Court and Hon'hle High Court, Authority
resolves to take up all complaints for consideration including
the complaints in which relief of refund is sought as per law
and pass appropriate orders. Accordingly, all such matters
filed before the Authority be listed for hearing. However, no
order will be passed by the Authority in those complainis as
well as execution complaints in which a specific stay has been
granted by Hon'ble Supreme Court or by Hon'ble High Court.
Those cases will be taken into consideration after vacation of
stay. Action be initiated by registry accordingly.”

Now the issue relating to the jurisdiction of Authority stands finally settled.

Accordingly, Authority hercby proceeds with dealing with this matter on its
merits.

3. A detailed order in all the captioned complaints was passed by

Authority vide its order dated 27.10.2020. The said order in its enlirety 1s

reproduced below:-

1 All the above captioned complaints are taken
up together as the grievances involved therein are pertaining to
the same respondent. Facts of Complaint no. 332 of 2018 titled
as Shashank Versus Raheja Developers Ltd. is taken as lead
case.
2z : In present complaints, the complainants are seeking
refund of the amount already paid to the respondent for
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purchase of apartments due to non-completion of the project ill

date. qu&!éfi l@lmﬂl muﬂﬁﬁl Im' IﬁE]JUIlIi:II-l seeks

adjournment as he is not ready for arguments due to his
personal difficulty. _
1 This is the 14" hearing of the case. Certan
observations were made in the order dated 26.03.2012 which
are uced as below:
Thie bunch of 9 complaints was taken up
together for disposal. In some of the cases today is the R
hearing. Other matters also have been heard 3.4 and 6
times earlier depending upon their date of institution,
Brief facts of the matter have already been caplured in the
egrlier orders of the Authority. A specific reference,
however, is made to the orders dated 15.1.2019,
30.01.2019 and 26.2.2019.
2. Ms Rupali Verma appeared as counsel in eight cases
and Shri Himanshu Raj appeared in respect in on¢
complaint. Ms. Rupali Verma appeared for all the
complainants who have been allotted apartments in low
rise buildings whereas Shri Himanshu Raj appeared in
respect of the complainant who has been allotted
apartment in the high-rise building,
3.  In furtherance of the orders dated 26.02.2019 of
this Authority the arguments of Shri Kamal Dahiya,
learned counsel for the respondent No.l were heard.
There-after arguments of Shri Eklavya Gupta learned
counsel for the respondent No2 were heard. It is
important to first discuss the arguments put forward by
both the Ld. Counsels.
4. Shri Kamal Dahiya learned counsel for the
respondent No.1 made following submissions:
(i) Respondents are keen to complete the colony but on
account of hindrances being created by the respondent
No.2, who are land owner’s licensee of the project, the
project is not progressing and the development 15
halted. He also stated that respondent no. 2 had
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executed o sale deed for the sale of the land of the
project in favour of the developer. The said sale deed
was duly registered with the Revenue Department.

Now respondent No.2 has filed a Civil Suit against the
respondent No.l challenging the said sale deed as
heing void because of lack of consideration. This has
stalled the development of the project and all
construction activities have come to 4 standstill.

(ii) That the respondent MNo2 had approached the
National Consumer Dispute Redressal Commission,
New Delhi. After hearing the matter Hon'ble NCDRC
has passed the following orders:

sConsidering  all  the facts and
circumstances of the case, the complainant 5
disposed of with the following directions:

The opposite party shall complete the
construction of the residential arca
allotted/allocated to the complainants, in the
project ‘Raheja Oma’, in all respects and
obtain the requisite occupancy certificale
thereof on or before 30.6.2020.

The opposite party, after completing
the construction and obtaining the requisite
occupancy certificate place the said ares at
the disposal of the complainants on or before
30.9.2020.

The opposite party shall pay
compensation calculated (@ Rs.7/- per sq. ft.
per month of the super area allotted/allocated
to the complainants with cffect from
17.42016 till the date on which the said
residential area in the project ‘Raheja Oma’
is placed at the disposal of the complainants

The compensation shall be paid at the
time the constructed area in terms of this
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order i placed at the disposal of the
complainants.”

Shri Dahiya argued that by virtue of the orders of
Hon'ble NCDRC the respondent No.2 has become an
allottee of the project. Now they have no locus standi to
challenge the said sale deed executed by the respondent
no.Z.

(ili} That the respondent N2 are using strong armed
tactics and are denying them access 10 the project
land. They are turning their trucks back, as a result, it
is not possible for respondent no.1 o recommence the
construction work of the project.

5.  The arguments put forth by the learned counsels for

the complainants are as follows: -

(i)  That the respondent No.1 has deliberately stopped
the construction work for the reasons best Known
to him. There is no bar on them from any court of
law or any other authority against starting the
construction activities. The arguments of the
respondent No.l is that respondent No.2 is using
strong arm tactics and is denying them access 10
the project land are nothing but lame excuses only
to justify the inaction on their part.

(i)  Reparding the civil suit pending between both the
respondents in the civil court relating w the alleged
sale deed, there is no stay order granted by the
court against any of the partics. The pendency of
civil suit is no bar against the Respondent MNo.l in
commencing the construction of the project.

(iii) The orders passed by Hon'ble NCDRC 18 also not
a hindrance in any manner against the Respondent
Na. 1. It merely re-defines the relationship between
both the respondents. Both the respondents had
entered into a collaboration agreement which is the
basic document defining the relationships between
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(iv)
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e two. The allotiees have nothing 10 do with their
internal dispute if any, Complainants have entered
into builder=huycr agresment with the Respondent
No.1 who 15 NOwW fﬂlhl’l.g 1o diﬁﬂhﬂl’gﬁ hiE
responsibilities by putting forth such lame excuse
and is unnecessarily trying to shift the blame of
Respondent No.2. Even if there is a legitimate
dispute, the Respondent No.1 and 2 should settle 1t
at the carliest. Their intermal dispute cannot
adversely affect legitimate ri ghts of the allottees.
Learned counsels for the complainants alleges
setious diversion of the funds of the project
collected from the allottees as well as from the
various financial institutions. They allege that the
Respondent No.1 had mortgaged the project with
IFCI Ltd, and have raised Rs.75 crores loan against
it Another loan has of Rs.55 crore been raised
from the Punjab Mational Bank. Shri Himanshu
Raj, Ld. counsel for the complainant stated that the
entire money amounting to Rs.130 crores has been
dishursed in favour of the Respondent No.1 but the
same has not been invested on the project. Instead,
the respondent No.1 has diverted the same against
ihe interests of the allottees.

Learned counsels for complainants allege that mala
fide intention of Respondent No.l are further
proved from the fact that Respondent No.1 had
made a collaboration agreement with a Japanese
Firm, one of the terms of which was that the
licence of the land shall be transferred in favour of
Respondent No.l. An application in this regard
was filed in the Town & Country Planning
Department but the same was nol approved on
account of some dispute having arisen between
both the respondents. The mala fide intension of
Respondent No.2 are also exhibited from the fact

:;},,
_'_._.__._I—-'-

T

11




(vi)

(vii)

6. In
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that he had issued a no objection certificate in
favour of the Respondent No.l for transfer of the
licence for collaboration with a Japanese Firm.
Nearly 50% of apartments in the project, both in
high rise as well as well as in low rise buildings
have been allotted and huge sum of money has
heen collected from the allottees. Neither the
money collected from the allottees nor raised by
way of loan/morigage has been invested in the
project. This is a clear indication that Respondent
No.1 has diverted the funds for their own personal
gains to the detriment of the allotiees.

Arguing for the complainant in Complaint No.329
of 2018 Shri Himanshu Raj stated that admittedly
the construction of high-rise building has not even
commenced beyond some basic excavation work at
the basement. Accordingly, there is no likelithood
of its completion in foresecable future, especially
in view of the facts and circumstances narrated
ahove. He requested that in respect of his clicnt,
the orders for refund of the money paid along with
interest and compensation should be passed,

view of the aforesaid submissions of the both the

parties the Authority observes as follows: -

(1)

Admittedly, Respondent No.2 is the landowner
licensee of the project. Licence No.27 of 2011
was granted in his favour. Prior to the grant of
license a collaboration agreement had been
made between them by virue of which almost
entire capital investment was to be made by
respondent No.| and in licu of the construction
of land, the respondent No.2 was to get 23% of
the total saleable arca.

The Authority observes that when under
the collaboration agreement rights and
responsibilities of both the parties were clearly

o
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(ii)

(iii)

(iv)

(v)

Complaint No. 529, 755, 1068, 1069 of 2018
Complaint No. 2144, 3052 of 1019

Complaint No. 220, 274, 1104, 1298, 1321, 1324, 1454 of 2020

COMpiEInt NG, 376, M40 of adea

defined, it is not clear why was a sale deed
executed by the respondent No.2 in favour of
respondent No.1, and that also without citing
any sale consideration in their favour,

In so far as the orders of Hon"ble NCDRC i3
concerned, it only redefines/clarifies the
relationship between both the respondents
which has no impact on the rights of the
allottees. The respondent No.l has been
directed to fulfil their obligation by certain
prescribed dates. It is not understood how is
respondent MNo. 1 taking shelter behind this order
of the the Hon'ble NCDRC to justily non-
resumption of construction activities.

It has been argued that an appeal has been [iled
by respondent No.l in the Hon'ble Supreme
Court Copy of the said appeal was not
submitted to enable the Authority to understand
its exact nature. On the next date a copy of it
shall be submitted by respondent No.1,
Respondent No.| alleges that Respondent No.2
18 obstructing access to the project land by
using strong arm tactics. Allegedly, this is being
done for last couple of years. On a question
being posed by the Authority whether any FIR
in this regard has been lodged or assistance of
the police has been sought, Shri Dahiva could
not come forward with any satisfactory reply.
Accordingly, it appears that this also is a lame
excuse.

No reply was given by the learmed counsel for
respondent No.l regarding utilisation of funds
raised from the allottees and from the financial
institutions. They will have to cxplain how
much funds have been raised from wvarious
sources where they have been deploved.

&
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(vi) It Appeds (il boll the rﬂ:sFundmL are in

collusion with each other. Both the parties
appears to be collaborating with each other right
from the beginning. They have fucilitated
collaboration with the Japanese firm. They have
also collaborating for transfer of licence in
favour of respondent No.l. Therc is no stay
order from the civil court and there is no bar in
commencing the construction activities. The
argument of the respondents appears to be only
a ploy to continue to deny legitimate rights of
the allottees.
T From the foregoing discussions the
Authority is of prima-facie view that respondent
Mo.1 is not deliberately completing the project. He
has gathered huge amount of money by sale of
nearly 50% of the project and have also raised an
amount of 130 erores by way of loan/morigage.
Apainst such a massive collection, much less
amount appears to have been invested on the
project which points to the fact that respondent
no.l has siphoned away funds of the project. Now
the respondent No.l & 2 are indulging into
fruitless litigation and are levelling baseless
allegations and counter allegations against cach
other in order o buy time and to justify their
inaction for non-completion of the project. They
have sold nearly 50% of the high-rise building in
respect of which even construction work has not
begun.
8.  Before passing final verdict in the matter the
Authority would like to understand the status of the
project. The respondent No.l is now ordered 1o
furnish following information one week to the
prior next date of hearing and also gend 11s copy 1o

all the complainants: -
14
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(i) The number of apartments in the
project, sepatately in the low-rise building and
the high-rise building.

(i) The number of apartments sold in both
types of buildings.

(iii} The total amount collected in respect of
both types of towers. Details of the amounts
collected from each allottee should also be
prepared and brought in the court.

(iv} The amount raised by way of loans,
mortgage or any other means for the project.
The documents vide which the said loans were
raised be furnished 1o the Authority.

(v) The amount spent on the project so far.
(vi) A cettificate of the Chartered
Accountant showing the amounts received
from various resources including as stated
above, and the amount spent on the
construction of the project.

(vii) If less amount has been spent than
collected, then an affidavit as to where
remainder of money is lving at present.

(viii) Status of redemption of the mortgage
deed,

The Authority also observes that this project of
the respondents has been registered with the
Authority vide Registration No.30 of 2017{Akash
Tower) and Registration No.29 of 2017(Sansara
Residency). Since disputes are pending between
the respondent Mol and 2 relating to the
ownership of the land, Authority deems it
appropriate to re-open and review the regisiration
certificate to the respondents. The Law Associate
concerned shall send a copy of this order to the
Project Section for initiating a Suo-Motu complaint
against the respondents. A copy of this order shall

)
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be sent 1o the respondent to show cause as 1o why

their registeation cortificate be not cancelled.
Adjourned 1o 24.04.2019.

4. In furtherance of the above said order a sou
motu complaint bearing no. 1083 of 2019 was registered
and the matter had been dealt in detail. The operative
portions of the order are reproduced as below:

') The Case of the respondent M/s Raheja
Developers Lad, is that they have invested more
money on the project then has been collected from
the allottees. Further, they have raised only Rs. 33
crores as loan and not Rs. 130 crores as observed
in the order dated 26.3.2019. They are serious
gbout completing the project but are facing
difficulties from the land owner Shri Pawan Kumar
who is using strong arm tactics to obstruct the
construction work. It is because of the activities of
Shri Pawan Kumar, the original land owner, due to
which the project has not been completed.

Shri Raheja argued that the land owners had
executed a sale deed of the land of the project in
their favour on the basis of which they had applied
for transfer of license in their name. The
consideration for the sale of the land was that 23%
of built up apariments shall be given to the original
land owners. Further, now this 23% developed
apartments have been reduced to 18% lor the
reason of adjustment of due amount of EDC and
other charges. The original land owners now are
cntitled to only 18% of built up apartments.

Shri Raheja further stated that despite clear
and unambiguous agrecment between the earlier
land owners and the developers, the land owners

16
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institated civil litigation in which the registered
sale deed of the land of the project has been
challenged for the reason of lack of consideration
which could make the agreement void Shri Raheja
stated that pending civil litigation has put a
question mark on the future of the project. Till the
civil litigation is cleared, further investment in the
project will be very risky because in case the civil
courl decides against them, their huge invesiment
in the project could be jeopardised.

Shn Raheja stated that they require support
of this Authority in directing the land owners to
withdraw the litigation and not use strong arm
tactics against them and allow them to resume
construction work.

3. During arguments it was admitted by
Shri Raheja that the high rise building in the
project i1 meant to be a 40 storevs building of
which only two storeyvs have been construction
work is almost complete and finishing work could
be completed over a period of next one year or so,
provided hurdles being create in their way by the
original land owners arc removed.

4. On the other hand, the case of the
original land owners Shri Pawan Kumar and Shrni
Praveen Kumar is that earlier 23% and now 18%
fully developed apartments have to be given to
them by the developers. Now they should he
treated as allottees of the project in the respect of
the apartments which will come into their share.
They cited a decision of Hon'ble NCDRC in which
an order has been given to the respondent M/s
Raheja developers for completing their apartments
within two years.
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The principle thrust of the arguments of the
landowners is that while they are entitled 10

purctieq their civil litigation oy per their rights,
the same time they should be treated as allotiees ol
the extent of 18% of the total apartments of the

project.

5 The Authority is to tentative view that
forensic audit of the accounts of the project
deserves to be conducted to determine whether
promater developers has diverted any money from
the project to the prejudice of the alloitees.
Simultaneously, the Authority is of the considered
view that the erstwhile owners Shri Pawan Kumar
and Shri Praveen Kumar cannot be treated as
allottees. Simultanecusly, the Authority is of the
considered view that the erstwhile owners Shn
Pawan Kumar and Shri Praveen Kumar cannol be
treated as allottees of the apartments of the
projects. The facts and circumstances of the matter
leads to unmistakeable conclusion that Shri Pawan
Kumar and Shri Praveen Kumar are partners in the
project. They are original land owners and license
was also granted in their favour by the Town &
Country Planning Department. In fact the license
still stands in their name as the same hag not yet
been transferred in favour of M's Raheja
Developer. Accordingly, the Authority is of the
considered view that rights and liabilities of Shri
Pawan Kumar and Shri Praveen Kumar shall be
determined as criginal licensees and now partners
of the respondent developer. They cannot be
treated at per with ordinary allottees. Allotment of
18% of build-up apartments in lien of land is just
another form of sharing of revenue between the
landowners and developers. By no stretch of
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imagination landowner licenses can be treated as
allottees of apartments. There is nothing available
to establish promoter-allotice relationship between
the two. A simple and plain interpretation of facts

of the matter would dictate that landowners and the
developers are joint promoters to the project and
they shall be held jointly and severally liable and
answerable to the allottees of the apartments. The
landowners cannot be allowed to shirk from their
responsibilitics.

Accordingly, whatever decision is taken by
the Authority in this matter both the developer as
well as the land owners shell be held liable jointly
and severally. The former land owners cannot be
absolved of their responsibilitics towards the third
parties whose fate is hanging fire for the last many
years. It is the disputes between the land owners
license on one hand and promoter developer on the
other which has led to the ugly situation of
stopping the construction work of the project.

6, For the aforesaid reasons the
Authority considered it appropriate it 10 summons
both the land owners i.e. Shri Pawan Kumar and
Shri Praveen Kumar to appear before the Authority
in person to explain their conduct and the future
course of action. They cannot on one hand
challenges the very sale deed of the land in respect
of which they obtained the license for development
of project, and at the same time plead for being
treated as allottees of the project on the strength of
the decision of the Hon'ble NCDRC. This stand is
contradictory in nature, in fact it can be said that
they are trying to misuse the process of law before
the NCDRC and the civil court to stall the progress
of the project.
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7 7 At this stage the Authority would also
refer to the provisions of Section 79 and Section 89
of the RERA Act to state that this special
legislation has been created for resolving disputes

relating to the real estate scctor, The Authority has
been conferred exclusive jurisdiction to deal with
all the matters falling within its jurisdiction.
Accordingly, all disputes relating to the real estate
project in question lies within the jurisdiction of
this Authority only.

8. In conclusion, before arriving at final
decision in the matter, the former land owners and
licenses Shri Pawan Kumar and Shri Praveen
Kumar are hereby directed to appear personally
before this Authority on the next date of hearing to
explain their version of the problem.

. Adjoumned to 07.11.2019”

5, Arguing for the complainant Shri Himanshu
Raj stated that the construction building has not even
commenced beyond some basic excavation work at the
basement. He requested that the orders for refund of the
money paid along with interest and compensation should
be passed.

6. The Authority observes that despite various
directions, no justification has been piven by the
respondents for delay in construction of the site. The
complainants are  waiting for possession of their
apartments since long. They cannot be made to wait
endlessly. There is no likelihood of completion of the
project in near future, especially in view of the facts and
circumstances narrated above. Therefore, the present
complaints are fit for awarding refund in favour of
complainants. The money paid by the comphiinants
deserves to be refunded to them along with interest,

¥
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However, leamed counsel for respondent seeks
time to file detailed reply in some cases, Learned counsel
for complainant, Mr. Himanshu Raj, contended that
respondent is making delay tactics because in some cases
reply has already been filed. Mr. Kamaljeet Dahiya states
that he wants to make certain submissions i his written
statement which needs to be taken on record,

4. Further, similar orders were passed by Authority on 17.03.2022 as
reproduced below:-

3.  Based on the above arguments, authority observes
that respondents have absolutely failed in their responsibilities.
Therefore Authority is prima facie of the view that case of
refund in the case is made out. On the ground of previous order
of the authority and cancellation of registration of the
respondent, the Authority is of prima facie wview that
complainants are entitled to refund, however since the counsel
for the respondent has requested for an adjournment to be
physically present for arguments, the case is adjourned 1w

31.03.2022
5. In sub-para (viii) of para 8 of the quoted order dated 27.10.2020,

Authorily also decided to reopen and review the registration certificate
granted to the respondent-company. Accordingly, a show cause notice was
decided 1o be issued to the respondent-company as to why their registration

certificate be not cancelled.

Authority in its projects jurisdiction has passed an order dated
07.07.2021 vide which registration certificatc granted to the project of the

respondent-company was cancelled. The suid order is reproduced helow -
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| s Authority had registered two real SsEe Proiees
qamely ‘Sansara Residencies’ and 'Akasha Tm;.-f;r
esidential towers to be developed in @ BrOUp housing
colony on land measuring %531 acres in sector-2A,
Dharuhera, Rewari registered vide registration nos, 29 of
2017 dated 02.08.017 and 30 of 2017 dated 02.08.017
respectively.
2 While adjudicating upon the bunch of complaints with
lead complaint case no. 332 of 2018 titled as Shashank
Uppal Vs Raheja Developers Ltd., the Authority has
ohserved as follows:
5, The arguments put forth by the learned
counsels for the complamants are as follows: -
(i} That the respondent No.l has deliberately
stopped the construction work for the
reasons best known to him. There 18 no bar
o them from any court of law or any other
authority against starting the construction
activities. The arguments of the respondent
Mo.1 is that respondent No.2 is using strong
arm tactics and is denying them access to the
project land are nothing but lame excuses
only to justify the inaction on their part
(ii) Regarding the civil suit pending between
both the respondents in the civil courl
relating to the alleged sale deed, there 15 no
stay order granted by the court against any
of the partics. The pendency of civil suil is
no bar against the Respondent Mol in
commencing the construction of the project.
(iii) The orders passed by Hon'ble NCDRC
is also not a hindrance in any manner against
the Respondent No. 1. It merely re-defines
the relationship between both  the
respondents. Both the respondents had
entered into a collaboration agreement which

4
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.. the basic document defining the
relationships between the two. The ﬂ!l::-ttm&
+ave nothing to do with their intemal dispute
if any, Complainants have entered Into
builder-buyer ~ agreement with  the
Respondent No.l who is now failing to
discharge his responsibilities by putting forth
such lame excuse and 1s unnecessarily trying
to shift the blame of Respondent No.2. Even
‘f there is @ legitimate dispute, the
Respondent No.| and 2 should settie it at the
carliest. Their internal dispute cannol
adversely affect legitimate rights of the
allottees.

{iv) Learned counsels for the complainants
alleges serious. diversion of the funds of the
project collected from the allottees as well as
from the various financial institutions. They
allege that the Respondent No.l hiad
mortgaged the project with IFCL Lid. and
have raised Rs.75 crores loan against it
Another loan has of Rs.55 crore been raised
from the Punjab WNational Bank. Shri
Himanshu Raj, Ld. counsel for the
complainant stated that the entire money
amounting to Rs. 130 crores has been
disbursed in favour of the Respondent No.1
but the same has not been invested on the
project. Instead, the respondent MNo.l.has
diverted the same against the interests of the
allottees.

(v) Learned counsels for complainants allege
that mala fide intention of Respondent No.l
are further proved from the fact that
Respondent No.1 had made a collaboration
agreement with a Japanese Firm, one of the
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terms of which was that the license of the
land shall be transferred in favor of

Respondent No.l. An application in this
regard was filed in the Town & Country
Planning Department but the same was not
approved on account of some dispute having
arisen between both the respondents. The
mala fide intention of Respondent No.2 are
also exhibited from the fact that he had
issued a no objection certificate in favor of
the Respondent No.l for transfer of the
license for collaboration with a Jopancse
Firm.

(vi) Nearly 50% of apartments in the project,
both in high rise as well as well as in low
rise buildings have been allotted and huge
sum of money has been collected from the
allottees, Neither the money collected from
the allottees nor raised by way of
loan/morigage has been invested in the
project. This is @ clear indication that
Respondent No.1 has diverted the funds for
their own personal gains to the detriment of
the allotiees.

(vii) Arguing for the complainant in
Complaint No.529 of 2018, Shri Himanshu
Raj stated that admiuedly the construction of
high rise building has not even commenced
beyond some basic excavation work at the
basement, Accordingly, there is no
likelihood of its completion in forsecable
future, especially in view of the facts and
circumstances narrated above. He requested
that in respect of his client, the orders for
refund of the money paid along with interest
and compensation should be passed.
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6. In view of the aforesaid submissions of the both
the parties the Authority observes as follows:

(i) Admittedly, Respondent No.l 1s the
landowner licensee of the project. License
No.27 of 2011 was granted in his [avour.
Prior to the grant of license a collaboration
agreement had been made between them by
virme of which almost entire capital
investment was to be made by respondent
No.1 and in lieu of the construction of land,
the respondent No.2 was to gel 23% of the
total saleable area.

The Authority observes that when under the
collaboration  agreement  rights and
responsibilities of both the parties were
clearly defined, it is not clear why was a sale
deed executed by the respondent No.2Z in
favour of respondent No.l, and that also
without citing any sale consideration in their
favour.

{ii) In so far as the orders of Hon'ble
NCDRC is concemed, it  only
redefines/clarifies the relationship between
hath the respondents which has no impact on
the rights of the allottees. The respondent
No.l has been directed to fulfill their
obligation by certain prescribed dates. 1t is
not understood how is respondent No.l
taking shelter behind this order of the
Hon'ble NCDRC to justify non-resumption
of construction activities.

(iii) Tt has been argued that an appeal has
been filed by respondent No.1 in the Hon'ble
Supreme Court Copy of the said appeal wus
not submitted to enable the Authority to
understand its exact nature. On the next date
a copy of it shall be submitted by respondent
No.l.

(iv) Respondent No.l alleges that
Respondent No.2 is obstructing access to the
project land by using strong arm tactics,
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Allcgedly, this is being done for last couple
of years. On a question being posed by the
Authority whether any FIR in this regard has
been lodged or assistance of the police has
been sought, Shri Dahiva could not come
forward with any satisfactory  reply.
Accordingly, it appears that this also is a
lame excuse.
(v) No replv wasg given by the leamed
counsel for respondent No.l regarding
utilization of funds raised from the allottees
and from the financial institutions, They will
have to explain how much funds have been
raised from various sources where they have
been deploved.
(vi) It appears that both the respondents are
in collusion with each other. Both the parties
appear to be collaborating with cach other
right from the beginning. They have
facilitated collaboration with the Japanese
firm. They have also collaborating for
transfer of license in favor of respondent
No.l. There is no stay order from the civil
court and there is no bar in commencing the
construction activities. The arpument of the
respondents appears to be only a ploy to
continue to deny legitimate rights of the
allottees.

7. From the foregoing discussions the Authority is

of prima-facie view that respondent Ne.l is not
deliberately completing the project. He has
gathered huge amount of money by sale of nearly
30% of the project and have also raised an amount
of 130 crores by way of loan/mortgage. Against
such a massive collection, much less amount
appears to have been invested on the project which
points to the fact that respondent no.1 has siphoned
away funds of the project. Now the respondent
Ne.l & 2 are indulging into fruitless litigation and
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are leveling baseless allegations and counter
allegations against each other in order to buy time
and to justify their inaction for non-completion of
the project. They have sold nearly 50% of the hi gh
rise building in respect of which even construction
work has not begun.”
3. Taking cognizance of aforesaid facts received against
the promoters for violating terms and conditions of the
registration and provisions of the RERA Act, 2016: and
also upon observing that the promoter appears to have
been indulged in siphoning off the funds of the project;
and there are ongoing disputes in respect of ownership of
the project land between the developer and land owners,
the Authority decided to issue a show cause notice to the
respondent/promoter as to why their registration bearing
nos. 2% of 2017 and 30 of 2017 be not cancelled,
4, Several detailed orders have been passed by the
Authority in this matter. Basic reasons of non-co mpletion
of the project have been recorded in the orders dated
17.09.2019, 22.10.2019 and 22.12.2020.
3. Today, the Authority observes that since the promaoter
has failed to complete the project for more than a decade
and no construction is taking place for the past 3-4 years
due to dispute between the promoter & landowners whick
has put a question mark on the future of the project. The
allottees of the projects are waiting for their homes even
after paying their hard-eamned money. It is also observed
that there are several other ongoing disputes between
respondent/promoter & landowners in respect of the
ownership of the project land which mayv take time to
resolve. Despite granting repeated opportunitics to the
promoters to resolve their disputes, no satisfactory
outcome has been arrived towards completion of the
project. The promoters have again failed 1o satisty the
Authority of their capabilities to complete the projects
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within stipulated time and will hand over the possession
of the unils to the prospective allottees.

6. Taking serious view of the above circumstances, the
Authority decides to suspend the aforesaid registralion
nos. 29 of 2017 and 30 of 2017 till further orders and the
promoters of the projects are prohibited from making any
further sale of any unit or alienate any asset of the
projects in question. The fact of suspension of the
registration and prohibition of further sale of the project
should be hosted on the website of the Authority.
6.  As is clearly made out from the above reproduced orders that project
of the respondent is badly stuck. No consiruction activity is going on. Duc
date of delivery of possession of apartments to various complainants was
2017. Registration certificate of the project has been cancelled and legal
disputes are still going on in regard to the land. As such, there is no hope for
its completion in foreseeable future. Accordingly, complainants are entitled
to the relief claimed by them i.e. refund of money paid by them along with

interest on the date of making such payments upto the date of passing this

order.

7.  Sh. Kamaljeet Dahiva, learned counsel for respondents argued that
dispute between landowners and respondent-company is at the advanced
stage of being mediated at the level of Hon'ble Supreme Court, Nothing
however has been shown in support of this argument excepl It-h&t the matter

has been listed for 08.04.2022 before the Hon'ble Concilistor. Such an
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averment made by learned counsel Sh. Dahiya on hehalf of respondent-

company will have no effect on the outcome of present complaints. 1t has

already heen repeatedly established before the Authority that the dispule
with the landowner does not act as a hindrance in the way of the respondents
from completion of the project. No efforts whatsoever hus been made by the
respondents in last many years for completion of the project. The dispute
with the landowner is a private affair having no effect on the fate of project.
In any case, complainants will have nothing at all to do in respect of the
disputes between promoters and erstwhile landowner, It is the respondent-
company which has executed Builder-Buyer Agreement and accepled
consideration amount in respect of the apartments from the complainants. [t
is the respondent-company only and solely responsible and answerable to the
complainants, The complainants never consented that delivery of possession
of apartments will be subject to settlement of dispute between promoters and
erstwhile landowners. For the purpose of complainants, said dispute 13
irrelevant and they are not privy to the same. Accordingly, Authority is

unable to accept the argument put forth by learned counsel Sh.Kamaljeet

Dahiya.

%.  Authority accordingly hereby orders refund of the amount paid by the

complainants along with interest in accordance with Rule 15 of the RERA
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Rulgs, 2017. The principal amount and interest thereon payable 1o each of

the complainants 18 tabulated below:-

Respondents are directed to refund above stated amounts along with

‘nterest shown in the table above within time period prescribed in Rule 16 of

RERA Rules, 2017,
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§.No | Complaint No. Date of Amount Paid Interest | Total |
" Agrecment | _u, N e

1. 529/18 3 062013 | Rs. 1830454 He 1433350~ | Rs.32,63,807- |

2 75518 13092013 | Rs. 59.96,347/ Rz, 45,20,675/ Rs. 1,05, 11022 |

3 106518 TR052013 | Rs. 20,29,038- Rs. 15,74,679/- :m-ﬁﬁm.?ﬂf-

4. 1069/18 B1062013 | Re. 20778294 | Rs. TEAZ001/- | Rs. 37.19,920¢

5 114419 5363013 | Re. 33,14988- | Rs 26257855 Rs S9A0A3-

6. 305219 063013 | Rs 1780475- | Rs. |4 80,607/~ | Rs. 32,681,082/

% 220020 5063013 | s 21,31,804 | Rs 1664403 | Rs- 37,95,809/-

8, 27410 3063013 | Rs 22,56,145 | Rs. 1783327 im. 039,472

9. 1104/20 17062013 | pe jg77008- | B 1354485 | Rs, 33,41,523/-

10. 1298/20 062013 | ge 20670260 | 16,40,274~ | Rs. 37,07.300-

1L 132120 4062003 | g 2067001~ | 10284655 | Bs 16,93, 166/

12, 1324120 22062013 | g s0g7051 | 1640456 | Rs. 3708407

13. 145420 1062013 | pe 2068006 | B 1632320 | Rs. 37,00,348/-

L 370721 A5073013 | Re 4464907 | Rs.33.71.684/- | Rs. T8.36,591/-

15, 1108721 35072013 RS9I Rs. 39,053,275/ | Rs, 92,272,946

.
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10, Complaints are disposed off Files to be consigned to record room
after uploading of order,
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