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APPEA CE:

For Com inants:

/{r-
A.0,

ll . s ryl-

For Res ndent:

-110032

TH.HESSA DEVELOPERS



ffi
ffi
nel-{ {qi

HARE

GU

1. This is

Jain [si

[Regu

2016)

[Regul

RulesJ

As pe

Pvt.

respo

sq.ft.

Mansh Jain, Ms. Danya )ain, Mr' Parth Jain and Ms' Hariti lain

falso led as buyers) under section 31 of The Real Estate

ORDER

complaint filed by Ms' Monika f ain and Mr Sanjay

deceased, represented through legal heirs- Ms'

and Development) Act,2Ot6 [in short' the Act of
n--l Il^+^+^

read with rule 29 of The Haryana Real Estate

.tion, and DevelopmentJ Rules'2017 [in short' the

q6qrrrsv ^ --r -

complainants, on t7 '06'20!0' M/s Strategic Overseas

r a basic sale consideration of Rs 2'25'43'500/-' A flat

I. booked a flat in respondents' project Parsvanath

l, situated at sector-S3/54' Gurugram' The

dents allotted a unit No' B5-1'101 admeasuring 3390

buy

Said

afo

end in favour of complainants by respondent on

26.0 .201.1.

Asp r Clause 10 [a) of FBA, possession of said flat was to be

red by the developers to the allottees within 36 months

at waslUbsequently puichased by complainants from

"., ''' (-
aid allotteet on 05'09'2011' The transaction was

deli

the date of commencement of construction' of the block

{t=- Page 2 of t3

AP,

s agreement [FBA) dated 30'06'2010 was executed

n original allottees and respondents' in this regard'

fro
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in whi

const

posses

4. As per

flat is located. The respondents did not complete the

tion work and consequently failed to deliver

n of unit, as Per agreement.

mands raised by respondents, they (complainants)

y payment of Rs 2,27,80,4061- i'e more than the

le consideration along with miscellaneous and

made ti

basic s

additio charges etc, but to their utter dismay' there has

been

5. The

progress at the construction site'

:rplainants being aggrieved by delay in delivery of

on of flat, filed a complaint before The Haryana Real

Regulatory Authority, Gurugram [in brief the

'J being complaint No. 697 of 20L8' for refund of

pai,d alongwith compensation' The complainants

co on before adiudicating officer' As respondents

failed

of 17.

hand over the possession of the flat by the due date

respondents to refund the'prina:p-sum of Rs

said complaint and reserved the right to seek

3.I}t4,the Authority vide its order dated 20'1'1"201'8" hi'^ 'i l')P^

Estate

author

amou

amen

di

on

ofe

2,27
The resPondents

,4061- to them [comPlainants)'

rtherdirectedtogiveinterestatrateofl0.T5o/op.a.

amount deposited by the complainants' from the date

rh payment till actual clate of refund of deposited

tr
k,o,

Ql , ry.7-1-

t, within 90 daYs'

Page 3 of 13
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Authori

7. Moreov

ResPon

the P

date

B. The

the bu

house

consi

com

9. The

unit

bei

(com

ndents

dated

failed to comply with aforesaid order of

20.11.20t8 and therefore' complainants

filed an execution petition, which is pending before the

Authori

r, Shri. Sanieev Jain' Managing Director of

ent company, represented before the Authority that

ect would be comp!.gted by 31"12'2079' as per the

ration branch of RERA Gurugram' lt
submi vrlith the registration I

is pert
till incomPlete'

ent to mention that the Proiect is s

tioned in the RERA registration application

' rchased the flat with the hoPe that
plainants had Pu

,en of rental will go ofl if they will live in their own

But despite receipt of more than basic sale

ration, the respondents failed to fulfil their

tments.

spondents miserably failed to hand over possession of

" FBA"'due to which complainants are
per the terms ot

unneGessarily harassed mentally and financially' They

rtitled to be comPensated bY the
lainants) are er

ndents. As per the current market trends' the rental

of 4 BHK apartment is Rs 80'000/- to Rs BB'000/- per

The rental loss to complainants comes out to be Rs

,000/- from Septembe r Zlt3to November 2018' As the

rndents failed to deliver the profect on or before due

of possession, there is loss of rental income till the date

'der of Authority and interest loss on from the date of

res

val

mon

54,.

res

d

Jt Page 4 of 13
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of

Septe

'l Rr 5,00,000 as cost of litigation'
mental agony an(

11.The ondents contested the complaint by filing a reply' lt

ded that complainants are not entitled to get reliefs

ord of Authoriry dated 20'lr1"ZOirB' having been adiourned

order of uthority till the realisation of money which comes

out to Rs 57 ,87 ,2101-

10. Contend ng that the respondents have breached the

fundam tal terms of the contract' and delayed the delivery

sion, and thereby caused huge financial loss' mental

nd harassment, the complainants have sought

compen tion of Rs 50,50,000 on account of rental loss from
agony

of loss

causin

is con

AS SO'

been

prese

which

CASE

Pa

al

befo

tz.lt i
app

ma

er 2013 to November 2018' Rs57 '87 '210 
on account

f interest on the,,1$ d interest' Rs 10'00'000 for

t in the present complaint' as the same have already

nted by the Authority' The issue raised in the

complaint is arising out of the sane cause of action

has already been adiudicated by the Authority in the

rf 2018 titled as Monika lain v
aring No. 697 c

nath Developers Ltd & Ors' The complainants have

y filed Execution Petition No' E|SO+61697 l2O1.B

the AuthoritY'

further contended that complainants have not

:hed'this Forum with clean hands and have concealed

I facts with respect to execution petition qua the

Idd page 5 of13
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13. The co

to get

Authori

refund

in the

AS SOU

14. Conte

compla

1"5. There

comp

charge

Authol

comPl

rental

men

rep

to hi

1,0.7

sou

incl

titl

lainants have tried to misuse the provisions of law

nlawfully gain from respondents' The Hon'ble

vide its order 2O'11'2OLB has already awarded

deposited amount with cumulative compensation

of interest at the rate of 10'75 o/o p'a' The prayer

t by complainants in the present complaint cannot

be allo ed as it would amount to double !eopardy'

ing all this, respondents prayed for dismissal of

ants had filed a
no denial that Present comPlain

nt, before the Authority' seeking'delayed possession

een decided bY the
' and said comPlaint has alreadY b

ty. Now, through complaint in hands' the

lst of litigation' Learned counsel
agonY and c(

nting the respondents reiterated the plea of his client

inants have sought compensation on account of

loss, for loss of interest on the accrued interest' for

well
ed above' According

entioned in its reply and reprocluct

when 'refund of deposited amount with interest @

p.a.' has already been granted' no further relief as

t by the complainants can be allowed by any court

.ing this forum' Learned counsel relied upon a case

as National Building Construction Company

:ed vs'Sri Twivedi(2021) SSCC 273 Civit Appeal

Page 6 of 13
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tter of Allotment. A period of 2 Yz lears was

, which came to an end, at the end of December'

additional period of one year was granted' After

which, e due date came to an end with December 2015' The

allottee filed a complaint under The Consumer Protection

, before the National Consumer Disputes Redressal

No.27 4

beyond

20 of

stipula

2014.

Act, 1

Commi

@10o/o

Court o

WAS N

Protec

which

pro

allo

entitl

at suc

mann

020. There was a delay in handing over possession

e contractual stipulated time period, under Clause

,.,
ioner (NCDRC)i"in'hu' NCDRC granted interest

. w.e.f, fuly, 2015. The matter went to the Supreme

India, where their Lordships held that once NCDRC

is a special Act, with specific objects including to

the interest of consumers, in real estate sector'
I

rates as may be prescribed and compensation in the

r, as provided under this Act from the promoter' if the

award

I

interest for delay in handing over possession' there

- ^c
justification to award additional amount of

Rs.2,0 000/- by NCDRC as compensation for loss of rent'

16. There i no dispute overthe mandate given by the Apex court'

Afor id complaint was filed under The Consumer

ion Act, 1986.The Parliament has passed Act of 2016'

Sectio 19 of said Act describes the rights and duties of

s). Sub-section 4 provides that allottee shall be

to claim refund of amount paid alongwith interest

Jrt

Y
Page 7 of 13



HARE

of this

by the

orisu

buildi

promo fails to complete or is unable to give possession of

apartm t/plot or the building, as the case may, in

accorda with the terms of agreement for sale' Section 1B

t prescribes for return of amount and compensation

r. According to it, if promoter fails to complete

le to give possession of an apartment/plot or the

as the case maY be:

a) In

CASC

or;

Due

to the

may

behalf

under

the

b)

I such a case, he[promoter) shall be liable, on demand

ncluding compensation in the manner as provided

hisAct.Bothoftheseprovisionscastobligationupon

moter,torefundamountalongwithinterestaswell

as to compensation in the manner, as provided under

the

17. The court through a recent judgment given in case titled

as M/

State

Nerytech Promoters and Developers PW Ltd' Vs

UP & Ors Etc in Civil Appeal No'6745-6749 of

Page B of 13

with terms of agreement for sale or as the

y be duly comptete'd by th. date specified therein

discontinuance of his business'

ottee......... to return the amount received by it in

of that apartment/plot or the building, as the case

' rescribed in thisinterest at such rates as may be Pt



"22 lf
of Sec

therein.

withd,

CqN Q

not in

hqndi'

18. Their

mirro

provis

rem

ori

Cou

from

202L rred both of aforesaid provisions i'e' Section 1B

and 19 th'e Act and observed as follow-

take a conioint reading of sub'section(1)'(2) and (3)

18 of the Act, the different contingencies spelt out

) the allottee can either seekrefund of the amountby

'ing from the proiect; (B) such refund could be made

togethe with interest as mqy be prescribed;(C) in addition'
''-',,1:

rji: - r r -- )^-- O^^+.i^-o 79171

claim compensailoi pifuoarc under Sections 1B(2)
,!

and L8 t) of the Act: (D) littee has the libertY, if he does

to withdraw from the proiect, will be required to be

paid i terest by the promoter for every months' delay in

over possesston at such rqtes as moy be prescribed'"

rdships explained that section 19(4) is almost a

provision to Section 1B(1) of the Act' Both of these

ons recognise right of an allottee two distinct

comp

19. As d ibed above, according to Section 1B and 19 of the Act'

whi are relied upon by three Judges Bench of the Supreme

of India in case referred above' it is clear that apart

refund of amount together with interest' the

com inants are entitled to compensation, in the manner' as

es, viz, refund of the amount together with interest

,reSt for delayed handing over of possession and

prov under this Act.

q-- Page 9 of 13
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20. So far the plea of learned counsel for respondents that if

compe as requested by the complainants is granted'

may amount to double ieopardy for his client' as

has already been directed to refund the deposited

th 10.75% p.a., I am not in consonance with the

nsel in this regard. In case, where the promoter

nd over possession of unit to the allottee' as per

nt entered between him/it and the allottee' the

both the remedies i.e' refund of deposited amount

rest, as well as compensation, under this Act'

:ction 72 ofAct of 2016, following factors are to be

account by the Adjudicating Officer while adiudging

the qu

the mount of disproportionate gain or unfair advantage'

w rever quantifiable, made as a result of the default;

mount of loss caused as a result of the defaulu

the sam

the sam

amount

learned

fails to

agreem

latter h

with in

21. As per

taken i

bl

cJ

d)

the

the

aJ

S

petitive nature of the default;

other factors which the adludicating officer

siders necessary to the case in furtherance of iustice

is nothing on record to show if any disproportionate

l{ t r^--:r.J^-^ 1., nnt handinq ovef,l-rt gained by builders by not handing over

CO

22.There

amou

po on of unit in question to the complainants' Similarly'

there is no evidence to prove that respondents committed

ch default earlier also' So far as the loss caused to the

, Page 10 of 13r>--
any
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complai

time

them(c

off and

questio

rooms,

toilets.

nearby

mon

same

Com.

23. On th

when

depos

24. It is a

iudici

to in

com

this

com

offl

libe

by lea ed counsel thlt'"iett'' of such accommodation in

nts in not getting possession of unit in question in

concerned, ?S per counsel representing

plainantsJ his clients had hoped that after getting

n of flat in question, their burden of rental would go

they will start living in their own house' Unit in

is stated to be a dwelling house comprising four bed

one drawing/dinlng room, one kitchen and four

the websites i.e. Magic Bricks'com and 99 acres'

other hand, as per learned counsel for respondents'

the authority has already allowed interest on

k,

amount, the amount of rent cannot be granted'

matter of common sense of which any court can take

I notice that value of rupee is declining constantly due

tion. Perhaps, provision to award interest is to

nsate a person in equalising value of rupee' Due to

award of interest cannot be termed as

nsation. lf respondents had handed over possession

in quBstion in agreed time' the complainants were at

to reside therein or to rent it out' But due to failure of

otal area admeasuring 3390- sq ft' It is submitted

localities is between Rs 80,000 - Rs BB'000/- per

He collected this information after downloading the

Page 11 of 13
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respo dents in handing over possession, the complainants

were rived of their right to live in said flat or to rent it out.

25. The

Sep'

for m

26.Latin

has

rem

resp

per

price

in fo

provi

27.The

rent

28. On

that

poss

withi

and

right s conditional to payment of sale consideration. As

ondents had undertaken to hand over possession by

ber, 2013. The complainants deprived of their right

re than eight years.

xim"ubi jus ibi remedium" postulates that where law

tablished a right -there should be a corresponding)
': lr]l::rl I: I :

,y for its breach; By executing FBA as described earlier,

ent agreed to handover possession of flat in question

36 month-sof FBA It...l9:, rl8ttt in favour of allottees

rresponding duEy torArare the respondent6True, said

mplainants.,they have already paid more than basic sale

In such a circumstance, the complainants have remedy,

of ' refund of amount as well as compensation,
+)

ed by Act of 2016, discussed above.
\

mplainants did not produce any reliable evidence like

local es. Rate of rent of Rs.80,000-88,000 /- as claimed by

com inants appears to be excessive. Quotations from

tes of Magicbricks.com etc are not reliable evidence.

e basis of afore-discussed facts, this forum considers

greement of similar accommodation in or nearby

rding of Rs 10,000 per month from the due date of

ion till date of order of refund by Authority i.e.

{,t-')r
NO,

Page LZ of L4
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20.L1.2

deprivi

approp

29. Learn

cla

31. Althou

payme

amou

respo

show t t they (complainants) suffered any mental agony as

claim by them and hence nothing can be awarded in the

name

30. To d

agony

should

thb s

award to the complainants for mental agony.

the complainants have not filed any receipt of

1B as compensation to the complainants for

g them of their right. For more than 0B years, as

ate. Same is thus awarded to complainants.

counsel representing the respondents has also

that complainants did not produce any evidence to

the rd that the same are being represented by an

advoca They (complainantsJ are entitled to costs of

litiga

32. The ndents are directed to pay all these amounts i.e.

Rs.10,0

date of

/- per month from the due date of possession till

order of refund by Authority i.e. 20.71,.201B , plus

Rs.1,00 0/- within 90 days from today, along with interest

@ 9.3 p.a. from due date of possession till realisation of

Cost of litigation Rs 50,000 is also imposed upon

litigation fee of their counsel. It is evident fromt as litigation fee

ents to be paid to complainants.

J-r
0
)>-

mental agony.

ve a person from his'right apparently causes mental

kp,
Page 13 of 14

suffered mental illness. A sum of Rs.1,00,000/- is
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sheet be prepared accordinglY.

File be consigned to the RegistrY.

IA/
(RAJENDER KUMAR)
Adiudicating Officer

Haryana Real Estate Regulatory Authority
. ., ,i. Gurugram,, 

i

I

Page 14 of L4


