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® GURUGRAM Complaint No. 1556 of 2021
BEFORE THE HARYANA REAL ESTATE REGULATORY
AUTHORITY, GURUGRAM
Complaint no. . | 1556 0f 2021
Date cf filing complaint: 30.03.2021
First date of hearing  : 20.04.2021
Date of decision : 15.03.2022

Rajeev Bhatia & Manik Bhatia
Both C/o: H.no: 101, NAC, Shivalik Enclave,
Manimajra, Chandigarhdﬁﬂlﬂ‘ﬁl___ Complainants
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M/s Spaze Towers Private Limjted /7
R/o: Spazedge, Sector 47, Gurgaon .

Gurgaon, Haryana Respondent
CORAM:

Dr. KK. Khandelw, Chairman
Shri Vijay Kumar Ge) : Member
APPEARANCE: , __

Sh. Sukhbir Yadav (Advoce | : v 4 Complainants
Sh. |.K Dang (Advocate) - Respondent

HARE
The present ,-’_cfprilpl_zr“l' IL’ as' | b anlled by the
complainants/allo eeéj un%erjsgﬁfn\ /E\[n the Real Estate
(Regulation and Development) Act, 2016 (in short, the Act) read
with rule 28 of the Haryana Real Estate (Regulation and
Development) Rules, 2017 (in short, the Rules) for violation of
section 11(4)(a) of the Act wherein it is inter alia prescribed that
the promoter shall be responsible for all obligations,

responsibilities and functions under the provision of the Act or the
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rules and regulations made there under or to the allottees as per

the agreement for sale executed inter se.

Unit and project related details

The particulars of the project, the details of sale consideration, the
amount paid by the complainants, date of proposed handing over
the possession and delay period, if any, have been detailed in the
following tabular form:

S.no| Heads %‘!tﬁ Information

[
f;v;&’%\ privy at 4” Sector-84,
SRS Village Sihi, Gurugram,

1. | Project name and location

2. | Projectarea 'y a‘r"" (licensed area as
ol ent 10.51 acres)
3. | Nature of the project . ('ﬂ-ﬁoﬁup h comple:c
DTCP licensesno, and' v dl
status | 5 t 3 Id up to
i 4, l.-.

5. | Name of lice % der Kaur and

hwifii Kumar
6. istere : |

not rEEISterH A gistration no. 385 of

ed 14.12.2017

Ramaegis@ dip !,:'l ;.'.,.

Extended vide extension no. 06 0f 2020 dated 11.06.2020
Extension no. valid up to 30.12.2020

7. | Allotment letter 19.08.2011 (annexure P3,
page 39 of complaint)

8. | Unit no. 011, 1 floor, tower A4
(annexure P3, page 39 of
complaint)

9. | Unit measuring (super area) | 1745 sq. ft.
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10. | New area 1918 sq. ft. (annexure R25,
- page 173 of reply)
11. | Date of approval of building 06.06.2012
plan [annexure RS, page 88 of the
reply]
12. | Date of execution of builder | 21.01.2014
buyer agreement [annexure P4, Page 42 of the
complaint]
13. | Total sale consideration Rs.82,02,764/- as per SOA
dated 06.07.2021(annexure
__ == R15, page 136 of reply)
14. | Total amount paid By’ ,_‘::j_,,_,w ,24,040/- as per SOA
complainants r: “I'dated 06.07.2021(annexure
B s I'R15, page 136 of reply)
15. | Payment plan d‘* | ‘&! | 5!
(7" 1"--.':
A 1""_":‘\_..%- =
16. | Due date g‘ eliva‘:ﬂ“wuf 121.
possession . (
Clause 3(a): T
proposes to, “hand
possession of 2\
within a pen d
(36) months (exci
period of 6 mon
date of approva
plans or date of signi
agreement which
17. | Offer of possessi -.I'J 2 mnnexure R25,
GU R L) Gl d7gatrio
18. | Occupation Certificate 11.11.2020
[annexure R24, page 170 of
the reply]
19. | Delay in delivery of possession | 3 years 6 months 11 days
till the date of offer of
possession plus two months
i.e,01.12.2020 + 2 months
(01.02.2021)
20. | Amount already paid by the | Rs. 2,38,683/- towards

buyer’s agreement as per offer

respondent in terms of the | compensation for delay in
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of possession page no. 174 of | possession.
reply. Rs. 43,625/~ towards GST input
credit details.

Facts of the complaint:

That the complainants Rajeev Bhatia & Manik Bhatia received a
marketing call from a real estate agent, who represented himself

as authorized agent of the respondent and marketed a residential

handover within 36 .-_- L'
Believing on the asstran

aomplaina ent bearing no. -

f tower ho. ﬁlze admeasuring
1745 sq. ft. and@;’t{ﬁ% PB',C,( #‘ﬁeﬁ&yﬂg amount & the
respondent issued payment receipt for the same on 02.05.2011.
The flat was purchased under the construction linked plan for a
sale consideration of Rs. 72,93,250/-. On 19.08.2011, the
respondent issued an allotment letter and payment schedule in
name of Rajeev Bhatia & Manik Bhatia, confirming to allotment of

apartment no. 011 on the 1 floor of tower no. A4 for tentative

size admeasuring 1745 sq. ft.
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After a long follow-up on 21.01.2014, a pre-printed, unilateral,

arbitrary flat buyer agreement was executed inter-se the
respondent and the complainants. According to clause 3(a) of the
flat buyer agreement, the respondent has to give possession of the
said flat within 36 months from the date of approval of building

plans or from the date of signing of this agreement whichever is

later. It is germane that the building plans were approved on
06.06.2012, hence the due date nfpussessmn was 06.06.2015

revised the super area of it by 173 sq. ft. without any
justification andihilﬁ R%ﬁ? Rﬁ to mention here
that the notice n’__,Pusse ion contains ille and unjustifiable
demands, therefga@ng '§L2 é‘ f the law. On
25.01.2021, issued by the respondent, the cumplainants have paid
Rs. 73,24,040/- till 24.02.2017 i.e. more than 100% of total sale
consideration. The complainants visited the office of the
respondent for rectification of final demand and delayed

possession interest as per RERA, but the builder/respondent

outrightly refused the demand of the complainants.

Page 5 of 40




HARERA |
2 GURUGRAM Complaint No. 1556 of 2021

Since 2015 the complainants are regularly visiting the office of the

respondent party, as well as on the construction site, and making
efforts to get possession of allotted flats but all in vain. Despite
several visits and requests by the complainants, the respondent
did not give possession of the flat. The complainants have never
been able to understand the actual state of construction. Though
the towers seem to be built up, and there was no progress was

observed on finishing and landscaping work and amenities for a

long time.

On 29.01.2021, the respun a reminder email to the
complainants to deposS] mg amount of Rs.
11,01,070/- includi 06,800/- towards the
instalment due toward he complainants

ide the documents

confirming the in justification of the

give any satisfactory respo to prowde documents to

the complainan ﬂ ﬁ ants sent another
email to the respn nta egmﬂ the ncrease in the super area of
the unit and aske al of labour cess,
and external electriﬂcatiun charges and further asked for delayed
possession interest as per RERA.

The complainants along with other allottees visited several times
to the Gurgaon office of the respondent and met with the staff and
officer bearers of the respondent to get the area calculation of the

aparfment, delayed possession interest as per RERA and

requested to complete the project as per specifications and
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amenities as per BBA and brochure, the complainants further

requested to withdraw the unjustified demand on the pretext of
labour cess and external electrification charges, but all went in
vain. The respondent outrightly refused to accord the demands of
the complainants. The main grievance of the complainants in the
present complaint is that despite the complainants paid more than
100% of the actual cost of flat and ready and willing to pay the

remaining amount the respnnr:lent party has failed to deliver the

possession of flat on prurm%q \' } d till date project is without
.l’l “5.-‘3“

amenities. NS

The complainants had p the flat,with the intention that

after purchase, he wol ble to stay inla‘better environment.
oty W A

Moreover, it was p ,, sed by 1e respondent-party at the time of

receiving paymel g;fr the i possession of a fully

constructed flat and developed project shall'be handed over to the
complainants as n as.const ue_l:iu'_ _n"- Btes i.e. thirty-six (36)
months from the apg z""-_f-' :'9" ~- ding "1 ins i.e. on or before
06.06.2015.

The cause of act:l use in June 2015,

when the respon p\t alle to ha m.rer t e pnssessmn of the flat
as per the bu}rer(aﬁﬁml > ca i an again arose on
various occasions, including on a) August 2016; b) Oct. 2017; ¢)
January 2018, d) May 2018; e) April 2019, f) January 2020 and on
many times till date, when the protests were lodged with the
respondent about its failure to deliver the project and the
assurances were given by it that the possession would be
delivered by a certain time. The cause of action is alive and

continuing and will continue to subsist till such time as this
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hon’ble authority restrains the respondent by an order of

injunction and/or passes the necessary orders.

C. Relief sought by the complainants:

12. The complainants have sought following relief(s):

ii.

iii.

iv.

D. Reply by respondent

.
L

ii.

Direct the respondent to give possession of the fully

developer/constructed apartment with all amenities.

Direct the respondent to p f-the delayed possession interest
on the amount paid by t@r allottee, at the prescribed rate from

the due date of pussesm tilk

That the presﬂA REMHE in law or on
facts. It is sub smns of the Real
Estate [Reguiajﬁ an evelupmm 016 read with rule
29 of the Haryana Real Estate (Regulation and Development)
Rules, 2017, has been committed by the respondent. The
institution of the present complaint constitutes gross misuse
of process of law.

That the project of the respondent is an “ongoing project”
under RERA and the same has been registered under the Act,

2016 and rules, 2017. Registration certificate bearing no. 385
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of 2017 granted by the Haryana Real Estate Regulatory
Authority vide memo no. HRERA-179/2017/2320 dated
14.12.2017 has been appended with this reply as annexure R1.
It is submitted that the registration was valid till 31.06.2019.
Application for extension for registration of the said project
submitted by the respondent has been appended as annexure
R2. The complainants are estopped by her own acts,
admissions, omissions, acquiescence, laches etc. from filing the

prcscnt complaint. The ca :, : are not an “allottee” but

from its resale. The:apartment 1q

1--.|.‘

as a Spe cul twcinv

the complainants nt and not for the
| B | AN -} .

purpose of her.own use asz esiderice. The present complaint

is based on an.grta =‘-i_- u % in i ll rELBs,..' he provisions of
" - i J

the Act as well -:_ aninco r ect understanding of the terms and

conditions of the Dyl J Ry dtedl 03.02.2012, as shall

be evident from the submissi nade in the following paras

of the prcscnt}? BA
The apartment earing no. A4- situated on 1% floor,
admeasuring \m Q EJ of;sQeAM approx., of the

residential group housing society known as Privy At4, situated
in Sector 84, Gurugram, Haryana, was provisionally allotted in
favour of the complainants. Buyer's agreement was executed
between the complainants and the respondent on 21st January
2014 and the same is annexure R3. It is respectfully submitted
that the contractual relationship between the complainants

and respondent is governed by the terms and conditions of the
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said agreement. The said agreement was voluntarily and
consciously executed by the complainants. Hence, the
complainants are bound by the terms and conditions
incorporated in the said apartment in respect of the said unit.
Once a contract is executed between the parties, the rights and
obligations of the parties are determined entirely by the
covenants incorporated in the said contract. No party to a

contract can be permitted tu assert any rights of any nature at

variance with the tem@ ditions incorporated in the
contract. i

That the complain tely misinterpreted and
misconstrued t 5 of, said agreement. So
far as alleged O possession of the

execution of the buyer ment Hichever is later, subject
to the allutteﬁ Mh all terms and
conditions of t uyersagree ent and not being in default of
any pmvision@ _ _ ding remittance of
all amounts due and pa}rable by the allottee under the
agreement as per the schedule of payment incorporated in the
buyer’s agreement. It is pertinent to mention that the
application for approval of building plans was submitted on
26.08.2011 and the approval for the same was granted on
06.06.2012. Therefore, the time period of 36 months and grace
period of 6 months as stipulated in the contract has to be
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calculated from 06.06.2012 subject to the provisions of the

buyer’s agreement. It was further provided in clause 3 (b) of
said agreement that in case any delay occurred on account of
delay in sanction of the building/zoning plans by the
concerned statutory authority or due to any reason beyond the
control of the developer, the period taken by the concerned

staltutcur;ur authority would also be excluded from the time

That for . onstruction and
development =,uf ﬂ}ct referre al 0 sabove, a number of
sanctions/ pern s were required obtained from the
concerned statutor) G espectfully submitted

that once an application forgrantof any permissmn{sanctmn or
for that manﬂﬁﬂﬁ?‘ etc are submitted
for approval e office of an statutury authority, the
developer ceafsﬁ';?tb_h&é a;l Aﬂ e same. The grant
of sanction/approval to any such application/plan is the
prerogative of the concerned statutory authority over which the
developer cannot exercise any influence. As far as respondent is
concerned, it has diligently and sincerely pursued the matter

with the concerned statutory authorities for obtaining of

various permissions/sanctions.
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vi. In accordance with contractual covenants incorporated in said

Complaint No. 1556 of 2021

agreement the span of time, which was consumed in obtaining

the following approvals/sanctions deserves to be excluded from

the period agreed between the parties for delivery of physical

possession: -

S.
nao.

Nature of
Permission/
Approval

Date of submission
of application for

grant of
Appmv:lfsancﬂun

Date of Sanction
of
permission/grant
of approval

Period of time
consumed in
obtaining
permission/appr
oval

Environment
Clearance

30.05.20
G

\? 'u-

...1-,, |"'

Environment
Clearance re-
submitted
under ToR

Zoning Pla
submitted |
with DGTCF

"‘i e-submitted

under ToR (Terms
of reference) on

o DﬁﬂS 17

4 years 11 months

2 Years 9 months

Building
Plans
submitted
with DTCP

Revised
Building
Plans
submitted
with DTCP

PWD
Clearance

Approval
from Deptt. of
Mines &
Geology

5 months

9 months

12 months

1 month

1 month

Approval
granted by
Assistant
Divisional
Fire Officer
acting on
behalf of
commissioner

18.03.2016

01.07.20186

4 months
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9 Clearance 05.09.2011 15.05.2013 19 months
from Deputy
Conservator
of Forest

10 | Aravali NOC 05.09.2011 20.06.2013 20 months
from DC
Gurgaon

vii. That from the facts and circumstances mentioned above, it is
comprehensively established that the time period mentioned

hereinabove, was cons in obtainin of requisite
.r“‘r_:_;' - g q
’,‘2; cerned statutory authorities.

permissions/sanctions 4':5_&?'..:
&

It is respectfully submi the said project could not have

red to above. Thus,

respondent umstances beyond its
power and corntr 'fi from blementation of the
said project "durin sindicated above and

luded and ought not to be

taken into reckonir kﬁm compiting'the period of 36 months

and grace peri f 6 months as h een_explicitly provided in

said agreem lﬁ% pértinént tion that it was

categorically provi in;cl iii), of the said agreement
i cae S b5 o L

that in case o e ﬁiéh; } }{1 ees in payment as

per schedule of payment incorporated in the buyer’s agreement,

the date of handing over of possession would be extended
accordingly, solely on the developer's discretion till the payment
of all of the outstanding amounts to the satisfaction of the
developer. Since the complainants have defaulted in timely
remittance of payments as per schedule of payment, the date of
delivery of possession is not liable to be determined in the
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viii.

HARERA

manner alleged by the complainants. In fact, the total
outstanding amount including interest due to be paid by the
complainants to the respondent on the date of dispatch of letter
of offer of possession dated 01.12.2020 was Rs.13,83,378/-.
Although, there was no lapse on the part of the respondent, yet
the amount of Rs.2,38,683,/- & Rs. 43,625/- as GST refund input
was credited to the account of the complainants. The statement

of account dated 6% of ]ulx 2021 is appended herewith as

annexure R15. & 'T:. +&

It is submitted that there' q’:ﬁh ault on part of respondent in
delivery of possessia 'n 3 >\ fa ct‘s{ d circumstances of the
case. interest ledger ¢ ?ﬁﬁ 20 periods of

delay in 'yments by the
complainant as pe ymen = corporated in the
ure R16. Thus, it

complainants have

buyer’s agreement has'
I
is comprehensi *{ estab

defaulted in paymentic nded by respondent

= RE
under the buyer's agreemen therefore the time for

delivery of puﬁﬂ E R ﬁ ed as provided in
the buyer’s aﬁ ! ent. It is s itted that the complainants
consciously lh_; Qre the payment
request letters and reminders issued by respondent. It needs
to be appreciated that the respondent was under no obligation
to keep reminding the comrplainants of his contractual and
financial obligations. The complainants had defaulted in
making timely payments of instalments which was an

essential, crucial and indispensable requirement under the

buyer’s agreement. Furthermore, when the proposed allottees
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default in making timely payments as per schedule of
payments agreed upon, the failure has a cascading effect on the
operations and the cost of execution of the project increases
exponentially. The same also results in causing of substantial
losses to the developer. The complainants chose to ignore all
these aspects and wilfuily defaulted in making timely
payments. It is submitted that respondent despite defaults
committed by several ?_lln‘ttees earnestly fulfilled its
ubligations under the bu 'r,gement and completed the

circumstances of thecase.
That without a nowledg
truth or le ]é}r of tha; li ations
cump]ainantsa,%d ithout'p Efuic to any'of the contentions
of the respnn%,' is submitted tha
have complied 3{ all 1

agreement including” making

ch allottees, who

are entitled to receiVe-con ation under the buyer's
agreement. Inﬂ Rﬂ Athey had delayed
payment of instalments an .consequen he was/is not
eligible to recq[w,;:e ap)r quk:g}:) Eﬁ nz}oh./[ e respondent as
alleged. It is pertinent to mention that respondent had
submitted an application for grant of environment clearance to
the concerned statutory authority in the year 2012. However,
for one reason or the other arising out of circumstances
beyond the power and control of respondent, the aforesaid

clearance was granted by Ministry of Environment, forest &
climate change only on 04.02.2020 despite due diligence
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having been exercised by the respondent in this regard. No
lapse whatsoever can be attributed to respondent insofar the
delay in issuance of environment clearance is concerned. The
issuance of an environment clearance referred to above was a
precondition for submission of application for grant of
occupation certificate.

It is further submitted that the respondent left no stones
unturned to complete the cunstruction activity at the project

Ao
site but unfortunately;d '~-$'3~* /he outbreak of COVID-19

o EJ! ,}u-r ¥
pandemic and the va 4 ""?" rictions imposed by the

gnvernmental authofities the | construction activity and

1y was antly and adversely
&/ SGely \'O\

impacted and,the / . tlall the government
functionaries
week of Feb

1 till. Since the 3rd
5. have also suffered
devastatingly bei AUS¢

COVID-19 in the-.

authorities had earlier imp u ed-a'b anket ban on construction
activities in ﬂr ﬁ 1d embargo had
been lifted to a lim uwever m the interregnum,
large scale mé; \ gd and availability

of raw material started hemming a major cause of concern.
Despite all odds, the respondent was able to resume remaining
construction/ development at the project site and obtain
necessary approvals and sanctions for submitting the
application for grant of occupation certificate.

The hon'ble authority was also considerate enough to

acknowledge the devastating effect of the pandemic on the real
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estate industry and resultantly issued order/direction to
extend the registration and completion date or the revised
completion date or extended completion date by 6 months &
also extended the timelines concurrently for all statutory
compliances vide order dated 27.03.2020. It has further been
reported that Haryana government has decided to grant
moratorium to the realty industry on compliances and interest

payments for seven mnnths tn September 30 for all existing

projects. It has also u,, "-'-_.u_,;_r extensively in press

coverage that moratoriul 114“_

intervening period 0L 0 2020.to 30.09.2020 will be
/AN ... 3{;&

considered as “zg .__-;-h~-- :_- T WL d,

The building it stmn, e Eeﬂl Ccor g ed in all respects

f J:.

and was ve y :31 ch eligi - o n orant’ of OC. However, for

reasons alrea ]

( : a v : p ?%;..-a n.for issuance of OC
\ ¥
could not be submi Q 2 e concernéd statutory authority

by the respunden 2 b '-i that tt e respondent amidst
all the hurdles and difficultie ng hard has completed the

construction ﬁ ﬂg d the application
for obtaining t wit ecnncem sta nry authority on
16.06.2020 4@7@& L}lJ as persistently
pursued.

The allegation of delay against the respondent is not based on
correct and true facts. The photographs comprehensively
establishing the completion of construction/development
activity at the spot have been appended with this reply as

annexure R19 to annexure R23. It is further submitted that
occupation certificate bearing no.20100 dated 11.11.2020 has
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been issued by Directorate of Town and Country Planning,
Haryana, Chandigarh. The respondent has already delivered
physical possession to a large number of apartment owners. It
needs to be emphasised that once an application for issuance
of OC is submitted before the concerned competent authority
the respondent ceases to have any control over the same. The
grant if OC is the prerogative of the concerned statutory
authority and the respondent does not exercise any control
over the matter. Ther'%le period utilised by the
concerned statutory au 'r; ‘T 1 r granting the OC needs to be
necessarily exclude - 0 "E_ I‘i: mJj‘l ation of the time period
utilised in the implém

buyer’s agree ner
diligently a --.:

completion o proj

The complainan

gssion of the unit in
question throug - letter—~of—offer.” of possession dated

01.12.2020. The compla were called upon to remit
balance pa}r QR yeMt charges and to
complete the necessary formalities necessary for handover of
the unit in @,ﬂy J‘k/é_'le complainants
intentionally refrained from cnmpletmg the complainant’s
duties and obligations as enumerated in the buyer’s agreement
as well as the Act. The complainants wilfully refrained from
obtaining possession of the unit in question. It appears that the
complainants did not have adequate funds to remit the balance

payments requisite for obtaining possession in terms of the

buyer's agreement and consequently in order to needlessly
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linger on the matter, the complainants has preferred the

instant complaint. Therefore, there is no equity in favour of the
complainants, It needs to be highlighted that an amount of Rs.
13,46,772 /- as per statement of account is due and payable by
the complainants. The complainants has intentionally
refrained from remitting the aforesaid amount to the
respondent. It is submitted that the complainants has
consciously defaulted in Ew_ cump!amants obligations as
enumerated in the bug ﬂ ment The complainants

cannot be permitted to -f.* ’1‘*5 I * age of her own wrongs. The

instant complaint co: 1. a .4 oss ‘misuse of process of law.
Without admitti Jn&\ﬂﬁ. any manner the truth
or correctness i‘? he frmuTﬁs.rfalle ons levelled by the

complainants and without g gjudice to intenﬁnns of the
g,l terest frivolously

& e to be constructed

) -: ion. It is pertinent to

-ﬁ ' marks termination of the

respondent, it
and falsely su
for the alleged de
note that an offer fur |
period of del s not entitled to
contend that g\al ege erm of Elay continued even after
receipt of c&plmnants have
consciously and mallcmusl}' refrained from obtaining
possession of the unit in question. Consequently, the
complainants are liable for the consequences including holding
charges, as enumerated in the buyer's agreement, for not
obtaining possession.

It needs to be highlighted that the respondent has credited an
amount of Rs. 2,38,683 /- & Rs. 43,625/~ as GST refund input to
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the account of the complainants as a gesture of goodwill. The

aforesaid amounts have been accepted by the complainants in
full and final satisfaction of her alleged grievance. The instant
complaint is nothing but a gross misuse of process of law
Without prejudice to the rights of the respondent, delayed
interest if any has to calculated only on the amounts deposited
by the allottees towards the basic principal amount of the unit
in question and not on any a$9unt credited by the respondent,
or any payment made, b c-a the @l]ortees towards delayed

e s

payment charges or any td tatutory payments etc.

. Without admitting g ‘gc < ;"f{ dg ‘F he truth or legality of

the allegations -': e
prejudice to '

slainants and without

he - spundent. it is

respectfully si a ] the Act are not
retrospective @ &, The provi f,ih Act cannot undo
or modify the térms . ‘executed prior to
coming into A her submitted that

merely because the Act™ ngnmg projects which are
registered WI A\I& ut be said to be
operating ren' ective ravlsmns of the Act relied
upon by the ¢ JﬁﬂlLJQi cannut be called
in to aid in derogation and negation of the provisions of the
buyer’'s agreement. The interest is compensatory in nature and
cannot be granted in derogation and negation of the provisions
of the buyer’ agreement. It is further submitted that the
interest for the alleged delay demanded by the complainants

are beyond the scope of the buyer’'s agreement. The

complainants cannot demand any interest or compensation
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xvii.

Xix.

beyond the terms and conditions incorporated in the buyer's
agreement.

The buyer’s agreement further provides that compensation for
any delay n delivery of possession shall only be given to such
allottees who are not in default of the agreement and who
have not defaulted in payment as per the payment plan
incorporated in the agreement. The complainants, having
defaulted in payment of inst?.lments, is not entitled to any

- ﬁ,q‘»— s g
2 to non

1

as possible in the

Therefore, i\i ﬁIRE g/%the facts and
circumstancezq\ |present e, no delay whatsoever can be
attributed to QMLQIE;Q Mnts. However, all
these crucial and important facts have been deliberately
concealed by the complainants from this honourable authority.
The complaint has been preferred on absolutely baseless,
unfounded and legally and factually unsustainable surmises

which can never inspire the confidence of this honourable

authority. The accusations levelled by the complainants are
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completely devoid of merit. The complaint filed by the

complainants deserves to be dismissed.

Copies of all the relevant documents have been filed and placed
on record. Their authenticity is not in dispute. Hence, the
complaint can be decided on the basis of these undisputed

documents and submission made by the parties.

E. Jurisdiction of the authority:

16.

Gurugram District fur

Gurugram. In the Question is situated
within the plan ct. Therefore, this

authority has co@t}ﬁ{j@l{%p deal with the

present complaint.

E.Il Subject matter jurisdiction

Section 11(4)(a) of the Act, 2016 provides that the promoter shall
be responsible to the allottee as per agreement for sale. Section

11(4)(a) is reproduced as hereunder:

Section 11(4)(a)
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Be responsible for all obligations, responsibilities and functions
under the provisions of this Act or the rules and regulations made
thereunder or to the allottees as per the agreement for sale, or to
the association of allottees, as tae case may be, till the conveyance of
all the apartments, plots or buildings, as the case may be, to the
allottees, or the common areas to the association of allottees or the
competent authority, as the case may be;

Section 34-Functions of the Authority:

34(f) of the Act provides to ensure compliance of the obligations
cast upon the promoters, the allottees and the real estate agents
under this Act and the rules and regulations made thereunder.

So, in view of the provisions of the J}ct quoted above, the authority
A DRSO D
has complete jurisdiction to fd‘t;g}ldﬂ the complaint regarding non-
.:- e
compliance of obligations b_',r the prnmoter leaving aside
f

compensation which is to be demded by the adjudicating officer if
PN o G VAN

pursued by the complainants at a later sta

T

S

F.I Objection re plaint.

The respondent i%t ded th complaint is not
maintainable as it h‘ésc;;b}‘ on of the Act.

The authority, in the sutee e order, has observed

that the respon H section 11(4)(a)
read with provis A\:}zm ot handing over
ossession by thé du elas per t. Therefore, the
P » S BLARERTRARNA

complaint is maintainable.

F.Il Objection regarding entitlement of income/profit from its
resale on round of complainants being investor.

The respondent has taken a stand that complainants are the
investor and not consumers, therefore, they are not entitled to the
protection of the Act and thereby not entitled to file the
complainants under section 31 of the Act. The respondent also
submitted that the preamble of the Act states that the Act is
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enacted to protect the interest of consumers of the real estate

sector. The authority observed that the respondent is correct in
stating that the Act is enacted to protect the interest of consumers
of the real estate sector. It is settled principle of interpretation
that preamble is an introduction of a statute and states main aims
& objects enacting a stating but at the same time preamble cannot
be used to defeat the enacting provisions of the Act. Furthermore,

it is pertinent to note that any aggrieved person can file a

complaint against the prom promoter contravenes or
violates any provisions of v les or regulations made
thereunder. Upon care - erms and conditions of

upon the deﬁnmfg € l
reproduced below fo P

"2(d) "allottee” in relation to"areal estate'project means the person to

whom a plot, a or buildinggas se may be, has been
allotted, sold {F':H "{';f_ rﬂjﬂ% or otherwise
transferred by | r, ‘and- person who
subsequently ac th sm’e transfer or
otherwise but d@ﬁ@g&/ﬁ%ﬁ Igrpfut, apartment
or building, as th ivéri on r

In view of above-mentioned definition of “allottee” as well as all
the terms and conditions of tne apartment buyer’s agreement
executed between promoter and complainants, it is crystal clear
that the complainants are allottee as the subject unit was allotted
to them by the promoter. The concept of investor is not defined or

referred in the Act. As per the definition given under section 2 of
Page 24 of 40




19

20.

HARERA
& GURUGRAM Complaint No. 1556 of 2021

the Act, there will be "promoter” and "allottee” and there cannot

be a party having a status of “investor”. The Maharashtra Real
Estate Appellate Tribunal in its order dated 29.01.2019 in appeal
no. 0006000000010557 titled as M/s Srushti Sangam
Developers Pvt. Ltd. Vs. Sarvapriya Leasing (P) Lts. And anr. has
also held that the concept of investor is not defined or referred in

the Act. Thus, the contention of promoter that the allottee being
: BN
an investor is not entitled:to pri

rejected.

Findings on the relief

without giving any prior intimationto, or by taking any written
consent from ﬁlo e. ﬂ Mt been denied by
the respondent in : lotte e said complaint
prayed inter ali i @E@M to provide area

calculation. Clause 1.2(d) is reproduced hereunder:

“1.2(d) Super Area

The consideration of the Apartment is calculated on the basis of
Super Area, and it has been made clear to the Apartment Allottee(s)

by the Developer that the Super Area of the Apartment as defined in

Annexure-I is tentative and subject to change.

From the bare perusal of clause 1.2(d) of the agreement, there

is evidence on the record to show that the respondent has
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allotted an approximate super area of 1918 sq. ft. and the areas

were tentative and were subject to change till the time of
construction of the group housing complex. Clause 1.1 provides
description of the property which mentions about sale of super
and the buyer has signed the agreement. Also, by virtue of
allotment letter dated 21.01.2014, the complainants had been
made to understand and had agreed that the super area

mentioned in the agreement was only a tentative area which

design

of the DEVELOPER any “time 0~and upon the grant of

occupation ce , =T h A | intimate the
APARTMENT AWA chngés thereof and the
resultant change,lif ] /

paid by him/her e M TTEE(S) agrees to deliver
to the DWELU%%?W %@r&q?&cﬂans to the
changes within fiftéen(15) A the 'da ‘of dispatch by the

he! APARTMENT to be
DEVELOPER of such notice failing which the APARTMENT
ALLOTTEE(s) shall be deemed to have given his/her full consent to all
such alteration/modification and for payments, if any, to be paid in
consequence thereof. If the written notice of the APARTMNET
ALLOTTEE(S) shall be deemed to have given his/her full consent to all
such alterations/modification and for payments, is any, to be paid in
consequence thereof. If the written notice of the APARTMENT
ALLOTTEE(s) is received by the DEVELOPER within fifteen (15) days
of intimation in writing by the DEVELOPER indicating his/her/its
non-consent/objection to such alterations/modifications as intimated
by the DEVELOPER to the APARTMENT ALLOTTEE(s), then in such
case, the Agreement shall be cancelled without further notice and the
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DEVELOPER shall refund the money received from the APARTMEN
ALLOTTEE(s) after deducting Earnest Money within ninety(90) days
from the date of intimation received by the DEVELOPER from the
APARTMENT ALLOTTEE(s). On payment of the money after making
deductions as stated above the DEVELOPER and/or the APARTMENT
ALLOTTEE(S)shall be released and discharged from all its obligation
and liabilities under this Agreement. In such a situation, the
DEVELOPER shall have an absolute and unfettered right to allot,
transfer, sell and assign the APARTMENT and all attendant rights
and liabilities to a third party. It being specifically agreed that
irrespective of any outstanding amount payable by the DEVELOPER
to the APARTMENT ALLOTTEE(s), the APARTMENT ALLOTTEE(S)
shall have no right, lien or charge on the APARTMENT in respect of

which refund as contemplated Af%t.?@q se is payable.”

As per clause 1(1.2) (e)(ii; ‘1}“‘" eement, it is evident that
'??

the respondent has agree od .“% jl ate the allottee in case of

’bdi &n-& iting in excess of 10%
ef" 1;.., partment as per the policy
P |

o g et |

guidelines of g P as may be,@lic able-from time to time
and any cha ﬁ ppr ed by t!}e nt authority shall

esar g approved layout

any major alterati

change in the

automatically @
plan/building ple )‘ _
observes that the building ple ﬁy G srolect i qusstion

were approve e co rity on 06.06.2012 vide
memo. HARE‘& ubsequently, he
buyer's agreement se parties on
21.07.2014. Tllt\eg hl rval rin%Mm was obtained
by the respondent on 09.01.2020. A copy of the same has been
annexed in the file. The super area once defined in the
agreement would not undergo any change if there were no
change in the building plan. If there was a revision in the

building plan, then also allottee should have been informed

about the increase/decrease in the super area on account of
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revision of building plans supported with due justification in
writing.

Therefore, the authority is of the opinion that unless and until,
the allottee is informed about the increase/decrease of the
super area, the promoter is not entitled to burden the allottee
with the liability to pay for an increase in the super area. The
authority is of the opinion that each and every minute detail

must be apprised schooled and provided to the allottees

the eyes of law. complainant further stated that he

approached th AR ectlﬁcatmn of the
alleged illega unju tﬂ‘la e demand by the

th}lghtly refused to
do the same. In reply to this the respundent submitted that all

respondent;/

the final demand raised by him are justifiable and
complainants choose to ignore and not pay the same. It is
pertinent to mention here that the respondent vide offer of
possession letter raised labour cess charge @11.71 sq. ft
totalling to the amount of Rs 22,460/- on perusal of the BBA
signed between both the parties it can be inferred that the
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agreement contains no such clause as to payment of labour

cess charges whereas other charges/demands raised by the
respondent /builder are clearly outlined in the BBA therefore,
the complainants is not liable to pay the labour cess charges as
the demand of labour cess charges raised by the respondent is
unjustifiable from the allottee and the respondent/builder is
himself liable to pay the labour cess charges. The respondent
be directed to withdraw the _gg]‘lust:iﬁed demand of the pretext
of labour cess. The builde “" sosed to pay a cess from the
welfare of the labour emp! {:fi“ site of construction and

which goes to wel b?#_ indertake social security
Pméasure ™ for.

onl.building and other
: E ot liable to charge

schemes and w

construction workers.

b=
the labour cess
i 0 | =
G.I11 External elect tfication charge ‘ p
' |
39. While issuing offer" of possession of the _* 0 tted unit vide letter

dated 01.12.2020, besid 'qﬂlg fof-payment of amount due, the
respondent/build

external elmﬁHA
charges with GS ent that as per
buyer's agreemekai&')j ?ﬁﬂ% tﬁﬁm is liable to pay

that amount.

40. Clause 1.2 of the buyer’s agreement is reproduced below:

“1.2. Consideration

a) Sale Price

The Sale Price of the APARTMENT (“Sale Price”) payable by the
APARTMENT ALLOTTEE(s) to the DEVELOPER inclusive of
External Development Charges, infrastructure development
Charges Preferential Location Charges (whenever applicable) is
Rs. 72,93250/- (Rupees Seventy two Lakhs Ninety three
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Thousand two Hundred Fifty) payvable by the Apartment
Allottee(s) as per the Payment Plan annexed herewith as
Annexure-1. In addition the Apartment Allottee agrees and
undertakes to pay Service Tax or any other tax as, may be
demanded by the Developer in terms of applicable
laws/guidelines.”

A perusal of clause 1.2 of the above-mentioned agreement shows
the total sale price of the allotted unit as Rs. 72,93,250/- in
addition to service tax or any other tax as per the demand raised

in terms of applicable laws/guidelines. The payment plan does
n :'.'.'- s

- > lilr’;;tvtéﬁ:_;';’: 1 (]
"Li E", ailed above. However, there
Ty 3T

not mention separately th being demanded by the

vii, That the
charges on
HUDA."

t £s to pay extra
in as demanded by

There is nothing no record that-any demand in this regard has

been raised by HﬁﬁtﬂdElﬂi&he demand raised
with regard to pondent/builder
cannot said tnﬁm C@EAI\S ilarly, it is not
evident from a perusal of builder agreement that the allottee is
liable to pay separately for water, sewer and meter charges with
GST. No doubt for availing and using those services, the allottee is
liable to pay but not for setting up sewage treatment plant.
However, for getting power connection through electric meter, the

allottee is liable to pay as per the norm'’s setup by the electricity
department.
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G.IV Delayed possession charges

43. In the present complaint, the complainants intends to
continue with the project and are seeking delay possession
charges as provided under the proviso to section 18(1) of the

Act. Sec. 18(1) proviso reads as under:

Section 18: - Return of amount and compensation

If the promoter fails to complete or is unable to give possession of an

apartment, plot or building, -
....................... :':-u ‘L__,a .'\_3

S, 2
Provided that where an allottee does not intend to withdraw from
the project, he shall be paidi'by ithe p omoter, interest for every
month of delay, till th ion, at such rate

eement (in short,

agreement) proy Jl_— ime of- handing over of

3. Possession
a) Offer of possessioni.". |
That subject to terms , et to the APARTMENT
ALLGTTEE(S) having complié the terms and conditions of

provisions cf
with all p
documentation, pa
DEVELOPER @m AP

agreement et hed b EVE.

proposes to hand over the passessmn of the APARTMENT within a
period of thirty-Six (36) months (excluding a grace period of six
months) from the date of approval of building plans or date of
signing of this Agreement whichever is later. It is however
understood between the parties that the possession of various
Blocks/Towers comprised in the Complex as also the various
common facilities planned therein shall be ready & completed in
phases and will be handed over to the allottees of different
Block/Towers as and when completed and in a phased manner.

45. At the outset, it is relevant to comment on the pre-set possession
clause of the agreement wherein the possession has been
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subjected to all kinds of terms and conditions of this agreement

and the complainants not being in default under any provisions of
this agreement and compliance with all provisions, formalities and
documentation as prescribed by the promoter. The drafting of this
clause and incorporation of such conditions are not only vague
and uncertain but so heavily loaded in favour of the promoter and
against the allottee that even formalities and documentations etc.

as prescribed by the promoter may make the possession clause

different kinds ¢ per , dent ﬂ.sj commercials etc,
between the buye aﬁ&k juilder. It is in“the )ﬁterest of both the
parties to have a well-deaftéd.apartmernt-buyer’s agreement which
would thereby protect the rights"of both the builder and buyer in

the unfortunate ise. It should be

drafted in the sh@e ajpmrgwﬁn&?ﬁe which may be
understood by a nL n ith* an ‘ordinary educational

background. It should contain a provision with regard to
stipulated time of delivery of possession of the apartment, plot or
building, as the case may be and the right of the buyer/allottee in
case of delay in possession of the unit. In pre-RERA period it was a
general practice among the promoters/developers to invariably
draft the terms of the apartment buyer’'s agreement in a manner

that benefited only the promoters/developers. It had arbitrary,
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unilateral, and unclear clauses that either blatantly favoured the

promoters/developers or gave them the benefit of doubt because

of the total absence of clarity over the matter.

The authority has gone through the possession clause of the
agreement. At the outset, it is relevant to comment on the pre-set
possession clause of the agreement wherein the possession has
been subjected to all kinds of terms and conditions of this
agreement and the cumplamal};s not bemg in default under any

provisions of this agreem in compliance with all

‘!
provisions, formalities and o ‘ 3 i ptation as prescnbed by the

documentations el -. drescribed by

possession clause ..-,._-- __ for 1- e ‘: D of allottee and the
commitment date for ha ding guer possession loses its meaning.
The incorporation of such ¢ldliSe in the apartment buyer’s
agreement by th r liability towards
timely delivery o hject- \? rive the allottee of his
right accruing r.!cftg%I e‘aﬂ' on. 'lé\ t to comment as

to how the builder has misused his dominant position and drafted
such mischievous clause in the agreement and the allottee is left

with no option but to sign on the dotted lines.

Admissibility of grace period: The respondent promoter has
proposed to handover the possession of the unit within a period of

36 months (excluding a grace period of 6 months) from the date of
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approval and of building plans or date of signing of this agreement

whichever is later. In the present case, the promoter is seeking 6
months’ time as grace period. But the grace period is unqualified
and does not prescribe any preconditions for the grant of grace
period of 6 months. The said period of 6 months is allowed for the
exigencies beyond the control of the promoter. Therefore, the due

date of possession comes out to be 21.07.2017.

cribed and it has
15, 0f the rule le 15 has been

been prescribed {under n{l'

reproduced as un¢ @«é \l

Rule 15. Prescribédsrite ¢ st/ [Proviso to section 12,
section 18 and sub*section [#)and ubse n (7) of section 19]
(1)  For the w;-- r_r;_:. ectmn 12; section 18;

and sub-sections [#)and-[’ ﬂf secrfun 19, the “interest

Htﬂ Fibed "Shall’b ate Bank of India
Provided :'. ' argmnf cost of
lending ra laced by such
benchmar, India may fix

[from time to nme for lending to the general public.

The legislature in its wisdom in the subordinate legislation under
the provision of rule 15 of the rules, has determined the
prescribed rate of interest. The rate of interest so determined by
the legislature, is reasonable and if the said rule is followed to

award the interest, it will ensure uniform practice in all the cases.
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Consequently, as per websité of the State Bank of India i.e.,
https://sbi.co.in, the margin'ai cost of lending rate (in short,
MCLR) as on date ie, 15.03.2022 is @ 7.30%. Accordingly, the
prescribed rate of interest will be marginal cost of lending rate
+2% i.e., 9.30%.

The definition of term ‘interest’ as defined under section 2(za) of
the Act provides that the rate of interest chargeable from the
allottee by the promoter, in caig—qf default, shall be equal to the

rate of interest which the® »shall be liable to pay the

allottee, in case of default. *

below:

“(za) "intefes ¢

promoter pr ki

Exp!anar O —

(i) € rate
premaoter, i
Interest w

(ii)  the intérest y mote
be from ber” received the amount or
any part e amount or part thereof

' reﬁ.mded and the interest

lottee shall be from the

lotte -3,.;' efi the promoter till
(g p ( ale |

Therefore, intéres e “dela ents from the

complainants shall be charged at the prescribed rate i.e., 9.30%
by the respondent/promoter which is the same as is being
granted to the complainants in case of delayed possession

charges.

On consideration of the documents available on record and

submissions made by both the parties, the authority is satisfied
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that the respondent is in contravention of the section 11(4)(a) of

the Act by not handing over possession by the due date as per the
agreement. By virtue of clause 3(a) of the unit buyer’s agreement
executed between the parties on 21.01.2014, The developer
proposes to hand over the possession of the apartment within a
period of thirty-six (36) months (excluding a grace period of 6

months) from the date of approval of building plans or date of

It is pleaded on beha @ respondent that complaint bearing
no. 1464 of 201 das ; paze Towers Pvt,
Ltd. pertaining to the ' also subject matter
of the complaint dispo ’4: e hon'ble authority

allowed 139 days to be treated™as zero Eeriud while calculating

delayed pussessiHlAﬁ.E tEAaisn though the
respondent has explaine t ay in c m eting the project
was due to reag; WMMM environment
clearance, zoning plans, building plans approval from department
of mines, zoology fire NOC, clearance from forest department and
Aravli NOC from which comes to be considerable period but in

view of earlier decision of the authority, it be allowed grace of 139

days while calculating delay possession charges.
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Though the respondent took a plea w.r.t giving 139 days of grace

period for handing over possession of the allotted unit, the
authority is of the view that the grace period of 6 months has
already been allowed to the respondent being unqualified and the
period of 139 days declared as zero period in the aforesaid
complaint is already included in the grace period of 6 months. The
respondent cannot be allowed grace period for two time.

Therefore, the due date of handin_g over of possession 21.07.2017.

P ‘ _}. \L}
The respondent has been ap ;%; {H, he occupation certificate on

17.06.2020 and the same ha :@f
authority on 11.11.202 ia% :-..ﬂﬁ%_g:.! asame have been placed on
record. The authority'is of ahaﬁ‘ﬂ;ﬁ*‘* % that there is delay
on the part of thgnndéﬁf‘{?'['i‘ ph "-- possession of the
allotted unit to :n plaina

granted by the competent

's as per the térms and conditions
I.: 01 .2 ted between the
I of thedpromoter to fulfil its
obligations and responsi ﬂiﬁeh%@h‘? 1e buyer's agreement

dated 21.01.2014 to han OVET the possession within the
stipulated perindH I'iA

Section 19(10) ﬂﬂ’fh‘e t?iﬁ%lig /&M take possession
of the subject umt wi mu\ﬁ-z; from the date of receipt of

occupation certificate. In the present complaint, the occupation

of the buyer’s ag w nt date

pt—

parties. It is the failure.on

certificate was granted by the competent authority on 11.11.2020,
Therefore, in the interest of natural justice, the complainants
should be given 2 months' time from the date of offer of
possession. This 2 months’ of reasonable time is being given to the

complainants keeping in mind that even after intimation of
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possession practically he has to arrange a lot of logistics and

requisite documents including but not limited to inspection of the
completely finished unit but this is subject to that the unit being
handed over at the time of taking possession is in habitable
condition. It is further clarified that the delay possession charges
shall be payable from the due date of possession + six months of
grace period is allowed i.e. 21.07.2017 till the expiry of 2 months
from the date of offer of possession (01.12.2020) which comes out
to be 01.02.2021. LR

Accordingly, the non-comp the mandate contained in

3

section 11(4)(a) read with’section 18(1) of the Act on the part of

of 2 months from the

aich comes out to be

-

ofthé Act of 2016.

rule 15 of the rules andss “ (91

Also, the amoun / er eoffer of possession
dated 01.12.2020% Emme complainants
towards compensation fi é&t}(@ n fu_'lg vet possession shall

be adjusted towards ay possession charges to be paid by

the respondent in terms of proviso to section 18(1) of the Act.

Directions of the authority:

Hence, the authority hereby passes this order and issue the
following directions under section 37 of the Act to ensure

compliance of obligation cast upon the promoter as per the
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function entrusted to the authority under section 34(f) of the Act
of 2016:

i,

il

111.

iv.

The respondent is directed to pay the interest at the
prescribed rate ie. 9.30% per annum for every month of
delay on the amount paid by the complainants from due date
of possession + six months of grace period is allowed i.e.
21.07.2017 till the expiry of 2 months from the date of offer
of possession (01.12.2020) 'dEthh comes out to be 01.02.2021
The arrears of mtere% ce h, dtso far shall be paid to the
complainants within 90id “5‘“_:’. the date of this order as
per rule 16(2) of the’ g‘le% ‘i:. !
Also, the amount of Rs %ﬁ@ﬁ i -_.-r_ by the respondent

: ding over possession

shall be adjusted towards thé delay possession charges to be
paid by the respondent i 'ms of p lo section 18(1) of
the Act. (Qt\ é)

The cnmplainan;ﬁg directed_ to\pay’ outstanding dues, if
any, after adjustment ofinterestfor the delayed period.

The ratel_.i Rj from  the
complainants/allottees by prnmuter in case of default

shall be cha&{eﬂ{gxi QeL {;Qq}‘{‘l}a A,/(L 9.30% by the

respondent/promoter which is the same rate of interest
which the promoter shall be liable to pay the allottee, in case
of default i.e, the delay possession charges as per section
2(za) of the Act.

Direct the respondent to provide the calculation of super area
of the project as well as of the allotted unit within a period of
30 days.
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vi. The respondent shall not charge anything from the

complainants which is not the part of buyer's agreement. The
respondent is not entitled to charge holding charges from the
complainants/allottees at any point of time even after being
part of the builder buyer’s agreement as per law settled by
Hon'ble Supreme Court in civil appeal nos. 3864-3889/2020
on 14.12.2020

=

(Vijay Kumar

Member
Haryana RealEs

Dated: 15.03.2022

GURUGRAM
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