HARERA

A GURUGRAM Complaint No. 1165 of 2020
BEFORE THE HARYANA REAL ESTATE REGULATORY
AUTHORITY, GURUGRAM

Complaint no. : [ 1165 of 2020
Date of filing complaint: | 06.03.2020
First ¢ate of hearing : | 30.04.2020
Date of decision : |15.03.2022,

1. Ishan Bansal
2. Priyanka

Both R/o: Flat no. 166, Anupatii Apartment, MB
Road, Opp. Saket, Saidulajab, New D ;]_.bi-l 10068 | Complainants

JVersus.
“ .... : :-"'.' 1 adr
Gurgaon, Haryapa's : -;i-_*a""" Qr Respondent

;;3 el

M /s Spaze Towers Private
R/o: Spazedge, Sé 7

CORAM: | _ ?-\f 1 12 B
Dr. KK. Khandelu1% a | e Chairman
Shri Vijay Kumar f ﬁ ﬂ H‘.“/ Member
APPEARANCE: 1.7 74

Sh. Sukhbir Yadav {Advu | Complainants

Respondent |

The  present ;E;LpJaQtU £:a”s? [gfl;énlél'\f}iled by |the

complainants/allottees under section 31 of the Real Estate

(Regulation and Development) Act, 2016 (in short, the Act) read
with rule 28 of the Haryena Real Estate (Regulation and
Development) Rules, 2017 (in short, the Rules) for violation of
section 11(4)(a) of the Act wherein it is inter alia prescribed that
the promoter shall be responsible for all obligations,

responsibilities and functions under the provision of the Act or the
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rules and regulations made there under or to the allottees as per

the agreement for sale executed inter se.

A.  Unit and project related details

2.

The particulars of the project, the details of sale consideration, the
amount paid by the complainants, date of proposed handing over

the possession and delay period, if any, have been detailed in the
following tabular form:

T —
S.no| Heads /- Information
e rirtp

1. | Project name and locati :*:'—‘,,'i,} privy at 4"
r-84, village sihi,
gram, Haryana,

DTCP licenseZno.
status

= WY YV
RERA Regiszatot 1 i 4 -
Extended vide extension no. | 06 of 2020 dated 11.06.2020
[l Extension no. valid up to 30.12.2020
7. | Allotment letter 21.11.2011 (annexure P2, page
26 of complaint)
8. | Unitno, 014, 1st floor, tower A5
. [Page 26 of the complaint]
9. | Unit measuring (super area) | 1745 sq. ft,
Lid | A
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10. | Date of approval of building | 06.06.2012
plan [Page 64 of the reply]
11, | Date of execution of builder | 06.04.2012
buyer agreement [Page 31 of the complaint]
12. | Total sale consideration Rs.75,00,905/- as per SOA datec

5.06.2020 (annexure R7, page
70 of reply)

13. | Total amount paid by the

complainants

Rs.74,81,178/- as per SOA dated
15.06.202(annexure R7, page
72 of reply)

the ‘*F‘}.,- :
Coffthirty-six (36) |

possession _-'

months (excly pecioc
of 6 months) Jfr ate c
approval of building p 7 date
of signing cement

whichever is late

-, le'l.- | ‘..

14. | Payment plan oy

;‘?“Ei:r

B

15. | Due date of delwe ot

possession *m

Clause  3(a): developer-|
proposes to

Construction linked payment
- . Al
(P 5gﬁ 51 of the cnmplalnt]
12 2015

d from date of
?} -_% fhuildmgl &y

ps )12

*{ﬁra ; @ ad is allowed)

s

plus @Uﬁ:

ie,01.12.2020 + 2 months
(01.02.2021)

16. | Offer ufpossess; - fﬁw 0
17. | Occupation Certificate 11 11.41.2020
| N = ge.113 of the reply] |
18. | Delay in handing’ r pOSS : : _months 25 days
w.e.f. due date'l.e,, 2.20
the date of

PRAM '

19. | Amounts already paid by the
respondent in terms of the
buyer’s agreement as per offer of

possession dated 01.12.2020

Rs.2,90,029/- towards delay
compensation.

Rs. 43,625/- towards
input credit details

GST

B. Facts of the complaint:
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The complainants along with their family members visited the

Gurugram office and project site of respondent. The location was
excellent and they consulted the local representative of the
developer. The local representative gave him a brochure and price
list etc. and allure him with shady picture of project and assured
him that possession of flat will be handover within 36 months, as
construction had already been started.

On 13.06.2012, believing on representauun and assurance of

size admeasuring 1745 sq,
On 06.04.2012 a rbitrary buyer’s
agreement was execute mtef_gg i respondent and the
complainants. Atggrcling to, ﬁagﬂa \'3{3‘] uf the flat buyer
agreement, the respondent was to give possession of the said flat
within 36 months from the date of the approval of building plans
or from the date to the signing of this agreement whichever is
later. It is pertinent to mentinn;here that the building plans were
approved on 06.06.2012, much before the execution of B.B.A.

Hence the due date of possession is 06.06.2015. On 26.07.2013,
the complainants purchased the said apartment from original
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allottee with permission of the respondent and the respondent

endorsed the name of the complainants in its record and issued
acknowledgment for endorsement letter dated 26.07.2013. On
06.09.2013, the complainants have availed a home load from the
State Bank of India against the said apartment with permission of
the respondent. The respondent issued permission to mortgage

and thereafter a tripartite agreement was executed inter-se the

respnndent the cnmplamants and bank. On 27.07.2015, the

ent allotted to

ng'to, W Epaid Rs. 74,81,178/-
ale consideration of Rs.

till 24.12.2014 out of

75,00,905 /- ie %ﬂﬁﬁ‘

The cnmplamants are li ng in_rented house and paying Rs.

18,700/- rent a:n ng}f‘héﬁﬂﬁ-f/ EMI/Pre-EMI on

loan. It is pertinent to mentmn here that they are under acute

financial stress due to monthly obligation of rent and EMI/Pre-
EMI on loan. |

Since 2015, complainants were regularly visiting at the office of
respondent party as well as on construction site and making
efforts to get the possession of allotted flats but all in vain, in spite

of several visits and request by the complainants. They never been
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able to understand the actual state of construction. Though towers

seem to be built up, but no progress was observed on finishing
and landscaping work.

The complainants had purchased the flat within intention that
after purchase, they would be able to stay in a better environment.
Moreover, it was promised by the respondent party at the time of
receiving payment for the flat that the possession of fully

constructed flat would be handed over to the complainants as
niR )

made by complain it e, possession of flat
ts. ' -'; to mention here
that complainan
paying monthly re
also.

RECe

the only cnnc!usmn that th ency of service on the part

of the responden ﬁ be punished and
compensate the ainants. Ere is a clear unfair trade
practice and bre _ in the services of
the respondent and much more a smell of playing fraud with the
complainants and others is prima facie clear on the part of the
respondent party which makes them liable to answer this hon'ble
authority. It is pertinent to mention here that till date respondent
has not taken environment permission from authorities to start

construction. It is again highly pertinent to mention here that

respondent raised the construction without obtaining permission
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and put the hard-earned money of complainants on stake. The

said act of the respondent itself indicated towards lawless and

unprofessional approach.

C. Relief sought by the complainants:

10. The complainants have sought following relief(s):

ii.

iii.

iv.

i.

il

Direct the respondent to pay interest at the prescribed rate for

every month of delay from due date of possession till the

actual handing over

complainants.

Direct the respondent tg

charges.

That the com in law or on facts, It is
submitted thH A\R‘EM the Real Estate
(Regulation and Dev with rule 29 of
the Haryana R\eg te [ Iatmn A Development) Rules,
2017, has been committed by the respondent. The institution
of the present complaint constitutes gross misuse of process of
law.

That the project of the respondent is an “ongoing praject”
under RERA and the same has been registered under the Act,
2016 and rules, 2017, Registration certificate bearing no. 385

of 2017 granted by the Haryana Real Estate Regulatory
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iii.

- GURUGRAM Complaint No. 1165 of 2020

HARERA

Authority vide memo no. HRERA-179/2017/2320 dated
14.12.2017 has been appended with this reply as annexure R1.
It is submitted that the registration was valid till 31.06.2019.
An application for extension for registration of the said project
dated 27.06.2019 has submitted by the respondent. The
present complaint is based on an erroneous interpretation of
the provisions of the Act as well as an incorrect understanding

of the terms and condltmns Of the buyer’s agreement dated 6t

] ﬁy submissions made in the

agre&ment was
on 06.04.2012.

complainants. Upon exeél momﬁtl‘ﬁnsfer of documents by the
original allotﬁa}% R }g; allotment was
transferred m favnur uf t e ,‘p\m ainants. It is pertinent to
mention her l f:r'p dhase in resale, the
buyer’s agreement had already been executed by the original
allottee and hence the complainants had the full opportunity
to study the terms and conditions of the buyer’s agreement in
detail and understand the implications of its terms and
conditions. It was only after the complainants duly accepted

the terms and conditions of the buyer’s agreement that they
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proceeded to purchase the apartment in question, in resale
from the original allottees.

It is respectfully submitted that the contractual relationship
between the complainants and the respondent is governed by
the terms and conditions of the buyer's agreement dated
06.04.2012. The apartment in question has been purchased in

resale by the complainants and thE}' have vuluntarily and

misconstrued the term?‘and mM ns of said agreement. So,

far as alleg %ﬁﬁ tl %m ssession of the
apartmentis c /glf:e t is submitted that in terms of clause
3(a) of the afh[gﬁ ﬁ p ¢d for delivery of

possession was 36 months excluding a grace period of 6

months from the date of approval of building plans or date of
execution of the buyer’'s agreement, whichever is later. It is
pertinent to mention that the application for approval of
building plans was submitted on 26.08.2011 and the approval
for the same was granteci on 06.06.2012. Since the buyer’s

agreement was executed prior to approval of building plans,
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therefore, the time period of 36 months and grace period of 6

months as stipulated in the contract has to be calculated from
06.06.2012 subject to the provisions of the buyer’s agreement,
It was further provided in clause 3 (b) of said agreement that
in case any delay occurred on account of delay in sanction of
the building/zoning plans by the concerned statutory
authority or due to any reason beyond the control of the

de-veluper the period taken hy the concerned statutnry

period extende
That for the' construction and

W 4
" t06 above, a number of

: PE e

sanctions/ pen'nissins S e to be obtained from the
concerned sﬂryﬁﬂﬂﬂﬁ ltted that once an
application for grant of an ssion sanctiun or for that
matter buildfng:mlgiﬁ?zq_ \v ire submitted for
approval in the office of any statutory authority, the developer
ceases to have any control over the same. The grant of
sanction/approval to any such application/plan is the
prerogative of the concerned statutory authority over which the
developer cannot exercise any influence. As far as respondent is

concerned, it has diligently and sincerely pursued the matter
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with the concerned statutory authorities for obtaining of

various permissions/sanctions.

vii. In accordance with contractual covenants incorporated in said
agreement, the span of time, which was consumed in obtaining
the following approvals/sanctions deserves to be excluded from
the period agreed between the parties for delivery of physical

possession: -

Period of dme
consumed in
obtaining
permission/a
pproval

Nature of
Permission/
Approval

ovabldlittion.
Y2 SRS

no. ;
t

of approval

" ““Re-submitted
_underdoR (Terms 4years 11
fere months

Environment
Clearance

2 Years9
mnnth!_i

5 months

Building
Plans

submitted
with DTCP
Revised ©
Building
5 | Plans

submitted
with DTCP

9 months

12 muntjhs

6 08.07.2013 16.08.2013 1 month

Approval
from Deptt. of
Mines &
Geology
Approval
granted by
Assistant [
8 | Divisional 18.03.2016 01.07.2016 4 months
Fire Officer '
acting on
behalf of

17.04.2012 22.05.2012 1 month

Page 11 of 35



HARERA
® GURUGRAM Complaint No. 1165 of 2020

commissioner

Clearance
from Deputy
Conservator
of Forest

05.09.2011 15.05.2013 19 months

Aravali NOC
10 | from DC 05.09.2011 20.06.2013 20 months
Gurgaon

viii. That from the facts and c1r métances mentioned above, it is

i 5

comprehensively establis # ...% ‘the time period mentioned
hereinabove, was co ._ﬁ“‘”:"lr‘-?ih{-'f obtaining of requisite
permlssmnsjsan '-';;.x‘-. wu ncerned statutory
authorities. It -, ‘ﬁfﬁﬂ
could not havg bee) cnnstri:d ‘developed
by responder thn obtaining the san fions referred to
above. Thus, ré: --‘
beyond its power, “and

implementation of @dﬂg}h&" ring the time period
indicated abo ther . re the -__1 ble to be excluded
and ought nuHeA to reckon Ale computing the
period of 36 months ra nths as has been
explicitly prumﬁggnﬂgéﬁnmﬁe complainants

has defaulted in timely remittance of payments as per

nd implemented

schedule of payment, the date of delivery of possession is not
liable to be determined in the manner alleged by the
complainants. In fact, the total outstanding amount including
interest due to be paid by the complainants to the respondent
on the date is Rs. 76,177 /-.
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ix.

Itis submitted that there is no default on part of respondent in
delivery of possession in the facts and circumstances of the
case. The interest ledger dated 15.06.2020, depicting periods
of delay in remittance of outstanding payments by the
complainants as per schedule of payment incorporated in the
buyer’s agreement has been annexed as annexure R8. Thus, it
is comprehensively established that the complainants have
defaulted in payment of amounts demanded by respondent
under the buyer's agn%‘”: ‘v.?’,iﬂ therefore, the time for
delivery of possessinn ° :"ﬁ‘

§ L 'i:__j
payments agreed upon, thefz wﬁ’; a cascadmg effect on the

operations an RE project increases
exponentially. The same sor n causing of substantial

losses to the dgvtlgpﬂ he plﬁmantsu&use to ignore all

these aspects and wilfully defaulted in making timely
payments. It is submitted that respondent despite defaults
committed by several allottees earnestly fulfilled @ its
obligations under the buyer's agreement and completed the
project as expeditiously as possible in the facts and

circumstances of the case.
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That without admitting or acknowledging in any manner the

truth or legality of the allegations put forth by the
complainants and without prejudice to any of the contentions
of the respondent, it is submitted that only such allottees, who
have complied with all the terms and conditions of the buyer’s
agreement including making timely payment of instalments
are entitled to receive compensation under the buyer’s

agreement. In the case of the cumplamants he had delayed
,r

3 r 2012. However,

itory authurlty in
for one reason, or the- athej'/ ang'istng @ bf circumstances

n i) m:l nt, the aforesaid
i runment forest &

| splte due diligence

having been exercls:;:"f*by &-r nndent in this regard. No
lapse whatsa al ?& M ndent insofar the
delay in lssua e of environment clearance is concerned. The
issuance of a \J:t{ehy@ c é\cred to above was a

precondition for submission of application for grant of

climate change

occupation certificate.

That the building in question has been completed in all
respects and is very much eligible for grant of OC. However, for
reasons already stated above, application for issuance of OC
could not be submitted with the concerned statutory authority
by the respondent. Thus, the allegation of delay against the
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respondent is not based on correct and true facts. The
photographs comprehensively establishing the completion of
construction/development. at the project site and obtain
necessary approvals and sanctions for submitting the
application for grant of OC. The building in question has been
completed in all respects and is very much eligible for grant of
OC. However, for reasons already stated above, application for

issuance of OC could not he submitted with the concerned

1C :'.1. i"F" , the allegation of delay

governmental 'authofities, the construction activity and

business of the com pary ignificantly and adverﬂely
10 a standstlll Since the 3
week of FEhﬁ R as also suffered
devastatjngl cause of ou Spread and resurgence of

COVID-19 i erned statutory

functionaries were also“bre ;

authorities had earlier lmposed a blanket ban on construction
activities in Gurugram. Subsequently, the said embargo had
been lifted to a limited extent. However, in the interregnum,
large scale migration of labour had occurred, and availability
of raw material started becoming a major cause of concern.
Despite all the odds, the respondent was able to resume

remaining construction/ development at the project site and
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obtain necessary approvals and sanctions for submitting the
application for grant of occupation certificate.

The hon'ble authority was also considerate enough to
acknowledge the devastating effect of the pandemic on the real
estate industry and resultantly issued order/direction to
extend the registration and completion date or the revised
completion date or extended completion date by 6 months &

also extended the tlrnelmes cum:urrently for all statutory

intervening
2020, would be

That it is pertin' -eE ."i__ nﬂ ,G"Enstructinn activities
involving excavation, ¢ ion were stopped in Delhi
and NCR dlﬁﬁ Rﬁﬁ to 10" November
2018 vide directions issue nvironment Pollution
(Prevention &_ﬁ}&]ﬂ‘ﬁl‘]} l,& {*h_ﬁg‘eﬂthélliaﬂnnal Capital
Region. The said circular was applicable to the project in
question and consequently respondent had to suspend its
construction activities for the said period. The respondent
cannot be held liable for any delay caused due to this fact as
well. The aforesaid circular dated 29.10.2018 is appended

herewith as annexure R10. Unless the OC is received, the

respondent cannot offer possession to the complainants. The
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respondent cannot be held liable for any delay caused due to

these facts as well. The buyer’s agreement further provides
that compensation for any delay in delivery of possession shall
only be given to such allottees who are not in default of the
agreement and who have not defaulted in payment as per the
payment plan incorporated in the agreement. The
complainants, having defaulted in payment of instalments, are

not entitled to any cempensatmn under the buyer’s agreement.

into the project,

the buyer’'s agreement
and cemplete the ‘ _-e aJ exﬁ ditit ﬁ(s’l as possible in the
facts and circuth @ Q)\p?' ent case, no delay
whatsoever can be at '_ ed-to the respondent by the
complainants. Ei« ¥ d important facts
have been deli eratel ceneea ed y t e cemplaments from

this hon'ble a N\ lJ( 7 l '<

14. Copies of all the relevant documents have been filed and
placed on record. Their authenticity is not in dispute. Hence,
the complaint can be decided on the basis of these undisputed

documents and submissions made by the parties.

E. Jurisdiction of the authority:
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15. The plea of the respondent regarding rejection of complaint on

émund of jurisdiction stands rejected. The authority observes that
it has territorial as well as subject matter jurisdiction to adjudicate

the present complaint for the reasons given below.

E.1 Territorial jurisdiction

As per notification no. 1/92/2017-1TCP dated 14.12.2017 issued

by Town and Country Planning Department, the jurisdiction of

Real Estate Regulatory Auméﬁ,ﬁﬁurugram shall be entire
£ ;_u‘:\.:-' e

fous J._s;.._,

L \.,f:_ r

Gurugram District for with offices situated in

iy

Gurugram. In the pres?ﬁp in question is situated

B

within the planning/area district. Therefore, this

authority has complete te i 0 risdiction to deal with the
present complaint
| [ N !
E. 1l Subjectm dl ' [
| | | ) &,
16. Section 11(4)(a) of'theAet, 2016 provides hat the promoter shall

RO gy
be responsible to the a l_--:f;j_'_: sment for sale. Section
11(4)(a) is reproduc Ke eunder:

Section 11(4)( % RA

Be respansibfﬁ fg_r;i ti' )W@ﬁ%md functions

under the provisions is e'rules ulations made

thereunder or to the allottees as per the agreement for sale, or to

the association of allottees, as the case may be, till the conveyance of

all the apartments, plots or buildings, as the case may be, to the

allottees, or the common areas to the association of allottees or the
competent authority, as the case may be;

Section 34-Functions of the Authority:
34(f) of the Act provides to ensure compliance of the obligations

cast upon the promaters, the allottees and the real estate agents
under this Act and the rules and regulations made thereunder.
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50, in view of the provisions of the Act quoted above, the authority

has complete jurisdiction to decide the complaint regarding non-
compliance of obligations by the promoter leaving aside
compensation which is to be decided by the adjudicating officer if

pursued by the complainants at a later stage.

F. Findings on the objection raised by the respondent:

17,

18.

F.I Objection regarding maintainability of the complaint.

o
!

The respondent contended t JEhFi present complaint is| not
maintainable as it has not vie ' i;;'v-': rovision of the Act.

The authority, in the succee -ff‘&%' of the order, has observed
that the respondent -:_;: _;‘ i of the section 11(4)(a)
read with proviso % ] the. Act by not handing over
possession by thf @ |

complaint is main

o

'date ‘as'per the agre -=--"'- Therefore, the
| =

m
Findings on the

ble. Ir" A\\;{ g

G.I Calculation fu#g l qa i 1
N

N N et O
19. The complainankw.m’ﬁs submitted that he
booked a u:ﬁe rﬁﬁ @«ft. ingthe project “Spaze

increased to 1918
sq.ft. vide letter" of  offer lof possessio ted 01.12.2020
':ithnut giﬁngh;ppﬁm}éigﬁi\ E by taking any
written consent from the allottee. The said fact has not been
denied by the respondent in its reply. The allottee in the
complaint prayed inter alia for directing the respondent to
provide area calculation. Clause 1.2(d) is reproduced

hereunder:

“1.2(d) Super Area
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20.

21

HARERA

The consideration of the Apartment is calculated on the basis of
Super Area, and it has been made clear to the Apartment Allottee(s)
by the Developer that the Super Area of the Apartment as defined in
Annexure-1 is tentative and subject to change.

From the bare perusal of clause 1.2(d) of the agreement,
there is evidence on the record to show that the respondent
has allotted an approximate super area of 1745 sq.ft. and the
area was tentative and subject to changes till the time of
construction of the group housing complex. Clause 1.1 provides
ich mentions about sale of super

Tiad 32 o)
22 e

a‘agreement. Also, by virtue of

description of the property,

and the buyer has signed

in the super area.

. Relevant ﬁes nfR& mare reproduced
hereunder: A E

“Clause 1( I.Zj@@ F{?@@ R%Mut plan and

design

ii) That in case of any major alteration/modification resulting in excess

of 10% change in the super area of the Apartment in the sole opinion
of the DEVELOPER any time prior to and upon the grant of
occupation certificate, The DEVELOPER shall intimate the
APARTMENT ALLOTTEE(s) in writing the changes thereof and the
resultant change, if any, in the Sale Price of the APARTMENT to be
paid by him/her and the APARTMENT ALLOTTEE(S) agrees to deliver
to the DEVELOPER in writing his/her consent or objections to the
changes within fifteen (15) days from the date of dispatch by the
DEVELOPER of such notice failing which the APARTMENT
ALLOTTEE(s) shall be deemed to have given his/her full consent to all
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such alteration/modification and for payments, if any, to be paid in
consequence thereof If the written notice of the APARTMNET
ALLOTTEE(S) shall be deemed to have given his/her full consent to all
such alterations/modification and for payments, is any, to be paid in
consequence thereof If the written notice of the APARTMENT
ALLOTTEE(s) is received by the DEVELOPER within fifteen (15) days
of intimation in writing by the DEVELOPER indicating his/her/its
non-consent/objection to such alterations/modifications as intimated
by the DEVELOPER to the APARTMENT ALLOTTEE(s), then in such
case, the Agreement shall be cancelled without further notice and the
DEVELOPER shall refund the money received from the APARTMEN
ALLOTTEE(s) after deducting Earnest Money within ninety(90) days
Jrom the date of initimation received by the DEVELOPER from the
APARTMENT ALLOTTEE(s). O ment of the money after making
e DEVEL E and/or the APARTMENT

scha rged from all its obligation
and liabilities under this Agreement’ In such a situation, the
DEVELOPER shall have ap~tbso, tdwunfettered right to allot,
ign the APAR :ﬁn P&'{a L all attendant rights
; ally agreed that

: payab 1?] the DEVELOPER

ALLOTTEE(S)shall be release

CAL e APARTMENT ALLOTTEE(S)
] h_ta]'i n or charge on. me APA RTMENT in respect of
chusu is payable.”

22,

( [ll? ﬂth gree ent, it is evident
that the respon legi_:_

ag eed to intimate the allottee in case
. *5‘ L ‘C?
of any major alteration/modification ting in excess of 10%

change in the super aréaef-the“dpartment as per the policy

guidelines of ﬁ %ﬂbk @h éimm time to time
and any changes prroémmht Aﬁetegt authority shall
automatically \FIM ﬂ,»-' t Vapproved layout
plan/building plans of the commercial complex. The authority
observes that the building plans for the project in question
were approved by the competent authority on 06.06.2012 vide
memo. No. ZP-699/]D(BS)/2012/9678. Subsequently, the
buyer's agreement was executed inter se parties on

06.04.2012. Thereafter, the revised sanction plan was obtained
by the respondent on 09.01.2020. A copy of the same has been
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annexed in the file. The super area once defined in the

agreement would not undergo any change if there were no
changes in the building plan. If there was a revision in the
building plan, then also allottee should have been informed
about the increase/decrease in the super area on account of
revision of building plans supported with due justification in
writing.

23. The autha::crit}r therefnre opines that until the

“?.-._.prumnter for increase in

L:” \ﬁ{.ﬁ. 5 .
super area, the promote g;:fhss—, antitled to payment of any

e ﬁ““ﬁ‘fﬁ what has been initially

El'L{ D I:. -,,I:'-li-'--""r ent, least in the

| 'I- rs/developers to
at, anc &ﬂ/prnblem of super

. »
i on-going projects
ere entered into prior to

coming into (Regulation and
Development) 5 tn be examinﬂd on case-to-
case basis. U R \/ I

24. In the present complaint, the approximately super area of the unit

where builder buyer a

in the buyer's agreement was shown to be 1745 sq.ft. and has now
been 1918 sq.ft. at the time of offer of possession. Therefore, the
area of the said unit can be said to be increased by 173 sq.ft. In
other word, the area of the said unit is increased by 9.91%. The
respondent, therefore, is entitled to charge for the same at the

agreed rates since the increase in super area 173 sq. ft which is
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less than 10%. However, this will remain subject to the conditions

that the flats and other components of the super area in the
project have been constructed in accordance with the plans
approved by the department/competent authorities. In view of
the above discussion, the authority holds that the demand for
extra payment on account of increase in the super area from 1745
sq.ft. to 1918 sq.ft. by the promoter from the complainants are
legal but subject to condition thig before raising such demands,

is illegal and
f law. He further

outrightly refused,

the sz t respondent submitted
that all the final deémand R ,bm:e justifiable and
complainants chgose itti % re andlnp}ﬂt\ i\PaT the same. It is
pertinent to men on ere that the r&spandent vide offer of
possession raised labour cess charge @11.71 sq.ft. totalling to the
amount of Rs 22,460/-. On perusal of the BBA signed between
both the parties it can be inferred that the agreement contains no
such clause as to payment of labour cess charges and whereas
other charges/demands raised by the respondent /builder are

clearly outlined in the BBA. Therefore, the complainants are not
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liable to pay the labour cess charges as raised by the respondent.

Moreover, this issue has already been dealt with by the authority
in complaint titled as Mr. Sumit Kumar Gupta and Anr. Vs.
Supset Properties Private Limited (962 of 2019) decided on
12.03.2020, where it was held that since labour cess is to be paid
by the respondent, as such no labour cess should be charges by
the respondent. The respondent is directed to withdraw the

un]ustlﬁed demand of the pre}gzgt of labour cess. The builder is

fa’;‘; of the labour employed at

chi'goes to welfare boards to

T @H\welfare measures for

e respondent is not

lgytéld unit vide letter

dated 01.12.2020, @entjﬂf amount due, the
v

respondent/builder awuf Rs. 2,74,127 /- for
external electrifi CIH. KV) w
charges with GS HA@ oy the respondent that as per
buyer’s agreement""aa e @@2 is liable to pay
SERUCRANA

that amount.

sewer and meter

27. Clause 1.2 of the buyer's agreement is reproduced below:

“1.2. Consideration

a) Sale Price

The Sale Price of the APARTMENT ("Sale Price”) payable by the
APARTMENT ALLOTTEE(s) to the DEVELOPER inclusive of
External Development Charges, infrastructure development
Charges Preferential Location Charges (whenever applicable) is
Rs. 7,500,905.00/- (Rupees Seventy Five Lakhs Nine Hundred Five
Only) payable by the Apartment Allottee(s) as per the Payment
Plan annexed herewith as Annexure-1. In addition the Apartment
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Allottee agrees and undertakes to pay Service Tax or any other
tax as, may be demanded by the Developer in terms of applicable
laws/guidelines.”

28. A perusal of clause 1.2 of the above-mentioned agreement
shows the total sale price of the allotted unit as Rs. 75,00,905 /-
in addition to service tax or any other tax as per the demand
raised in terms of applicable laws/guidelines. The payment
plan does not mention separately the charges as being
demanded by the respundegﬁfl‘ullder in the heading detailed

above. However, there i rﬂ}; se (vii) to clause 5 of that
.

agreement providing the [fab EE of the allottee to pay the extra
Y AU .
charges on account.of.externa !' ectrification as demanded by
" AP TS
HUDA. The rele .. _;,..E-L_.‘g__- _ nder:
s, ﬂectrié:. s -ﬁ |
vii. That the.Apt t Ailottee lede akes to pay extra
charges on ace external electrification as demanded by
HUDA" \'p >
. .( Q

29. There is nothi jn}. _éﬁ'.tti at an 'i'== and in this regard

has been raised by ﬁwaﬁw\t" the developer. So, | the
demand raise g -- t | electrification by the
respnndent{hH AI El d in any manner.
Similarly, it i 15 is;f builder agreement
that the allotte haZR‘Lprgg tel f\ﬂl"]WatEI' sewer and
meter charges with GST. No doubt for availing and using those
services, the allottee is liable to pay but not for setting up
sewage treatment plant. However, for getting power
connection through power meter, the allottee is liable to pay as

per the norm'’s setup by the electricity department.
G. IV Delayed possession charges
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30. In the present complaint, the complainants intends to continue

with the project and are seeking delay possession charges as
provided under the proviso to section 18(1) of the Act. Sec. 18(1)

proviso reads as under:

Section 18: - Return of amount and compensation
If the promoter fails to complete or is unable to give
possession of an apartment, plot or building, -

Provided that where an allottee does not intend to withdraw
from the project, he shall be paid, by the promoter, interest
for every month of delayztillsthe handing over of the

possession, at such rate asmay Ve

31. The clause 3(a) of the@pan =
) ."'@fhi ', handing over of
pduced be OW:

3. Possession
a) Offer of possession.

ALLOTTEE(S) having
this Agreement\ani

e APARTMENT
nd conditions of
der any of the

provisions of th nd-fi “subject to compliance
documentation, payment dunt due and payable to the
DEVELOPER l J‘_':Z T TTEES) under this
agreement eta, as presctibec e DEVELOPER

P
proposes to har e APA ENT within a

Yy ehaw

period of thirty six ths |(exclu grace: period of six
months) from\t ag;ﬁ; @%ﬁiﬁ;ﬁans or date of
signing of this Agreement whichever is later. It is however
understood between the parties that the possession of various
Blocks/Towers comprised in the Complex as also the various
common facilities planned therein shall be ready & completed in
phases and will be handed over to the allottees of different
Block/Towers as and when completed and in a phased manner.

32. At the outset, it is relevant to comment on the preset possession
clause of the agreement wherein the possession has been

subjected to all kinds of terms and conditions of this agreement
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and the complainants not being in default under any provisions of

this agreement and compliance with all provisions, formalities and
documentation as prescribed by the promoter. The drafting of this
clause and incorporation of such conditions are not only vague
and uncertain but so heavily loaded in favour of the promoter and
against the allottee that even formalities and documentations etc.
as prescribed by the promoter may make the possession clause

irrelevant for the purpose of alluttee and the commitment date for

1%
handing over possession loses +;,,_1. g : g.
.:;;l‘lfl.-
The buyer’s agreement is a pivetal legal document which should

@i D] . rl' . ll ] bLIildErEfprﬂmﬂterS
and buyers/allott \? h '.f'*,*' carididly. The apartment

buyer's agreeme ys down 'ﬂie}g\l;ms i f govern the sale of

ensure that the right

different kinds tgf;p pertié’ like l:l sidentials, commercials etc.
between the buyer:a ﬁhll |lt in thesinterest of both the
parties to have a l(% ed (Hi - ’s agreement which
would thereby protect'thé'n % bo e builder and buyer in

the unfortunate event of a diSpu that may arise. It should be

drafted in the s:r&[l AE b » Me which may| be
understood by a-eo a f-mflm, ary educational
background. It shou de L&Lﬂz ?Qr:r{ with regard to
stipulated time of delivery of possession of the apartment, plot or
building, as the case may be and the right of the buyer/allottee in
case of delay in possession of the unit. In pre-RERA period it was a
general practice among the promoters/developers to invariably
draft the terms of the apartment buyer's agreement in a manner

that benefited only the promoters/developers. It had arbitrary,

unilateral, and unclear clauses that either blatantly favoured the
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promoters/developers or gave them the benefit of doubt because

of the total absence of clarity over the matter.

The authority has gone through the possession clause of the
agreement. At the outset, it is relevant to comment on the pre-set
possession clause of the agreement wherein the possession has
been subjected to all kinds of terms and conditions of this

agreement and the complainants not being in default under any

provisions of this agreements.. and in compliance with all

*‘-3-"»?*“

provisions, formalities and" do 1 jentation as prescribed by the

prumuter The drafting of | ,’

in favour of the pra f_-- a
single default by
documentations etg: as p

possession clause

commitment date fg

agreement by the rumuter 15 o evade the liability towards
timely delivery DEA‘ E Rﬁhe allottee of his
right accruing aftL j*j ES)H Cﬂ{m% |\ just to comment as
to how the builderha pgl ition and drafted
such mischievous clause in the agreement and the allottee is left
with no option but to sign on the dotted lines.

Admissibility of grace period: The respondent promoter has
proposed to handover the possession of the unit within a period of
36 months (excluding a grace period of 6 months) from the date of

approval and of building plans or date of signing of this agreement
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whichever is later. In the present case, the promoter is seeking 6
months’ time as grace period. But the grace period is unqualified
one and does not prescribe any precondition for the grant of grace
period of 6 months. The said period of 6 months is allowed to the
promoter for the exigencies beyond the control of the promoter.

Therefore, the due date of possession comes out to be 06.12.2015.

Admissibility of delay possession charges at prescribed rate

of interest: The cumplainan;&_g ire seeking delay possession
;; L g T g

fithdra N
paid, by the promut}- '&(areg or eva@”:qgnth of delay, till the
L. : 1.

on, @ .,:;h* ite as a;,‘ be prescribed and
Rule 15 has been

handing over of po

reproduced as under: [ ;"{ .
I .
Rule 15. Fres e of i @,Ea 0 section 12,

sectior .' of section 19]
#" ion 18; and sub-
interest at the rate

sections (4) '-'-. )0 e
of India highest marginal

prescribed” shall bé*the State B

argmm' cost of
0 in use Faced by such
benchmark fen ing rates wh:ch the smne cmk India may fix

from time m nm? f?@@ 0 &he@lﬂu’
The legislature in its wisdom in the subordinate legislation under
the provision of rule 15 of the rules, has determined the
prescribed rate of interest. The rate of interest so determined by
the legislature, is reasonable and if the said rule is followed to

award the interest, it will ensure uniform practice in all the cases.

Consequently, as per website of the State Bank of India i.e.,

https://sbi.co.in, the marginal cost of lending rate (in short,
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MCLR) as on date ie., 15.03.2022 is @ 7.30%. Accordingly, the
prescribed rate of interest will be marginal cost of lending rate

+2% i.e., 9.30%.

The definition of term ‘interest’ as defined under section 2(za) of
the Act provides that the rate of interest chargeable from the
allottee by the promoter, in case of default, shall be equal to the
rate of interest which the promoter shall be liable to pay the

allottee, in case of default. ltlgz-qflevant section is reproduced

below: &

= i
T 2k )
N "'j_'j; : At

“(za) ‘interest” means, g ..-1. of interest payable by the

promoter or the allottee -r~ naybe.

Explanation. —Forthe p s clause—

(i) the rate jofyil argeable "from ‘7#‘ allottee by the
promotg in case of "'L-’f ult shall be egual to the rate of
interesi gl ith the p mﬂre sfm” e liable to pay the
allottee, Tn case of d ™~ 1

(ii) the interes o the allottee shall be
from th i!; .~ the amount or any
part thi or part thereof and
interest thereon.is est payable by the
allottee to'the, m the date the allottee

defaults in pa s n -"-*# ot the date it is paid;”
ents from the

40. Therefore, HraR
complainants arge s prescribed rate i.e,, 9.30%
by the res.pur@e:p%agrvgH @@Q Atﬁg/lame as is being

granted to the complainants in case of delayed possession

charges.

On consideration of the documents available on record and
submissions made by both the parties, the authority is satisfied
that the respondent is in contravention of the section 11(4)(a) of
the Act by not handing over possession by the due date as per the

agreement. By virtue of clause 3(a) of the unit buyer’s agreement
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executed between the parties on 06.04.2012, the developer

proposes to hand over the possession of the apartment within a
period of thirty-six (36) months (excluding a grace period of 6
months) from the date of approval of building plans or date of
signing of this agreement whichever is later. The date of building
plans approval being later, the due date of handing over of
possession is reckoned from the date of buyer’s agreement and
the grace period of 6 munths is also allowed being
unqualified /unconditional. /] qu i, sthe due date of handing

over of possession comes out :_‘ﬂ?& /12,2015,

It is pleaded on behal . el fespondent
no. 1464 of 2019 ti Deep "ﬁ Trik

Ltd. pertaining t;ﬁﬁ rnje&‘_ﬁpaze Privy at4’a

respondent has explai ompleting the project

he delayin ; P
was due to reasons Zﬁw 2 time taken for environment
clearance, zumngH AI:R;E Mﬁ'um department
of mines, zuolagy st department and
Aravli NOC from ﬁgjmtjhf gZ?'ﬁe a‘ale period but in
view of earlier decision of the authority, it be allowed grace of 139

days while calculating delay possession charges.

Though the respondent took a plea w.r.t giving 139 days of grace
period for handing over possession of the allotted unit, but the
authority is of the view that the grace period of 6 months has
already been allowed to the respondent being unqualified and the
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period of 139 days declared as zero period in the aforesaid

complaint is already included in the grace period of 6 months. The
respondent cannot be allowed grace period for two time.

Therefore, the due date of handing over of possession 06.12.2015.

The respondent applied for the occupation certificate on
17.06.2020 and the same was granted by the competent authority
on 11.11.2020. Copies of the same have been placed on record.
The authority is of the canm_::le:iegdwew that there is delay on the
part of the respondent to aﬁ physical possession of the allotted
unit to the complainants as_pt f e terms and conditions of the

buyer's agreement qa ;-_-.i ma 1,3 e: ecuted between the

parties. It is the fai a..a #,,g,,l'a ~ the e._ oter to fulfil its
obligations and @ nmhﬂities as per th e(_b yer's agreement
dated 06.04.20122) han q hg ps ion within the

stipulated period.| 'p

Section 19(10) of thr tu take possession
of the subject unit Wlt aﬁhﬁ@’é > the date of receipt of
occupation certi H esen plaint, the occupation
certificate was gr A‘AR R rity on 11.11.2020,

Therefore, in th@ rf? Wfithe complainant
should be given mnnths time from date of offer of

possession. This 2 months’ of reasonable time is being given to the
complainant keeping in mind that even after intimation of

possession practically he has to arrange a lot of logistics and

requisite documents including but not limited to inspection of the
completely finished unit but this is subject to that the unit being

handed over at the time of taking possession is in habitable
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condition. It is further clariﬁe¢ that the delay possession charges

-

shall be payable from the due date of possession + six months of
grace period is allowed i.e. us.p2.2015 till the expiry of 2 manths
from the date of offer of possession (01.12.2020) which comes out
to be 01.02.2021.

The authority observes that !the respondent has obtained the

occupation certificate from theé competent authority in respect of

possession of the subj

this order after pa

delayed possession charges.

Accordingly, the 0 -A anc

section 11(4)(a) r’é‘é‘ﬂ ¢l Ei[%) ) M{:t on the part of
the respondent is EStERBI I@ sucﬁhe complainants are
entitled to delay possession jat prescribed rate of interest ie.
9.30% p.a. w.ef. the due date of handing over possession i.e.
06.12.2015 till the expiry of 2 months from the date of offer of
possession (01.12.2020) which comes out to be 01.02.2021 as per

provisions of section 18(1) of the Act read with rule 15 of the
rules and section 19(10) of the Act of 2016.
|
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Also, the amount of Rs. 2,90,029/- towards compensation for

delay in handing over of possession shall be adjusted towards the
delay possession charges to be paid by the respondent in terms of
proviso to section 18(1) of the Act.

Directions of the authority:

Hence, the authority hereby passes this order and issue the
following directions under section 37 of the Act to ensure

campllance of obligation cgs ngDA the pmmnter as per the

i.  The respondent js "

handing ove;
months from, the

accrued so far shall.t a«Complainants within 90

days from Hm 16(2) of the rules.
ii. Also, the a h RLA’ the respondent
towards cnn@ ;{aji 'thij.rl ?/H}\n}]‘l over possession

shall be adjusted towards the delay pussessmn charges to be

paid by the respondent in terms of proviso to section 18(1) of
the Act.

ili. The complainants are directed to pay outstanding dues, if

any, after adjustment of interest for the delayed period.

iv. The rate of interest chargeable from the complainants/

allottees by the promoter, in case of default shall be charged
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at the prescribed rate ie, 9.30% by the respondent

/promoter which is the same rate of interest which the
promoter shall be liable to pay the allottee, in case of default
i.e, the delay possession charges as per section 2(za) of the
Act.

v. The respondent is directed to provide the calculations of
super area of the project as well as of the allotted unit within
a period of 30 days.

Vil Kimaar coyal) [ 2| (e ndelwal)

Member Chairman
Haryana Real Estate Regulatory Authority, Gurugram

Dated: 15.03.2022
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