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2 GURUGRAM Complaint No. 2146 of 2020

BEFORE THE HARYANA REAL ESTATE REGULATORY
AUTHORITY, GURUGRAM

Complaint no. : 2146 0f 2020
First date ofhearing:  17.09.2020
Date of decision  : 10.12.2021

1. Ashok Manchanda
2. Poonam Manchanda
Both RR/o: - B-3/60, 3™ Floar,

Safdarjung Enclave, New Dethi- 110029 Complainants
Versus

M/s Ramprashtha Promoters aﬁ;l:_..j e LK

Developers Private Limited., 0

Regd. office: - Plot No.114, " | | |, ~

Sector-44, Gurugram-122002.° 2L Respondent

Ay A NG

CORAM: (3 / : A% A

Shri K.K. Khandelwal ol L - Chairman

Shri Vijay Kumar Goyl 1B 1 | Member

APPEARANCE: | I

Sh. Ashok Manchanda™ " ¢ Complainant in person

Ms, R. Gayatri N - Advecate for the respondent
| _u]ﬂ}gﬂ_ A

The present mrhl‘p%ni' Hatﬂé 1&353&% i‘l’+5 been filed by the
complainants/allottees under section 31 l:ff_lthe Real Estate (Regulation
and Development) Act, 2016 (in short, the Act) read with rule 28 of the
Haryana Real Estate (Regulation and Development) Rules, 2017 (in
short, the Rules) for violation of section 11(4)(a) of the Act wherein it
i3 Inter alia prescribed that the promoter shall be responsible for all

obligations, responsibilities and functions under the provision of the
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Act or the rules and regulations made there under or to the allottees as

per the agreement for sale executed inter se.

Unit and project related details

The particulars of unit details, sale consideratipn, the amount paid by

the complainants, date of proposed handing over the possession, delay

period, if any, have been detailed in the following tabular form:

S.No. | Heads oy T Information
1. | Project name and locatipni'"% ©© | "The Edge Tower", Sector-
L E
2. Projectarea i‘ (i3 ED.FIlE acres |
3. Mature of the project. " | Graup housing colony
4. | DTCP |itensf’.!h 33 bf 2008 dated 19.02.2008
3 walld till 18.02.2020
5, Name uflim ™ H{f Ramprastha Builders
I,_ -y \ i1 ' i | lelted and 13
AL D 5 e
S ' ‘. ligance no. 33 of : issue
H\:.}""hﬁw“"“""" U‘Hj- by DTPC Haryana
6. RERA Regismmdjw R red vide no. 279 of
~ 4 v 2017 dated 09.10.2017
r" fl#-_ H | 4i*1:1- ::;Emnmr;.uandn;
7. RERA registration yalid upto— [ 31.12.2018 |
8. Extension mﬁﬁmﬁm | EXT/98/2019 dated
12.06.2019
9, Extension RERA registration wvalid 31122019
upto
10. | Unitno. E-{IﬂETg-rcTﬁﬁd floor, tower B
[Pa{ge no. 86 of complaint]
11. | Unit measuring 2390 sq. fr.
[Super area]
12, Date of execution of apartment|2503.2014

buyer's agreement

| [Page no. B2 of complaint]
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13. | Date of allotment letter

17.09.2011

[LlnFt no. A-1302, at page no.
37 of complaint]

14. | Payment plan

Construction linked paymenf

pla
[PaLe no. 107 of complaint]

15 Total consideration

Rs.85,19,400/-

|as per schedule of payment
page no. 107 of complaint]

16. | Total amount paid by the
complainants

(,84,625/-
|as per receipt information
annexure- R/2, page no. 31

of reply|

buyer agreem

17. | Due date of delivery of s

31.08.2012

' Nate: - 120 days grace

B. Factsofthe cum%a[hq“ W ‘Jg

120 days grace pe FAPPYINE™, "4 nadod is not allowed
! and -u-hta.m] 1 certific "Fﬂ . ]
in group huitl gfcnlnn}r
[Page no. 96 of tumplahrt]
18. E::cupatimﬁt att, 1 ﬂgﬁ p’htained
19, | Dateof nrreﬁ\ sa%z ffer&d
20. | Delay in handing e %HI‘E 3 months and 10
date of this n-rﬂe’n{.,‘ha’l L ""daj. 5
T

42\ ¥g '

3. The complainants have made the ,Ihlhwir_sg: submissions in the

- N

complaint: -

I. That having been approached and lured on behall of the

respondent with the aforementioned claims and believing the

representations of the respondent,

the complainants on

09.09.2011 booked a 4-BHK, residential flat bearing flat no. A-

1302 along with one parking in "The|Edge Towers® project
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Iv.

located at Southern Court, Eﬂirﬁprastha City, Sector 37-D, Gurgaon
for their own residential purposes. That Lt the time of booking,
the complainants made an online transfer for an amount of Rs.
10,00,000/- vide online paymentftransL‘Er dated 09.09.2011
through RTGS.
That thereafter an apartment buyer agreement (ABA) was

entered between the party on 11.09.2011. That it would be

pertinent to note that att :i.ir_,E]l_:l:_l__e; of signing of the agreement, an

executive of the mspﬂu" : _Ig 'mth a blank booking form and

{ Wi

got the same ﬁgﬁgﬂfﬁ: m I'.'Iaﬂ-mgm.pl,ama ts with the assurance

that a copy nf v‘ﬂe gaid Tﬂﬁh would he g‘l n to the complainants

shortly, Whlfh 13:35 never cln ne thereafter.
That thereaﬁ:ed Ehﬂr rﬁnpn ent ls.sueii l:.e ter of allotment dated
17.09.2011 a:%dauut@d hat no.A-1302, 1
one parking in the’ Eﬂge #'H-WEIE located at Ramprastha City,

Sector- ﬁu ani {DE a hnj;al fﬂﬂ consideration of
Rs.85,19,40 E h

That the haﬂ; g;Ie pﬁf& {B’SP}cha‘rgad was @ Rs. 3075/ per sq.

ving 4-BHK along with

ft of super area of 2390 sq. ft. The complainants being not
satisfied with the allotment of an apartment at the 13% floor, it
was agreed that the respondent would soon offer another suitable
apartment to the satisfaction of the complainants at some other
lower floor. The respondent vide its letter dated 19.06.2012

offered to the complainants flat no. B-002 in Tower B and again
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vide its letter dated 17,07,2012. Furth&er confirmed to M/s
IndiaBulls, the financing company, that the area, specifications,
and value of the proposed flat was the same as for the earlier A-
1302,
That it would be pertinent to note here that at the time of signing
of the agreement, it was quite explicitly promised by the
respondent that :nnsn'ucl:iﬂn of the flats would be completed by
the end of August 201 g}e Znd complainant being a Civil
Servant who was :Iue o tetire on 30. IJIJ 2012 wanted to shift

straightaway fmmﬁl‘fe ﬁll#?&tl}.ﬂlﬂﬂp Hﬂﬂuiﬂmﬂdﬂtluﬂ to his own
apartment, an¢ :hus t;t-nim!d to frnrn esr:ape the hassles of
repeated trqr&fai-s of l'ﬂS]J.iEﬂCF and thusq save themselves from
the ah’ﬂldahﬁ‘@lﬁf}ﬂ‘ﬁ!ﬂf Paﬁng?hew&n‘z It is clarified that the
complainants Ertn bg}' a flat from the respondent for the main
reason that its prmm daﬁ ﬂfﬂl'gtlst 2%12 for handing over of

e HARER

for vacaﬂng‘ﬂnd hal'lﬂ'ﬂlg H?Er ihﬂ‘nﬂ'

is date synchronized

2.2012, the final date
ﬁn of the Government
accommodation occupied by the complainants.

That on subsequent events and revelations prove that even at the
time of booking, the preject of respondent was stuck up for
certain reasons which though unknown ta the complainants were
well-known to the respondent, yet it falsely and fraudulently

misrepresented and projected to the complainants that its project

Page 5 of 47




HARERA
2 GURUGRAM Complaint No. 2146 of 2020

VIL

was nearing completion. On this basis, it fls: tracked the balance
consideration and had collected as much as Rs.68,84,625 i.e. over

80% of the total consideration, by 17.07.2012 i.e. within a short

span of 10 months of the booking. That the project was stuck up
with serious issues and problem was apparent from the fact that
no visible accretion and improvement to the project, in general,
and the relevant tower, iln particular, was affected in the next

even 5-6 years. It is veij_ it

'gﬁ-éﬁdenced by the fact hardly any

demand for further p made as no further milestone

had been achmuad. ‘i"gt— #Pt m; assu"ing the complainants,
falsely and fra ntly, t'that they wlll I:l‘.}mplE'l'.ﬂ to complete the
projectin mguéﬂin aafe'-thqm fuﬁllz ar the delays.

That shurtly%éﬁﬁ booking, the. cuﬁplﬂmﬁs learnt that the BSP
of Rs. 3075/- gfﬁsiﬂr: charged by the

much higher as mﬁi_{ﬁtjigﬂ“ rate

circulated Tj A‘ﬁ%g _- ?ﬁg - allottees. It was learnt
that the act R 0 gq.-zri’E.-!br even less than that.

Not only rniﬂ-;_&:}gh;r?p?r‘{t’ia-h_sah;'_tknrgad. but over 80% of the

ndent from them was

f Rs.2B00 per sq. ft

total consideration has already been deposited from the
complainants within 9 months of the booking as is evidenced by

the contents of price list & payment plan as against the much

longer time span of 2-3 years allowed by the respondent in the
I
case of other allottees. The complainants alse to cancel the

booking thought, the respondent, confronted with this stark
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VIIL

reality and finding no reply, assured| the complainants to
compensate them by providing them with the woodwork for the
entire flat and modular kitchen, without charging any amount
from them. In due course, the complainants duly reminded him of
his assurances vide their letters dated 12.05.2013, 18.07.2013,
12.08.2013 and it was never denied or controverted by the

respondent till date,

That one of the complainan 1
i %

1ts re gularl_-,r visit the construction site

+:,.

and every time thE ts pointed to the delays, the

respondent wnuld ml’&; ptjgmises or give evasive replies to

hhﬂlﬁ._ﬂ'ut firially the due date of handing
over of pos satfn of mmﬂahﬂrh?qd fntl:l}:nunth of August 2012
as agreed by E"% 'I‘le:lﬂnﬂenl;, but at tha

structure of Lf‘te ﬂa!‘%ﬁas not fuﬂj.' rﬁd}' TT'I e respondent referred

.‘-"- “u"""“t
to the extended & 3'9{‘ Q mnhﬁﬁ ‘under the agreement and

assured that §e1 uf? I#s;mqt{n gnmp]a;-e the project as soon as
possible an n’ﬁrﬁpﬁnlﬁnﬁ would be duly compensated for

the delays, if any, The tomplainants were again assured that the

respondent would compensate the complainants by doing good

the queries

e also, even the basic

woodwork in the flat and by providing Modular kitchen free of
cost for the excess price charged, That even after December 2012
when the scheduled date for delivering the possession of the flat
was well past, the same status continued and there was not much

improvement towards the construction and completion of flats,

Page 7 of 47




EUAR%% Complaint No. 2146 of 2020

IX.

With a view to hoodwink the allottees and to create a false
impression among the allottees, the respandent in the early part
of the year 2013, circulated a notice seeking the options if the
allottees would like to have modular Italian kitchen.

The complainants responded positively and wrote multiple times

to have the modular kitchen and the wumliwurk also in the flat as

per its promises made in the beginning. However the respondent
at it was a hoax floated

s et
never replied and later it u qhserved
II.I:I._ .-'!
around to create a I’alseq r&ﬂmn among the allottees as if the

',.H;

project was "eﬂrﬁ*’pﬂ@l@b pfibn, ﬁh;n complainants demanded

an Explanaﬁmﬁf the !ﬁﬁ?—’%ﬁe l‘qspuﬁents gave excuses of
recession ar#:ﬂafk of avallability of labour and asked for further

time to ED%@EE,I?E project. it-! uﬁlﬂ: _Flf: this stage that the

j
.
:
i~

de their letters dated

co mplamantsq\ tiﬁ.pl#;r:e on
i : - 1
13.03.2013, the d‘lfﬁfimm mmﬂg& ﬂuﬁrrﬂd by them because of

the rent pa:dah}l th Eq(i mgd eg:l:ﬁ&infnme
because of tlﬂ {fé\li_;-'s"lL Ll

That even &fter the Hpse hf 4 more

liability paid by them

ths the status of the
construction was more or less the same. When confronted, the
respondents promised that the complainants would for sure be
given compensation, in addition to the already promised
woodwork and modular kitchen. Further the respondent now
assured the complainants, possession would be handed over

latest by March 2014.
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X1l

That on receiving this information that there was going to be a
further delay of one year in delivering the possession of the flat,
complainants submitted their protest| and demanded the
respondent to compensate the complainants for the additional
expenses incurred by them on rent, interest, and additional

income tax liability all because of the callous attitude towards the

works to be performed by the rEspnndT\t. On listening to the

ot

objections of the com ants; the executives of the respondent

"inants and promised that all the
: 56 _chpmpensaﬁnn due to delay in
delivering the pakjﬁﬁihhﬂﬁm will be berne by respondents. It
further ass#r@dr thE mmp{‘ainants l.'hﬂ no further amount,

.r"-

installment é{w hie Ey the ﬂﬂn‘g|mh1
for payment éqd ‘L'H'E ame wnuld be Hﬂ]u ted/set off against the

wound be demanded

compensation, ln'm,'esi' :etq. faiiln§ dde to the complainants for

e Emﬂ{?ﬂ :

deposit any furth&r Etmbunt.

used to them. The

never demanded to

That during the period of March 2013 to March 2014, there were
numerous calls made by complainants to the respondent
demanding the status of project, but the respondent was never
respond and kept on lingering the issue. That thereafter in March
2014, the condition of the flat was far fram complete, and when

complainants demanded an explanation, the respondent assured
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‘That there was another.

but the mr.'{ éxanu ng 1pit mﬂif

them that due to some problems, the canstruction had further
been delayed and now the possession would be handed over by
February 2015, Although they were much aggrieved by the false
promises of the respondent but being in fear of such substantial
amount being lost or struck, the complainants were left with no

alternative but to wait, and only wait, knowing that the assurance

‘of the respondent were false. Further the complainants were

again assured of enha tion.

0 i
o enrﬂlat had taken place in 2012

.|-“J

soon after allul:ménl: ﬂlf ]:hé_p]ﬂt in 201‘1 Although the Aat initially
allotted to ti':ge-ﬂbpﬂ:rlaﬂhiﬂmk ﬂ.%t*a 13th floor i.e. A-1302,

. with the same had

accepted Flzq' q,p ﬁ—ﬂﬂ! :{bb};ct to it i:l:lng changed to some
other/lower ﬂqura't ghe earliest Shneﬁ“me later vide letter dated

19.06.2012, the chuﬂitpap;%tym}“pﬂ red another flat i.e. B-002

in tower B of j‘- :lef‘?r_W-EhFl?jE 1
size and 5 & T u’gh

entirely as ﬁgr_ ﬂ;}gr_'-.reqjﬁzgf,uf_ﬂw complainants, they asked for

which was of the same

s new fat was not

some other options. As no other offer was coming farth from the
respondent, the complainants communicated their acceptance of
B-002 in Tower B. The subsequent allotment letter and builder

buyer agreement dated 25.03.2014, between the parties was

considered as one in continuation of the Irllitial agreement signed

for the booking of flat no. A-1302 and a:]l the terms agreed by
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i L]
parties were same and the subsequent

consideration and was of the same
acquisition fallotment would also relate
acquisition/allotment of the original flat

agreed and understood that the rights of

flat was for the same

size and its date of
back to the date of
2 A-1302. It was also

the complainants in no

manner would be adversely effected because of this change, and

at the time of changing to flat no. B-002, it was specifically

‘,.!.....

promised by the ruspt@' nt: "tﬁ;ﬂ that this subsequent booking

did not in any way aﬁeﬂt- I":':n-ﬂ:lier compensation rights already

the flat.

=

= i "-. ",'_-.,. \

That it is i nt to make’ Hszm C

Al ]

I| | |,-. l'

accrued to the ?ylﬂwwhi@wns due to delay in delivery of

' that the subsequent

agreement @l:‘gyE{L ﬁﬂmﬂen the pafrnem ‘was not a de nove

agreement, hmi

\9% a eunﬁnw af the initial agreement,

so the terms of E;Q:WEH

still binding over the

respundentsEaE tion s @thher corroborated by the
fact that th ’hﬂntummlt s’i.gl‘hd by the parties as

‘agreement tﬂ"‘ﬂﬂ]” guﬁbqrt;s_ thé-jqiﬁra?élwh of the complainants

which explicitly binds the respondents to

of flat by the end of August 2012. That on

the subsequent agreement, the delivering

deliver the possession
25.03.2014, the date of

of the possession of flat

A-1302 had already suffered a delay of a year and a half.

That the project was again largely incomplete even at the end of

February 2015 and now the respondent even

stopped
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XVI1.

communicating with the complainants. That even at this stage, the
complainants kept their patlence, but the callousness and
insensitivity of respondent were to such an extent that it was not
willing to answer any of the queries of the complainants who kept
on regularly reminding the respondent as to the additional
losses/liabilities they were made to suffer because of the delays

on the part of the respondent.

e T
3 H ?{Ed a serious breach of trust and

:'.".'I P i 0]
in a very well-planned Y 'Hﬁ}mamd the complainants and has

|
* IJll_

caused huge }wfﬁk

possession o E& {ﬂat _ | ﬁm\]ﬁi\@?f the said agreement,
‘the said ﬂatwas to be uﬂ’emﬂ by the builder on or

,-

That the respondent has

n.mts by delaying the

'-1-

possession

\ l -
2 prafter an E{Atemlﬁn IED days from the said

date, Hnweve't._. :h?‘q\ct as. hegn,n rmally delayed due to
which the mune?*«uﬁﬂ'lp qgﬁghﬁnfs d been blocked since

September 2—?13 [wl:&,en g:ﬁ} Erﬁ% of the tgtal consideration of the
Flat had been paidr to'the ttspan&nﬂ which had been raised by
way of lﬂaﬁ_s:;agq; !thrp&ﬁ;-_:pﬁp‘#kpﬁﬁgsfﬂﬁngi Thus the

complainants were forced to wait indefinitely for delivery and

before 31.08.

occupation of their apartment. The Builder-Buyer Agreement is
highly onerous, unfair, iniquitous, and totally one-sided against
the interests of the complainants.
During the last 3 years, the complainants visited the office of the

respondent multiple times, but most of the times did not find any
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responsible manager in spite of g
appointment. Being not satisfied with tt
response from the executives of the Comj

requested multiple times the respondent

rior intimation and
e almost total lack of
pany, the complainants

to share with them the

contact details i.e. the addresses, Phone Nos.,, Mobile Nos., E Mail

IDs etc. of the Directors and other senior

authorised persons so

that all pending issues could be discussed and resolved by

meeting them. Unfm Eiﬂy the respondent neither did

‘ ﬁ’ls nfthe €Q

anything to address 'I:hE e

.-f

with them the
executives. Sp" T}ﬂtﬁ su‘tﬁ
commu njcaﬂﬁria of the cumplalnan;s

ymplainants nor shared

ctors and other senior

ﬂﬁ’;}" E'L-"EH sin'pped responding to the

Surprisingl

height of inse ;wm Iﬁ."{ﬁlﬂ# o
allottees, so mui:h*ﬂﬂ fﬁﬂt it {hﬂ nufdé‘em

J;qnpihnﬂen; cmp ¥ -ihpjf&" guilty of showing

e genuine concerns of

t necessary to respond

dozens nf Eummuml:atlms of the allottees who

o RTHERA

ons in its project. The

company ha%h_gﬁﬂ pq@ﬂy- thé[ﬁ-ﬂﬂ'lt* goal post., Against the

due date of August 2012 for possessio
postponed to several dates in the years fro

The

complainants are genuinely apprehensive that

n, the possession was
m 2013 1o 2016,
the

respondent may again go back on its promises and assurances.

This apprehension also, along with oth

prs, has prompted the

complainants to file this complaint. It is earnestly prayed that the
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adjudicating authority may restrain

demanding payment of any further amou

possession, direct the respondent to set

the respondent from

nt for the purposes of

off of any legitimate

demand against the interest and compensation becoming due to

the complainants for a delay of 7 years a

the respondent to pay the balance amoun

d should further direct

ts as claimed as per the

prayer to the complaint.

That the agreement ente :

5
[
o et

mtu hemrerm the complainants and

".ﬁh_grnpnmbnare liability clause to

) 'f 1
on respondent for breach

fasten mmmensﬁ,ﬁ@"w o

in discharge ?fﬁs obl [g‘ﬂﬁm WhiIE tlme
/
ipartmmt allottee's ubll
1

*&thqr nhllgaé:ﬂs’ rﬂier the agreement,
gnimﬁ;.r‘ raﬁet!’ﬂd hl‘ Ielf by not making time

as essence for cugg:ﬂaﬁup jn’.{lgfillin

o

izgm LT ttee. While the respondent

charges [nté{gﬁj{@jﬁ&@ﬁ_ ‘Erﬁ: on ﬁ;.j: delay in payment, but on

delays on its own part, as per para 1

respondent does not

has been made essence

ons to pay the price

with respec l:a
and perfo
respundenth
its obligations, more
particularly, g?l possession of the

apartment

7 of the agreement, it
compensates the allottees only @ Rs.5/- per sq. ft. of super area
per month which works out to less than 2% p.a. of the amount
invested. It is prayed that the adjudicating authority may treat the
agreement as unfair, one-sided, monopalistic, and taking unfair

advantage of the weak position of the complainants and grant
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suitable and reasonable compensation, interest etc, to the
complainants at the same rate at which it charges the
complainants. It may also declare such like provisions and clauses

as specify that compensation will be payable after the last

instalment as unfair, one-sided, unlawful, monopolistic, and
taking unfair advantage of the weak position of the complainants.

The complainants are charged a sum of Rs| 2.5 lakhs on account of

car parking levied by ﬂ:l:e It ﬁpmil:h:nt. As per the decision of the

L
Ly

Hon'ble Supreme Cour i chand Laloochand Pvt. Ltd. v/s

Panchali Cﬂnpel‘qﬂﬁw_ i ‘iim;feg.r

Ltd.” 2010 AIR (5C)
3607, car parlgﬁgﬁ Eefngmnd%ted h’j the law cannot be charged

rt of the flat and is also a

| 9 |
part of the Iﬁsrriun é;reas &faﬂliﬂé hus does not form part
of the saleahla@rsﬁ a;qid thﬂrefure,leannu be charged separately.

Any amount recmedeJ l:||1|FH ;hg; tg;pﬂnd nt on this account is

separately. arp]:érking,mﬂn essential p

o ]

against the Ew di e ‘bm erefore, requested to
reverse the wﬁﬁ —tmr. ir.d give credit to the

complainants, Same ia the case wﬂh the [club charges which the

-_

respondent may levy after possession and the same may also be

held unlawful and thus not chargeable.

As per para 1(g) of the Agreement, the charged super area is
tentative and liable to be recalculated on tnmp]eﬂun. Besides the
issues raised in the various communications, the complainants

raised another area of concern i.e. excess charging on the basis of
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rovided even after the
project was structurally almost complete. That though the

charged super area is 2390 sq. ft., but the actual covered area and

the legitimately chargeable super area is
respondent company has not declared till
structurally complete, there should not

working out the tuta] covered area

super areaICaTeiwa}Ej.j :

have been a ul

much less which the
date. With the project
be any difficulty in
of the project/tower
area/carpet area as per
th exactitude how the

ted. There should not

' ﬁﬁ#ﬁnnlh,gwith exactitude the actual

# !'

covered are? ﬂ:u-:- lﬁiﬂmﬂﬁF[? dxar‘g
ratio of theh!:% ‘with jqﬁn&taﬂum Flart
30.12.2017 fc qn:w.ur~ by several ;emin

company. The co

strong reasofs: to hﬂleva—qltaamheﬁqmal

2390 sq. ﬁ,nas koD Ao by over 209

chargeable mpm{ E,reajl:antet m‘g_‘ﬂ, ﬁ.ﬂﬁe
area of the flat which is believed to be

information relating to the computatio

1

e super area and the

¢ letter such as dated

rs to the respondent

%‘:*:ﬁu’ﬁ nuine apprehensions and

charged super area of

than the genuinely
in
round 1400 sq, ft All

g in view the actual

n of super area is in

possession of the respondent. It is earnestly requested that the

adjudicating authority may direct the resg

transparently how the chargeable super

ondent to disclose very

area/carpet area was

computed vis-a-vis the actual covered area in the cases of the
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complainants and of other allottees, and|also to show that the
method employed was fair and judicious. If the actually charged
super area of 2390 sq. ft. is found to be more than the genuinely
chargeable super area, it Is prayed that that the adjudicating
authority may direct the respondent to refduce it accordingly and

refund the extra amount charged to the complainants,

That the respondent has I:MzEn charging EDC/IDC @ Rs.335/- per

sq. ft. It is a charge a'la b JEII:B pa}*abie o the Government or

L

statutory authorities; .Jiﬂ*‘part of it can be retained or

appropriated b t%{;ﬂﬁ‘!ﬁ r/

the year 2

loper.Sometime in the 1% half of
I Fr-??r e informed by the
respondent ﬁ:i:ﬁh ny thai.ﬂ:.e Eﬂ[‘.ld :
had been rétfu}ﬂil by the @nqtnﬂed '
issued by the l{zfir&'\ arpana in ﬂ:g&gﬁp
No. 33 of 2008 cmﬂ! 19. ﬂ;ﬁﬂﬂﬂ‘l’g,uf the year 2008, the EDC &
IDC chm-geayeby t%: riq%;r;;!imhag perithe rules works out to
around Rsﬂhﬂ{« }:elL sq. ft. The complainants requested the
respondent tg-;pf@}fﬂ {h@l*gﬁtﬁgrﬁqﬂhti' sady charged by it, by
disclosing the reduced rates with the basis thereof. But the

+ of Rs.335/- per sq. ft.
grities. As the License

dents case vide Memo

respondent instead of refunding the same is of the view that it
will be adjusted against the future payables at the time of

possession. The respondent has though not intimated the rate and

amount of total reduction, but it is reliably learnt that the

overcharging is of the order of well over Jls-l 35 to Rs.150 per sq.
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ft. and in all it amounts to over Rs.3,00,000/- in the present case.

The complainants vide their letter dated 12.09.2016 requested
the respondent that the refunds due to them on account of
reduction in EDC/IDC Charges and service tax may be refunded to

them or credited instantly to their account and it need not wait

for the handing over of possession. It wasall the more necessary

when the company had collected all its dues on accrual basis/

-51.

whenever falling due, t in nor was it fair to keep

L L R
Ll |

the refunds pem:lmg im'(fﬁyg.u‘penuds
ded to the requests of the

respondent :u;gﬁﬂ}/'l]ﬂﬂﬁﬁ!« %

a:umpiamantﬁ,‘ﬁ_ﬂ Pﬂte }tb-is’ﬁ'i?fd\f]wt{ e respondent company

may be diré:‘_réd. to fu;:urh the computation of the legitimately

Il possession. But the

chargeable “with the r&le tﬁ & figures and refund

I
gﬁﬂ t{y itlm} mtﬁ!est from the date it fell
due. As per para\g nﬁ:ht,‘ = ma:ii\l; the complainants were liable

to pay only timate EFC#III%E r&es were lawfully payable
to Governm rafsl:‘ﬂtutufy auth ﬁes part of it was to be

retained by ﬂ'l'l!-' resplqr[ﬂenn wrltbﬂp
the EDC & IDC and the computation of|legitimately chargeable

2B
i

the extra amnqnt

) 'pt the chargeability of
amount which works out to about Rs.200/- per sq. ft. of super
area, computed as the rules & regulations, Notifications issued
under the Haryana Development & Regulation of Urban Areas Act
1975 and Haryana DTCP functions and pc

—

icy.
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I'le:l making demand for
payment of VAT which as per the agreed terms & conditions was
never specified and thus not chargeable. Without prejudice to this
basic objection, the complainants dispute this demand for other
reasons also mentioned hereinafter. Instgad of taking action on
the requests & demands for compensation & interests of the

complainants, the respendent on the contrary, started demanding

: ar;munt of Yalue Added Tax (VAT),

i '\.I_\.

payment of bogus deman

in spite of its earlier ssuran that ng demand for payment

would be made ELE@ e wnuld be set off against

the mmpen.fa?ﬁﬂ" ;I 41;‘!&1?7:#5 d’rlE ihe complainants. The
respondent wﬂ& its Igj:tr.*r dated .15, EI? aﬂlﬁ firstly demanded
VAT@ Rs. iﬁé per’ sq. ft of suger- ,a;ga at Rs.2,39,000/- On
protests rai { by &19 l:ul:éplmljg,nﬁ"&n

letter dated 22 1&%&1{- it m&qmd i
amounting

tﬁ? @ nith ﬂﬂﬂ_
allotted flat. s be '

1 other allottees, vide

s demand to 1.05%

Rs.83,47,320/- of the

reduced demand also

been disputed :hg.r thl‘z :_‘E:.s&ﬁndgrit :md’ ha
the Government. No evidence of havin
the Government has been furnished by it
raised inconvenient queries about this
respondents started avoiding the complai

responding to the various communicatio

‘not been paid by it to

galaid this tax amount to

After the complainants
unlawful demand, the
hants and even stopped

ns of the complainants,

The E-mail records bear evidence to the fact that scores of
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messages and communications by the domplainants not only
remained un-responded, unacknowledged also for years. It is
requested that the respondent may be prohibited from charging
any amount of VAT as not being as per the agreed terms &
conditions. Further, it be restrained| from charging and
demanding any liability on account ¢f VAT until it has
unequivocally & finally accﬁpted the same and paid it also into the

Government account. -

That respondent has i and deliberately failed to fulfill

i Pan,

their obligatio tﬁl’l.ﬁﬁ ]L_ﬂ the deficiency of service and
y & DEgreE

unfmrfi!lega]rrt@f" pra

as taken | unﬁuﬂ advantage of the weak position

i | e ] |

eith ]arq n1$t IIIP al on to or are unwilling
| | | J o

\'@'aum ﬂtl&aﬂﬁﬁ avith big builders like the

respondent. Tit‘t? JB-' -‘@Eq.ay &'n “unfair practice which the

respondent 31% :
delay in co '
That the complainants are consumers and

tension, agony, harassment perpetrated by the respondent. That

uru the par't of the respondent. That

ing compensation for

has suffered mental
this adjudicating authority has territorial jrﬁsdicﬂnn to entertain
the present complaint as per the allotment letter and further has
the pecuniary jurisdiction also.

Those violations, deficiencies in services and some of the offences

committed by the respondents are of continuing nature and the
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complaint, therefore, is within the pei'md of limitation as

prescribed under the law. |

Relief sought by the complainants: |

The complainants have filed an application |dated 18.10.2021 for

I
amendment of relief sought and transfer the cdse to the authority and

the same was allowed vide order dated 25.10.3021. The complainants

have sought following rEIiEfIg}:-

i. To direct the respnq; __.% handing over the flat of the
complainants.

i, To direct ﬂ}a 1 Jfﬁp, gi:anﬂrig delayed possession
compensati ﬁp mnﬁmms '%

iii. To remov il’h{d reﬂqqﬂun' of.. Eﬂl'ﬂ!ﬁ:i pnlawful and undue
‘Il: i
charges. 1 \/ J u | }J _I ~

r
To pay cnmhﬁsﬂ}n’# Fﬂr hara - i
On the date uf\@% the gy.ﬂmrug.r explained to the

G
respondent/promoter abo ﬂtmﬂfaventmn as alleged to have been

committed in rel%]ﬁh tﬁm IEH] %‘},uﬁt}m Act to plead guilty or

not to plead gull'c;Ir [

wl il t - h

Reply by the res]mmlenl;

The respondent filed a reply on 09.10.2020 which was addressed to
the adjudicating officer. The said mmpiatﬁt was transferred to
authority for further proceedings vide order dated 25.10.2021 and the
reply filed before the adjudicating officer was considered as a

corresponding reply by the authority. The respondent has contested
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i'
the complaint on the following grounds. The submissions made

thergein, in brief are as under: !

1L

|
That the present complaint has been filed by the complainants

before this adjudicating officer inter alia praying for direction
to handover the possession of the apartment bearing no, B-002
in Tower - B admeasuring 2390 sq. ft. ;Lm EGDE Towers along
with interests and litigation costs in chtnr 37D without any

'|!._ : I!_' . II
Ainterest on the amount paid by the
. ':rl'l." |

additional charges; HI'E

complainant for delq;-.’?l 3 h ni ing over of the possession of the
ot by the ressaddens fd A5 A ™

plot by jondent.

Thatthe c

.*rﬂ.{:‘l ' \ I"ﬁr Y
' ﬁﬁt’gtﬁuﬁﬁﬁuﬁrﬁ of the apartment
] A \ i

: ly speculative investors sho have purchased the

-
o ]

present pﬁ& In @Eﬁiu? “Fhlrﬂmﬂ commercial motives.

That the A‘% rj}g&io EE ;.'Ea;li }‘Eﬁﬁ;ﬁt_lnance with Consumer
A Sl

Protection A::L‘:@J‘J;w W-I‘Eadtn g of the Act, 2016 and
- | P ,

-l-—nq--l-"-"
the Cnnm.\fmi PrEten:-Epg &Eﬁw ngi establish the present
complainants ﬂf

a "Cotisumer’ within
Eunsun'IEI{:FEﬂﬂE:I'iu‘?l ﬁe\‘.ﬂ.'-. Further, that even the complainants

but are

the meaning of the

have failed to adduce any kind of f{.‘in-curnentar}f prouf to
establish the fact that they are ‘consumeérs’ and thence, genuine
buyers of the apartment This clearly shows that the
complainants have sheer commercial mI:Jtives.

That the statement of objects and reasons as well as the

preamble of the said Act categuricall;j.r specify the objective
I
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behind enacting the said Act to be for the purpose of protecting
the interests of consumers in the real estate sector. However,
the complainants cannot be termed as a consumer or a genuine
buyer in any manner within the meaning of Consumer
Protection Act or the Act, 2016. The complainants are only an
investor in the project who has purchased the said property for
the purposes of mvestments,h:n mmercial gain. The complaint is
a desperate attempt ;\ffr 'Ehﬂ complainant to harass the
respondents and to Iﬁt‘ﬁ:ﬁhﬁ reputation

That the Act, W@*}VQ‘%WEW?W definition for the term

CunmmerJ ﬂfﬁam‘&iﬁf be impﬂrfml from the terminology
[}
prescribed * under tl:u; E:msumer

mte::tlun Act, 1986
[hereinal’rit}'q‘e ‘Eid i;u Eit tﬁe T ;il: the plain reading of
the defi n:I:I ﬂf m*Eﬁns er’ vlsaged under the CPA
makes it cl&a‘r"'gﬁ;th;?amp]d_l}mt dpes not fall within the

walls of ﬂi Qﬂl‘#ﬁﬂﬁl&f «That further the complainantis a
nivﬁm:&‘ﬁl inthe project for commercial

mere inv

purpusesf J ,; LIS
That :umplainants have nowhere provided any supportive
averments or proofs as to how they fall within the boundaries
of the definition of "Consumer”. Therefore, the complainants
cannot be said to be consumers of respondent within the

caricature of consumer within the Consumer Protection Act,

1986. The complainants have deliberately concealed the motive
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and intent behind purchasing of the saicJ unit. In this behall, the
authority may strictly direct the cumplajnants to adduce any
documentary evidence in support of their averments.

That the present case the complainants have booked an

apartment in the project “The Edge Tower" of Ramprastha City
in sector 37D, Gurugram on 09.09.2011 and accordingly, an

allotment letter date&‘l 17.09.2011 |was issued by the

respondents against: a | ﬂpartmeﬁt bearing unit no. A-

-Td'- ||"| i)

1302, tower A, ‘"l*,g ED( ﬁ_n‘uers admeasuring 2390 sq. ft.

along with u};eg%‘[' gt

3 ,ﬁfn[ a tnt!al consideration of Rs.
%,
85,19 -i-ﬂﬂfi-" #vh,if"eaﬁnfiﬁ ipartlﬁent Ihuyer agreement dated

11.09.201 'tn'}qs executed hemre#n the pakties.

p&_\:j rsa&b‘iﬂj # complainants, the

dlng the floor of the

That as

complainants w
" g 1"'-.._

apartment i.e., 13}*‘ ‘ﬁ'bpr afm:l d:lm-eﬁare made a request for issue

i 0o Therefure. considering
e respondents have
at:n:::u-djngll,:f‘I Fﬁd};‘ an q’l‘anga:q.'qnn for allotment of another

apartment of same specifications at the first floor of the

apartment bearing no. B-002. Accordingly, letter dated

19.06.2012 was issued to the complainants confirming the
same. Subsequently, an allotment 1Et[tJI‘ and a builder buyer

agreement for unit no. B-002 was exmﬁed on 25.03.2014.
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That the respondent has already infﬂlj_fl'lﬂd the complainants
that occupation certificate has been received for the said
project and the respondents will be able to offer possession of
the apartment shortly subject to paymeht of outstanding dues.
However, it is due to the default of the complainants in clearing
the outstanding dues which is causing further delay in delivery

of possession, The c::-mplainants thrnugh their own averments,

] dip g dues and other charges have
been made b¥ tﬁH‘.I‘E gde&%whidt has not been abided to by
Tms--ﬁmﬁu pgL q,_thal it is solely due to

r!‘y;( ﬁﬂ.ll:l unit has still not

. er’ﬂﬁ' tﬁﬂ I'FSHF nts.
That furth\h tlgn‘ard_\]ﬂai n# a& a!w.-a;!y in ownership of one

property bearfh ’ﬁﬂ E@ F‘qur, Safdurjung Enclave,
MNew Delh &\H of imagination, the
cnmplainH A Ez?g 1 purchased the said
property f;&rlpﬁrgﬂn@{%ﬂﬂhégit:ag be clearly interpreted
that the said unit was only pun:hase:d for the purposes of
commercial advantage or gain, hence, the complainants are
plainly investors who have filed the present complaint on the
basis of a totally concocted and fabricated story filled with

fallacies and concealments. Therefore, the complainants cannot

be said to have approached this authority with clean hands and

I
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have approached this authority only w{tl'! malafide intention to
harass the respondents in the most harm causing way possible.
That the entire transaction of the complainants with the
respondent of purchasing a unit in tfhe project was for a
“commercial purpose” and hence, in view of catena of
judgments of the Hon'ble National Consumer Disputes
Redressal Eﬂmmlssmn, the complaint before the adjudicating

-I
n_g b
I

jg,r:.ts present form and hence is

officer is not maintair

=gt

tits very heglnning
That the cumpt:iﬁ'x‘h' AT _wﬁﬂgd to claim possession as
the claim m‘ifuﬁ&ﬁﬁ*t m‘thq;f‘a’hmplaint as the claim is

clearly ti ﬂ] rred. That it i§ due rﬁemkadafsmal attitude of

the comp hpq!ufa]nrg with sed?rai uﬂiér reasons beyond the
control nflbb.ﬂrbahnqﬂent r.' Hh}f’ the respondent which
caused the p wggy ecﬁnns to the same was to

be raised El ainldﬁha Eﬂﬂu{fdune In a time bound
manner é strictions very cautiously to

not caus&hgi_:d‘l_{’ﬂing to ‘any other party. The complainants

liable to be dismiSSEd;

cannot now suddenly show up and thoughtlessly file a
complaint against the respondent on its own whims and fancies
by putting the interest of the builder and the several other
genuine allottees at stake. If at all, the complainants have any
doubts about the project, it is only reasonable to express so at

much earlier stage. Further, filing such complaint after lapse of
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several years at such an interest only rajses suspicions that the
complaint is only made with an intention to arm twist the
respondent. The entire intention of the complainants is made
crystal clear with the complaint and concretes the status of the
complainant as an investor who merely invested in the project
with an intention to draw back the amount as an escalated and
exaggerated amount later. Further, the complainants invested
in the project only witl}ihg motive to reap the benefits of the

ey

escalated praperty r r;té&;m 1ater stage.

That the com H aiting for the passage of
fﬁéﬂ%@ aﬁ"“ﬂ? o0 the ey

several ye ;ef ondent and drag the

respondent’ ﬁLhmne-:as:ary legal prdcepﬁings That huge costs

must be lg ﬁrhlnn v*.l‘uﬂ: mmplmn@tsffm: this misadventure and

abuse of th r@gﬁs of co urt fﬁ' ﬂn}hﬂﬁﬂng and extracting

'I.I-'_ ..I‘F

money from re '@!l:t-.r : A

_.-l'

That the wnﬁlﬂ,ggn@ gauﬁe cu?u?alaq its own inactions and

defaults sfm:ﬁ ﬁ'm-! eri‘ htginiing. The complainants have
deliherataltﬂﬂhﬂﬁleﬂ the u:pﬁqi'lalwﬁn:: that the complainants
are at default due to non-payment of several installments
within the time prescribed, which has also resulted into delay
payment charges/ interests.

That as per its own averment the complainants have agreed
that there is still an outstanding payment on complainant’s

part, which has caused a hindrance in delivery of possession of
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the apartment. In this behalf, the complainant has itself agreed
that the complainants are at default for the payment of the
abovementioned amount. Therefore, in view of this it is
submitted that the complainants cannot be allowed to benefit
out of its own default. The cﬂmplainaré:s are liable to pay all
such amopunts which have been rightfully demanded by the

respondent; in absence of which, the complainants cannot

rightfully be Enl:itled{_tj: any passession of unit.

That the respund&g},ﬁﬁ *h‘!-bnar with the losses and extra costs
2 111

owing due dﬁjﬂ-E of _ ng.,fallments on the part of the

cumplainap({‘}-o!r wﬁ'ﬁ!ﬁ*"ﬁ@ are’ ﬁ:h!\y liable. However, the
respon ::Iegt dmng to its genaral nature n’f good business ethics

has alw:a ﬂ red tcrse the hu._',qﬂt's with utmost efforts
8. |

and good Th'i‘: 1' ﬁg constantly strived to

provide utmost ﬁ[ﬁifm:b}ap tn t]'[e bu}-ersfa]lnttees However,
now, d of . i | endeavors to serve the
huymfzmﬂgﬂr er ]:fLihlE is now forced to
face the wrath of uqﬁemwry mﬁ llII"q'fHITElntEd litigation due
to the mischief of the complainants.

That from the initial date of booking to the filing of the
complaint, the complainants have never raised any Issues or
objections. Had any valid issue been raised by complainants at

an earlier date, the respondent would have, to its best,

endeavored to solve such issues much earlier. However, now to
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the utter disappointment of the respondent, the complainants
have filed the complaint based on fabricated story woven out of
threads of malice and fallacy.

That the complainants have been acting as genuine buyers and
desperately attempting to attract the pity of this authority to

arm twist the respondents into agreeing with the unreasonable

demands of the complainants. The reality behind filing such

complaint is that the coniplaimant has resorted to such coercive

[

measures due to rhqu ' d of the real estate market and

by way of thiapfaﬁén; qi?aj@b}{t is onl y intending to extract the
amounts i?ic?l?ﬂ aln']'l-g‘ﬁ‘lﬂu pm‘}'l’m’i# ’the form of exaggerated
i =<
interest ( _yd 't
!l !l I{' | _..ui l
a}::h?s oc rfﬂd nnly ﬂue to unforeseen and
untackleahh GIFI‘:".IESHI'ICES whm'h duﬂp‘te of best efforts of the

mmplmnanta Hm@i@._w of construction, meeting
the agreed gens ? ting into unintended

il id (32 ::r;?%il‘{l? f the apartment for
which ﬂ:e‘:’p@'ﬂmm;ﬁfmqg:munmhim However,
the complainants despite having knowledge of happening of

That the

delay in

such force majeure eventualities and despite agreeing to
extension of time in case the delay has occurred as a result of
such eventualities has filed this frivolous, tainted and
misconceived complaint in order to harass the complainants

with a wrongful intention to extract monies.
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That the said terms and conditions of the agreement were
executed only after mutual discussion and decision and
agreement of both the parties and in such a case, one party
cannot withdraw itself from the boundation of the agreement.
That once the said agreement was duly signed and accepted by
the both the parties which contains detailed terms and
conditions the parties are obligated to abide by it and either of

Tl
i
¥ - -
al.l Sor o

partles cannot divert 1t T _' the obligation of performance

of their parts man!fesﬂ&ﬁ ﬂ!e agreement on it owns whims
and fancies aﬂﬂ..ﬂ:i ﬁ%r !hpeh'o%g’ﬁ.cenvemenee It is to be noted
that per e'hﬂ ‘non-pe E@ﬁ:e of the agreement
affects bo ! parliee .equ@y and ee:-rge?mes ane party is ata
greater %&yat@gﬁ 'iuhein “enﬁ party abstains from
performance .of part TPte Mhht is entertained, and

refund as cleirhedﬁse Je complainants not only will
the prujej ia? awupt halt and effect the
complain j;{ will Eﬂtﬁ'ﬂ!ﬂi? impact several other
allottees ﬂ(l:t_g,»e'j_r_e pqﬁe_:;lig_eﬁiqflg-fer-hhendever of possession
of their apartments.

That apart from the defaults on the part of the allottees, like the
complainants herein, the delay in completion of project was on

account of the following reasons/circumstances that were

above and beyond the control of the respondent
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The project faced various roadblocks and hindrances
including approvals from different authorities which were
beyond the control of the complainants and which in turn
lead to unforeseeable delay in the construction/
completion of the project and hence handing over of the
possession af the flat to the complainants.

Active impiementaﬁqn by the Government of alluring and

ATt

promising suc:eﬂ-! '1_ ! ,_rﬂﬂlke MNational Rural Employment

. nbhl{ real estate market as
ﬁb}E labour ‘were rerhpteﬁ return to their

~I'|

respai‘::i Stqtﬁ* dl;e to the guaﬂnteed employment

Wugw Schemes. The said

factor fu wfq‘ ,}m.(m and shortage of labour

' 'gén r'ge u!umhers of real estate
pruieEté{N ﬁ?reg ilpre tproject of the complainants,
wereu‘l;ugﬂng @m to «cope with their construction
schedules, but all in vain.

Extreme water shortage, which was completely
unforeseen by any of the real estate companies, including
the opposite party, in the NCR region. The complainants,

who was already trying hard to cope up with the shortage

of labour, as mentioned above, was now also faced with
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the acute shortage of water in the NCR region. The said

factor of shortage of water directly affected the
construction of the project at the site. To make the
conditions worse, the Hon'ble High Court of Punjab and
Haryana vide Order dated 16.07.2012 restrained the

usage of ground water and directed to use only treated

water from available Sewerage Treatment Plants
==

(hereinafter refa__ ;'-a's "STP"). As the availability of

limited and@fﬂm ?Mﬁqu!rem&nt of water only 10-

15% Ed.h“r# s available at construction
simam ﬁf ﬁerhuns of Hon’ble High
t‘.‘uur{ ﬂ' i Hu . b J 'f'_:_ﬂq‘ _: !fm the opposite party
received a Letter bearing memo no 2524 dated 01.09.2012
from the Deputy Commissioner, Gurugram, Haryana,
informing the opposite party about the complete ban on
the use of underground water for construction purposes

and use of only recycled water being permitted for the said

DUrPOSES.
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+ That the opposite party neither had any control over the

said directions/orders from the Hon'ble High Court nor
had any control over the shortage of water in the NCR
region, which in turn led to the delay in the completion
and hence the handing over of the possession of the Flat to
the complainants.

« There has been a hea'.jf shortage of supply of construction

material Le. ri'ﬁ'er | and bricks etc. through out of

Haryana, pursu;ﬂhh:. r of Hon'ble Supreme Court of
India in : lary:
(LA, unzllg“fa nf-ﬁm in SLPs'[tJ] nos. 19628-29 of 2009

§ (C) nm ?rmm;zﬁm 721333 /2009, 12498-
499;‘&@&5 5-1?[(‘.} & 1&5;&3::11 & CC 18235/2011

dated a? F@rum'y 2’1’11 aﬂd correspondingly, the

Lo

::nns-m.mt?&n qwnﬂd This also caused
mnsif?blqg‘ mz 3{ mﬁerials. It is noteworthy
tipl i

that developers passed on such

lncreﬁ'lem:al msts a;l:trlhmﬁhe to the above reasons to the
buyers, the management of the opposite party assured its
customers that it will not and has held fast on its promise
by not passing on any of such costs to the buyers.
¥Xl.  That the extended date of possession has been accepted by
majority of the flat buyers and is therefore binding on all and a

single flat huyer cannot be allowed to dispute the extended
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date of possession and withdraw from the project thereby
jeoparding the project causing prejudice to large number of flat
buyers. It is submitted that since the project has already
stepped towards completion, it is impossible to generate funds
to refund whimsical claimants like the petitioner without
putting the entire project at the risk of default.

That the respondents have made huge investments in obtaining

[
approvals and ::arr:,r&_gg

: }: .H*m':llnsn'ucl:lun and development of
‘EDGE’ project and d@;ﬁ;ml adversities is in the process
of mmp]etln;,tﬁﬁmWGﬁng oﬁtﬁn project and have already
obtained tﬁﬁf‘c}cﬂ' patrmrﬁerﬂﬂ'cate{fﬂ towers out of 15 towers
and shou . ahier_mj -a%:iﬂ}-l] Hucr::.:k.g:ﬁan certificate for the
other to &} h{hﬁciuﬂing thl apanmgnl: in gquestion) by

31.12.2020 iﬂ ‘rq_enﬁuuf.'d at | ﬂlg I;bme of application for
extension of Wﬁm with authority] or
Wlthlﬂ be extended by the
authunty ?;grﬂ'i hnm}}mnants persuaded the
respnnde]{tg:t{élu{ t}y;'.{:ﬂﬂ;apg.ﬁu‘pgpt_ in question to them
with promise to execute all documents as per format of the
respondents and to make all due payments. The respondents
continued with the development and construction of the said
apartment and had to incur interest liability towards its

bankers. The complainants prevented the respondents from

allotting the said apartment in question to any other suitable
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customer at the rate prevalent at that time and thus the
respondents have suffered huge financial losses on account of
breach of contract by the complainants.

That even in the cyclone of adversities and the unpredicted
wrath of falling real estate market conditions, the respondent
has made an attempt to sail through the adversities only to
handover the possession gf the property at the earliest possible

'I i )
: tfa buyers/allottees. That even in

to the utmost sati :
such harsh mark&!;, *ﬁﬁﬂﬁns the respondent has been
continuing

be able to

le shuw: the ie& mme, its size, and the

y | p?
nlm:t. Th& rr;;pmﬂent has been dillgent
¥y o

' ﬁmll be completing the

- Y
ﬁm(ner. The respondent has

mmplemzzur ﬂ 11'-1? m&nl:l?ned below and has been able
to provid paney Hu‘ﬁm:ﬂlhﬂeﬁs. =

IDLIenD

remaining pro

S.No | ProjectName ' _ ﬂir-uﬂmtns
Apartme
nts
Atium | 336 0C received
View 280 OC received

Page 35 of 47



HARERA

Complaint No. 2146 of 2020
& GURUGRAM
3. Edge
Towerl, ] K, LLM | 400 OC received
Tower H, N 160 0OC received
Tower-0 80 OC received
(Nomenclature-P) | 640 OC to be applied
(Tower A, B, C, D,
E F, G) I
4, EWS 534 0OC received
5 Skyz 684 OC to be applied
6. Rise & 322 OC to be applied

Bl.

Copies of all the relevant d ¥ hewe been filed and placed on the

'-r

i
record. Their aul:henh 5 H tl.pi,q ﬁ?pﬁl.[e. Hence, the complaint can

be decided on tﬁw *&Hﬁx{ﬁ]‘d\‘sputed documents and

submission ma hy'me parties

= |

Jurisdiction of

lel&liM En#rmssmnf objection the

authority has no juﬂd&pmmﬂ&rmﬁﬁhe present complaint. The

i

objection of the rﬁpunﬂww’ rejection of complaint on
ground of jurisdi ority observes that it
has territorial asﬁi ﬁlﬁ?ﬁﬁﬂﬂn to adjudicate the
present complaint fu;th?h‘e’ﬂniﬁ gjvgn}behm -

E.l Territorial jurisdiction

The respondent

As per notification no. 1/92/2017-1TCP dated 14.12.2017 issued by
Town and Country Planning Department, the jurisdiction of Real
Estate Regulatory Authority, Gurugram shall be entire Gurugram
District for all purpose with offices situated in Gurugram. In the

present case, the project in question is situated within the planning
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area of Gurugram District. Therefore, this authority has complete
territorial jurisdiction to deal with the present complaint

Ell  Subject matter jurisdiction

Section 11(4)(a) of the Act, 2016 provides that the promoter shall be
responsible to the allottee as per agreement for sale, Section 11(4)(a)

is reproduced as hereunder:

Section 11({4)(a)

Be responsible for “all : #Hgnt.ﬂﬂns. responsibilities and
functions under the provisigns 5" this Act or the rules and
regulations made therg né ﬁ '

to the allottees as per the
agreement for .sufe.,,-n : ssacjation of allottees, as the

cose may be, H.I'{J veyance of alf the apartments, plots or
buildings, as a na)be, to the allattees, or the common
areas to ] cfm'.'ﬂhé.t:ir the competent

ﬂurhﬂrm-',pfﬁ

.:H [s part‘ aof the
iﬂﬂﬂﬂﬂ farm

ruspﬂnﬂ ible for
ons  Including

@ﬂ}:ﬂ returns rq pmﬂ'den' In Builder Buyer's

Agreement.

Section Jiwﬂﬁwj #IW#W

of ETNFUIE plionce of the
nb!;gan‘ %% amoters, _.- Egeﬂemdmgreai
estate re-and the riles and regulations
made thapFimaer.) ™y | s

So, in view of the pmvisinns of the Act quuted above, the authority has

complete jurisdiction to decide the complaint regarding non-
compliance of obligations by the promoter leaving aside compensation
which is to be decided by the adjudicating officer if pursued by the

complainants at a later stage.

Findings on the objections raised by the respondent
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F.I Objection regarding entitlement of DPC on ground of
complainants being investors
The respondent has taken a stand that the complainants are the

investors and not consumers, therefore, they are not entitled to the
protection of the Act and thereby not entitled to file the complaint
under section 31 of the Act The respondent also submitted that the
preamble of the Act states that the Act is enacted to protect the
interest of consumers of the regl_estate sector. The authority observes
that the respondent is cur{gﬁi@gs@dng that the Act is enacted to
protect the interest of mnsﬁﬁhzgﬁiﬁe real estate sector. It is settled
principle of mt&rpre}ff.?h‘ﬂqﬂﬁﬂ:m}ils Aan introduction of a statute
and states main gh objec

_ ﬂ“ﬁéhacﬁng‘n ﬁatute but at the same
time preamble qn n be used to ﬂe!eat ﬂ:eeﬂ:mng provisions of the
Act, Furthermaore, h‘»ié neﬁnt to m:tﬁthaﬂt aug aggrieved person can

"-.'
file a complaint ag‘.gl{ﬁ. mut;}thg }n'umuter contravenes or

. u"‘u',‘ i 8
violates any prumsmrrs\‘i&f Mﬁﬁﬁxﬁuies or regulations made
thereunder. Llpn ﬁ.1 eru ?f ?m terms and conditions of the
apartment hu}.rer'z agrﬁembnt. it Iﬁwﬁled that the complainants are
buyers and mekjaﬁty pﬁiﬁ_‘;h‘r_.x_l;- t:v%ﬁe-aéﬁ.;ﬁ;s.?ﬂ.ﬂihﬁzﬁf- to the
promoter towards purchase of an apartment in its project. At this
stage, it is important to stress upon the definition of term allottee
under the Act, the same is reproduced below for ready reference:
“2(d) “allottee” in relation to a real estate project means the person
to whom a plot, apartment or building, os the case may be, has
been allotted, sold [whether as freehold or leasehold] or
otherwise transferred by the promoter, and includes the

person who subsequently acquires the said allotment through
sale, transfer or otherwise but does not include a persan to
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whom such plot, aportment or building, as the case may be, is
fgiven on rent;”

In view of above-mentioned definition of "allottee" as well as all the

terms and conditions of the apartment buyer's agreement executed
between promoter and complainants, it is crystal clear that the
complainants are allottee(s) as the subject unit was allotted to them by
the promoter. The concept of investor is not defined or referred in the
Act. As per the definition given under section 2 of the Act, there will be

“promoter” and "allottee” ah{{gm cannot be a party having a status
of "investor”, The Haharashﬁﬁlm Fstate Appellate Tribunal in its
order dated 29.01. 20{/ 5} quea:!«nu ﬂ'ﬂﬁﬁﬂﬁﬂﬂﬂﬂﬂl[}ﬁ? titled as
M/s Srushti Sﬂﬂgﬁ@?@d&m&m be ﬁ&:!ipmpﬂyu Leasing (P)
Lts. And anr, hai:ﬂ&ﬁ heid thpal; the ﬂﬂ'm:EpE:.u'f investors is not defined

L

or referred in 'II]'IL:H the tﬂrﬁ.eibﬁgn of promoter that the

r..-’ . -
allottee being Itw;\ s\ag rh:t a'n _ gﬁﬂy}ﬁ&mﬁun of this Act also
|?‘|I ) " F-ii & "IL E:\..-\'

AT S
stands rejected. N o TE -

Findings on the g :ﬁ ‘?; a.aimpmpanu

G.1 Direct the hnn'ﬂmfer the possession of the

'

subject unit
There is nothin i re:-:drd to shuw that the respondent has

applied for occupation certificate or what is the status of the
construction of the above-mentioned project. So, in such a situation no
direction can be given to the respondent to handover the possession of
the subject unit, as the possession cannot be offered till the occupation

certificate for the subject unit has been obtained. However delay
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possession charges as ascertained by the authority shall be payable to

the complainants as per provisions of the Act.

G.Il  Direct the respondent to pay delayed possession charges to the

complainants,

12. In the present complaint, the complainants intend to continue with the

project and are seeking delay possession charges as provided under

the proviso to section 18(1) of the Act. Sec. 18(1) proviso reads as

under.
“Section 18: - Return af . o, cmd compensation
L.ﬁ r r I—
18(1). If the pmm ﬁ'\:;:pim or is unable to give
pOSSEsSion uf r.m E’m& ing, —
4 #ﬂ ;

.‘"""' AT \
Provided dvﬂ:"az &mmm ﬂpﬂn nd to withdraw from
the proje B shall be paid, by the p v, interest for every
maonth o till mmdmgrpm af Ema.-:smn at such rate

as may ﬂf:
13. Clause 15(a) of %phm# hnjre# aﬁeﬁnpnf (in short, agreement)
provides for ha nding{.rw nf.ﬁus ﬂﬂﬂ is reproduced below:

"15. POSSESSION
(a) Time of ha

Agmemept mui lﬁ!’!ﬁ
under any, af the provi

gct to the Allattee

ferms and condition of this
plication, and nét being in defoull
of this

and compliance

with all provisions, ,I‘bnnu.’fﬂﬂ; documentation ek, ds
prescribed by RAMPRASTHA, RAMPRASTHA proposed to hond
over the possession of the Apartment by 31/08/2012 the
Allottee agrees and understands that RAMPRASTHA shall be
entitled to o grace period of hundred and twenty days {120)
days, for applying and obtoining the occupation certificate in
respect of the Group Housing Complex.”
14, The authority has gone through the possession clause of the

agreement and observes that this is a matter very rare in nature where

builder has specifically mentioned the date of handing over possession
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rather than specifying period from some specific happening of an
event such as signing of apartment buyer agreement, commencement
of construction, approval of building plan etc. This is a welcome step,
and the authority appreciates such firm commitment by the promoter
regarding handing over of possession but subject to observations of
the authority given below.

At the outset, it is relevant to comment on the preset possession clause

of the agreement whereim‘:_{;}'__l' ssession has been subjected to all

kinds of terms and conditions of this agreement and application, and

the complainants n?pj‘_bﬁi‘:h- i defa f&mﬁj‘q any provisions of these
agreements and {"%i'nﬂhanc! with- ";'iﬂ."p_l‘trf_l’;iuns. formalities and
documentation %ﬁ%ﬂlb:ﬁ-bﬁﬂjﬂ'ﬂfﬂﬂiﬂﬁn The drafting of this
i = [ 1 ': 'I. . 1<
clause and in-::m%‘ﬁﬁp’!gi Tof ?.'u:_ii cﬁnéﬂﬂiﬁs_gg not only vague and
. LY, N, PR VY :
uncertain but 5o héﬁﬁi;lgidtﬂ in f IFuF’qfthE promoter and against

-------

the allottee that eveli+a single-default’by the allottees in fulfilling
"ﬁb-.-. '_._,._‘ B -4 ‘___..-"'
formalities anmﬂ Eigesgﬂl’ned by the promoter
may make the jon irrelevant for the purpose of allottees
and the cnmmiﬂﬁeﬁé d{;mé Em'l hanﬂmg ‘over possession loses its
meaning, The incorporation of such clause in the buyer's agreement by
the promoter is just to evade the liability towards timely delivery of
subject unit and to deprive the allottees of their right accruing after

delay in possession. This is just to comment as to how the builder has

misused his dominant position and drafted such mischievous clause in
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the agreement and the allottee is left with no option but to sign on the
dotted lines.

Admissibility of grace period: The promoter has propesed to hand
over the possession of the apartment by 31.08.2012 and further
provided in agreement that promoter shall be entitled to a grace
period of 120 days for applying and obtaining occupation certificate in
respect of group housing mmp]ex, As a matter of fact, the promoter

L'-.-

has not applied for accup J@tﬂﬁmte within the time limit
5

prescribed by the pmmntef.ﬁmﬁmpmtment buyer's agreement. As
e,
per the settled law, nﬁq’ &Mh& %.[It:.wg'd. to take advantage of his

own wrongs. Actfo.rg)’)gfy Hﬁs gi'aeé' pehm:l of 120 days cannot be

allowed to the p ﬂi‘u rati;blﬁstagﬂ- | =
1 )

Payment of d WEﬁlun d  at prescribed rate of
interest: Proviso bq‘stétlgn 18 prmidﬁ I;hat where an allottee does

not intend to wi:hd?aw*?min W he shall be paid, by the

promoter, IntEI'EL E}}gl‘yxmgngl afadala}-'. Jll the handing over of
possession, at s b rate as fi'lajl beﬁ-pfesrﬂhed and it has been

prescribed undﬁrh_r_tngg}} nt"ﬁlg rules, Rule 15 has been reproduced as
under:

Rule 15. Prescribed rate of interest- [Proviso to section 12, section

18 and sub-section (4) and subsection {7) of section 19]

(1]  For the purpose of provise to section 12; section 18; and sub-
sections [4) and [7) of section 19, the “interest ol the rate
prescribed” shall be the State Bank of India highest marginal cost
of lending rate +2%.:

Provided that in case the State Bank of India marginal cost of
lending rate (MCLR) is not in use, it shall be replaced by such
benchmark lending rates which the State Bank of India may fix

from time to time for lending to the general public.
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18. The legislature in its wisdom in the subordinate legislation under the

19,

provision of rule 15 of the rules, has determined the prescribed rate of
interest. The rate of interest so determined by the legislature, is
reasonable and if the said rule is followed to award the interest, it will
ensure uniform practice in all the cases.

Taking the case from another angle, the complainants/allottees were

entitled to the delayed pussessmn chargﬂsﬁntarﬂst only at the rate of

agreement for the perlnd gf’ E.Ela!,r, whereas the promoter was

entitled to mtemstf@’%ﬂ‘lﬁ J;%J r ' ;cgmpuunded at the time of

i | e N
every succeeding ﬁﬁlﬁnenﬁf’mﬂ z
of the authority rle"tﬁ safeguard the [‘niem#tqf the aggrieved person,

e

may be the allnttba-e; ﬂr the prnmntar 'Hle nghts of the parties are to
be balanced an.:l iitah]e.i Tl}p’p(mﬂuter cannot be allowed
to take undue a[hran “ﬁ';@fcgrﬂusiﬁun and to exploit the

needs of the hnrqf I%uya_tﬁ '%h-lﬁ aeg-tho?ﬁf is cﬁury bound to take into

consideration mm&ﬁﬂatﬁaﬁﬁﬂem e to prntnct the interest of the

1 75

mnsumersﬁallur@__, tln'ﬂ:éinﬁi ﬂ{a{t, Eec’agr. The clauses of the
buyer's agreement entered into between the parties are one-sided,
unfair and unreasonable with respect to the grant of interest for
delayed possession. There are various other clauses in the buyer's
agreement which give sweeping powers to the promoter to cancel the
allotment and forfeit the amount paid. Thus, the terms and conditions

of the buyer's agreement are ex-facie one-sided, unfair, and
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unreasonable, and the same shall constitute the unfair trade practice
on the part of the promoter. These types of discriminatory terms and
conditions of the buyer's agreement will not be final and binding,
Consequently, as per website of the State Bank of India ie,
https:/ /sbi.co.in, the marginal cost of lending rate (in short, MCLR) as
on date lLe, 10.12.2021 is 7.30%. Accordingly, the prescribed rate of
interest will be marginal cost {]f lending rate +2% Le., 9.30%.

The definition of term mtargsl" agdgﬂned under section 2{za) of the

Act provides that the rate o r:hargeahle from the allottee by

Explanation. — For 1
(1)  the rate of In shargeat
in case of de, ﬁﬁ bo-the rate of interest which the
promater shall o pay thetillottee, in case of defaull;
- the allottee shall be from
r%r any part thereof till
a

(ii) thein awable nromater to
the d;‘ﬁ  the interest thereon is
refunded, by ;ﬁguﬂ'qthee to the promoter
shall dehuﬂ,: in payment to the
promo !‘-‘!Mda E—ﬁpmﬂ'

Therefore, interest on the delay payments from the complainants shall

be charged at the prescribed rate Le, 9.30% by the respondent
/promoter which is the same as s being granted to the complainants
in case of delayed possession charges.

Gl To pay compensation for harassment
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23. The complainants are claiming compensation in the present reliel. The

24,

authority is of the view that it is important to understand that the Act
has clearly provided interest and compensation as separate
entitlement/rights which the allottees can claim. For claiming
compensation under sections 12, 14, 18 and section 19 of the Act, the
complainants may file a separate complaint before Adjudicating

Officer under section 31 read wlth sectiun 71 of the Act and rule 29 of

the rules.

o

provisions of the @ﬂé auﬁmﬁtjﬁ Ediaﬂ;‘ﬁéd—ﬂiat the respondent is in

contravention o ‘.ﬁ 05141_\&]{31]“ fth% 'gﬂgct by not handing over
"&ﬂe date ﬂﬂ p;r emg};ment The authority has
observed that ti!:!t ent I;-u:-,:er iagmement was executed on

"-.1

25.03.2014 and the dua@g‘%;nfgg&ﬂﬁwas specifically mentioned
in the apartmei i}:& ‘Rehﬂﬂ 2012. Though, the
complainants h mn said apartment since

17.09.2011 and ﬂ is. a,ymnqma’ Q\n l;lxha,purl; r,:t' ﬂ:e respondent that he

submissions made Hﬁﬁktﬁé p’ag[na rb.gardmg contravention of

possession by th

executed the apartment buyer agreement after a delay of almost 2.6
years when he started collecting payments from the complainant since
2011. It is a well settled law that “No one can take benefit out of his
own wrong". Therefore, the authority is of the view that the due date
of possession mentioned in the apartment buyer agreement as

31.08.2012 will prevail even though the buyer's agreement s executed
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at a belated stage. By virtue of clause 15(a) of the agreement executed

between the parties on 25.03.2014, the possession of the subject
apartment was to be delivered within stipulated time ie, by
31.08.2012. As far as grace period is concerned, the same is disallowed
for the reasons gquoted above. Therefore, the due date of handing over
possession is 31.08.2012. The respondent has failed to handover
possession of the subject apartment till date of this order. Accordingly,
it is the failure of the respnﬁﬁhﬁf?éﬁﬁmter to fulfil its obligations and
responsibilities as per l:hE M@tﬁm hand over the possession
within the stipulated ﬁlﬁﬁﬂ. Afgcqtgmgﬁr ‘the non-compliance of the
mandate mntaln?:[ﬂlﬁ ﬁcﬁbﬁi{ﬁfﬂ] 1'1351:1 hrlth proviso to section
18(1) of the Ac;ﬁn“t? parppf the xrm?n #n;,ﬁ established. As such

Eﬂ,pgid by me*prﬂmqeﬁ interest for every month of

delay from due date of. Ea&sessiun i.e, ﬁm‘zmz till the handing over
d + 1_-- -

the allottees sh

e LT o

;g,la,&“-’ﬂﬁu % p.a. as per proviso to
section 18(1) of t ﬁ:t %ﬂa )&ﬂf th% rules.
4

H. Dlmﬂnnsufth uﬂmrﬂy I

of the possession, at p

25. Hence, the authuﬁty hereby passes-thiserder and issues the following
directions under section 37 of the Act to ensure compliance of
obligations cast upon the promoter as per the function entrusted to
the authority under section 34(f):

i. The respondent is directed to pay interest at the prescribed rate
of 9.30% p.a. for every month of delay from the due date of

possession i.e., 31.08.2012 till the date of handing over possession
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of the said unit after obtaining the occupancy certificate from the

concerned authority,

i, The arrears of such interest accrued from 31.08.2012 till the date
of order by the authority shall be paid by the promoter to the
allottees within a period of 90 days from date of this order and
interest for every month of delay shall be paid by the promoter to
the allottees before 10 nf thu subsequent month as per rule
16(2) of the rules. k

iii. The complainants are ﬁ'ﬁ;ﬁ t_u pa:,r outstanding dues, if any,
after deﬂstﬂltn}iﬁ"ﬁf&' 'Ff,ﬁrtgg rde}ayed period.

iv. The respond é};ﬁﬁ n W WIrum the complainants
which is nul#ﬁ g-art ut'tl;;e aparh‘nent ﬂp‘yeﬂ‘s agreement

v. The rate of] ﬂpir.mﬁ -:ﬂmrgeahle- ﬁ'nm the allottees by the

\'¥
promoter, in %\@jﬂ ,j]ﬂ: d}arged at the prescribed
Y%

rate lL.e, 9.30 }gpl‘amnter which is the same

rate of inte l;hu shall be liable to pay the
IARERN

allottee, in u’lt?:e.fﬂi& Iﬂfﬂd‘lﬁuﬁesﬁiﬂn charges as
per section 2[__) p_r}heﬂf:h y :-‘_ A Y

'

26. Complaint stands disposed of.
27. File be consigned to registry.
Vi 5 — CERZmA——

(Vijay Kumar Goyal) (Dr. K.K. Khandelwal)
Member Chairman

Haryana Real Estate Regulatory Authority, Gurugram
Dated: 10.12.2021
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