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BEFORE THE HARYANA REAL ESTATE REGULATORY
AUTHORITY, GURUGRAM

Complaint no. : 4548 0f 2020
First date of hearing: 12.01.2021
Date of decision : 20.07.2021

M3 satpalivdie ) Pl L34 ,
Me o MMb T T L (Through its
authoerized representative)
R/0: - Bijwasan Road, Khasra No. 2/27 & 6/26,

Min Village Kapashera, TEth ﬁ!tha.uli New
I

Delhi- 110037 Complainant
1) .

M/s Athena in frastruc < Lr‘}y % :;"

Regd. office: - M-jf & ﬂ&urﬁn@

place, New Delhi-110001. syt "'FL Respondent

| b . |I ] Il_-i:..._. "1'{:_' .'l

CORAM: £l ,’ ] I | <]

shri Samir Ku mei’rf | - ' | |/ > Member

shri Vijay Kumar Ewﬂ _ it/ &) Member
L i N l"': ' 4

APPEARANCE: . e v/

Sh. Pawan Kumar Ray ”‘\-\ E = RE __f{.ﬂizﬁate for the complainant

Sh. Rahul ?adav : { gnii i}r the respondent

1. The present mmpﬁntfﬁﬁa{eﬁﬂﬂl@.?@?ﬂ_ﬁﬁﬁ Mbeen filed by the
complainant/allottee under section 31 of the Real Estate
(Regulation and Development) Act, 2016 (in short, the Act) read
with rule 28 of the Haryana Real Estate (Regulation and
Development) Rules, 2017 (in short, the Rules) for violation of
section 11(4)(a) of the Act wherein it is inter alia prescribed that

the promoter shall be responsible for all aobligations,
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responsibilities and functions under the provision of the Act or the

rules and regulations made there under or to the allottee as per the

agreement for sale executed inter se.

A. Unit and project related details
. The particulars of unit details, sale consideration, the amount paid

by the complainant, date of prupuse:l handing over the possession,
il

delay period, if any, have beénide! +t i in the following tabular
form: m* 'L"
S. | Heads
No. A
1. | Mame and |ocatign nfvtha‘i:tadﬂhul _
pm]Er_'t ; l
2| Nature of ..Jlﬂllm-ﬂ"m" ex
3. | Projectarea |9 ﬁ. .[ﬁ 5 agres
4. | DTCP License \ [.I 'T:* lated 05.09.2007
..F"" ' 2024
?’E Fp
. 011 dated 29.01.2011 valid
.. hﬂl_i 9 s
Name of the lifenses — .| M/s Athena Infrastructure Put.
A~ e
\JUILU @dﬂﬂﬂdm 20.06.2012 valid
till 19.06.2023
Name of the licensee Varali properties
5. | HRERA registered/ not Registered vide no.
registered i. 3510f2017 dated
20.11.2017 valid till
31.08.2018
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ii. 3540f2017 dated |
17.11.2017 valid till
30.09.2018 |
ill. 353 0f2017 dated |
20.11.2017 valid till
31.03.2018
iv. 3460f2017 dated
08.11.2017 valid till
31.08.2018
6. | Date of execution of flar | 02.02.2012
buyer's agreement :_ _;-.;: ,;_ per page 22 of the complaint)
7. | Unit no. rﬂg’jf?}— ;- Block no. B ,.E;:E?:l
...-ri'lhiﬂi 0 mmp aint] P
8. | Super Area . .‘.5"1'5“ A l E[qui_
/‘E} q& Yo r_k ; Fl&il‘lt]
9. | Payment plan !é'-‘/ ked payment plan |
b - 4 of the cumplamt}
10, Total consideratiol
AL ledger dated |
{2 ‘ age 52 of
&
11| Total amount paid by the 3041/~
mmpiamantasper L [ [AS per customer ledger dated
of account dated 0 Dby | O 2016 onpage 53 of
ﬁ _ ﬂ Ty J. | -
12, Due date of de of

possession ( U
(As per clause El""ﬁ:if th!'j A
agreement: The Developer shall
endeavour to complete the
construction of the said building
SUnit within a period of three
vears, with a six months grace
period thereon from the date
of execution of the Flat Buyers
Agreement subject to timely
payment by the Buyer(s] af

[ﬂ) ri E lf 6 months is

allowed)

Loz ot Ao A

oy velas el Al [ gl Sao

e -i-l'-""'”"
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Toral Sale Price payable
according to the Payment Plan
applicable ta him or as
demanded by the Develaper. The
Developer on completion of the
construction /development shall
izstee final call notice to the
Buyer, who shall within 60 days
thereof, remit all dues and take
possession of the Unit)

13.| Offer of possession o { Not offered
14, Occupation Certificate = (LN .J,d!ﬂ sived for Tower B I
15.| Delay in delivery of '3 #h "* ' ars 11 months 18 days

possession till the da -----
| decision i.e. 20.07.4
B. Facts of the ce air
_ .E A 7
3. The complainant submitted that
~
innumerable represe

neent company made
y of the project and
left no stone unt It was when the

complainant came to kiow of the respondent

company and tiheﬁn 5 3 r: vi -. heing offered by them. It
25 : Al
came across th enities, being provided by the

respondent cum@@ﬂ:@@@? ?’qi}@% sensor beards,

automated barriers, themed landscaped gardens, vast green
spaces, shade giving trees, water bodies, soothing meeting points,
gym, spa, lap pool, relaxation pool, aerobics and yoga room, indoor
sports section and much more.

4. That the complainant was impressed by the security features,

greenery and the various other services being provided by the

Page 4 of 44
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respondent company and proceeded to make an application for the
said project. It was assured of timely and satisfactory delivery of
the possession of the unit within a span of 3 years which only
prodded the complainant to make the said booking as the
possession was promised to be granted by the year, 2015. In
accordance to which, an amount of Rs. 5,00,000 /- was deposited by
it at the time of the booki ng{jﬁ:{ﬂ_ Eiliﬂ project.
il W i

. That a flat buyer’s agreemen LJ%l 3_‘ uted between the parties on
02.02.2012 and as per, thesald 1€nt, unit no. B162 on 16%

£ My i
=Y (] - et

floor in Block B havi .--.'.-,. Lﬁﬁ h, ' S.c0. Ft. and basic sale

F o e

price of Rs. 3,48,00:000 was al btted to the complainant,
" o
That it is pertine tﬁ 1ote l nntr | ked payment plan
\1 i '

| i‘.-f* payments towards
]
&

arition to the said plan, the

the said allotment. Ve

complainant has been arbitrarily-charged by the respondent

irrespective of %‘M%%E R&&quent stage was
completed or nu%@ﬁf’?ﬁ@qf?ﬁalﬁ respondent has

till date not been able to grant the possession even after the
complainant has deposited considerable money with them.

7. That as per clause 21 of the agreement, the possession of the unit
was to be granted to it within a period of 3 years from the date of
execution of the agreement, Thus, the possession of the flat was to

be given to the Complainant by 02,08.2015. Further, the unit of the

Page 5 of 44
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complainant was shifted from B-162 to B-202 on 20t floor of tower
B having super area of 6,780 sq. Ft.

That in contravention of the possession clause in the agreement,
the respondent company has failed to deliver the possession of the
said unit till date, even after diligent payments being made by the
complainant. A total amount of Rs. 3,83,83,041 /- was paid, out of

That it tried contacting times through

.\l :
phone and persona tﬁ ts ut 0 D ava !'I a5 fo satisfactory answer

from the respondent %
delay being caused by them-ExhauSted by the said delay the

complainant has H ﬁRdE Muthuﬂty for grant
of immediate pﬂﬁsE&sluu g on for the delay
UG A

that has been caused by the rexpundenl: company.

pegarding the indefinite

10, That the respondent company drew an unfair and arbitrary

agreement which was totally one-sided, illegal, unfair and unjust.
All the clauses regarding possession, compensation etc were drawn
in their own favour and the complainant had no say in anything

whatsoever. In the agreement, the complainant was denied fair

Page 6 of 44
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scope of compensation, in case of delay of possession and was

supposed to pay heavy penalty in case of delay in payment of

instalments. The arbitrary and unfairness of the apartment buyer

agreement can be derived from the perusal of clauses 11 and 22,
11." That as per the terms and conditions the respondent company

had imposed an exorbitant rate of interest on the complainant to

of delay.
12. That such unilz

illegal and arb

opposite party would jn e-4n” such practices or illegal

malpractices. \[‘I A RE RA
13. That Hon'ble §1:||‘mrmn ﬂpu C:; rlﬁg\}mqtfl such one-sided

agreements to be.unfair and i invalid in the case of Pleneer Urban
Land and Infrastructure Limited v/s Govindan Raghavan.

14.  That Hon'ble Supreme Court in Fortune Infrastructure and Ors
v/s Trevor D'Lima and Ors had held that a time period of 3 years

is reasonable time to complete a contract. Similar view was taken
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by the Hon'ble Supreme Court in Kolkata West International City
Pvt. Ltd. versus Devasis Rudra.

15.  That since booking till date, the respondent never informed the
complainant about any force majeure or any other circumstances
which is beyond their reasonable control, which has led to the delay

in the completion of the project within the time prescribed in the

16. That in addition to the u exorbitant rate of interest

imposed on the :Hnﬁ Rﬁnﬂ %pany also had the

absolute discretion to m u in the allotment of
e T e

the complainant without any prinr mnsent of the complainant.
That the respondent had wielded power to the extent of being the
sole authority for making any changes to the allotment of the
complainant. That as per the agreement, the building plans, lay out
plan and other crucial details were to be managed by the

respondent solely without obtaining any consent of the

Page 8 of 44
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complainant. This does not leave any scope of negotiation or

consent from the complainant and they were constrained to accept
such changes and alterations and make the payments accordingly.
Such a clause is liable to put the allottee in a difficult situation, as
they are forced to accept the changes or to get their allotment

cancelled. That the relevant clause has been produced below:

and are lable to i;-m :J-: t
addition, deletion, substitltion

sanctioning ou a,_-.q b el
A1y

course of construCHion or atheris

17. That there is nn}%ﬁﬁ g
or even mention nt and imposes
unilateral changﬁ ' gﬁﬁ t these clauses
have establishedthé ‘uuﬂgaﬁl:ahwﬁf %ﬁtﬁé&ment where the

respondent have very cleverly tried to close all the gates for the

complainant to seek protection under any terms of the agreement.
That the Act of 2016 has clearly pressed on terms like interest and
consent which have been blithely contravened by the respondent.

That the hon’ble authority is requested to take a note of all these
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factors so that the present case can be a deterrent for the arbitrary

and illegal behaviour of the big companies, which is inclined to
exploit the buyer,

18, That respondent has failed to abide by their promise and
failed to deliver the possession of the unit within the promised

time. In such circumstances, it is only fair that the respondent be

with delay comp W P ": er compensation.
v .

= '|T|

Thus, in the presentci mmitah{:es fe co plainant was left with

no other option & a file tThe present -ui- dint seeking peaceful

I
possession and -::[e / co 1* e i on.
'E-. I'Euﬂfsﬂugt[t 1} i LA 011 'J “. ;. E /

19, The compl 4- follo f(s):
(i) Direct Em m« the rate of 18%
p.a. fuﬂ%w\ﬂ @F@y}{%}me due date of

possession,

20. On the date of hearing, the authority explained to the
respondent/promoter about the contravention as alleged to have
been committed in relation to section 11(4) (a) of the Act to plead

guilty or not to plead guilty.
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D‘i

21.

Reply by the respondent

The respondent has contested the complaint on the following

grounds.

ii.

lii.

iv.

That the instant complaint of the complainant is not
maintainable, on facts or In law, and is as such liable to be

dismissed/ rejected at the thresh hold, being filed in the

d claim of the
nd without any
resent complaint
is baseless an srant abuseo s of law to harass the

respondent.

That it is smaem de in the instant
complaint sz{lﬁ@w s in the fact and

law. The respondent denies them in toto. The instant
complaint is devoid of any merits and has been preferred
with the sole mative to extract monies from the answering
respondent, hence the same is liable to be dismissed in limini.
That the instant compliant filed by the complainant is outside

the purview of this hon'ble authority as the complainant

Fage 11 of 44
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looking into the financial viability of the project and its future

monetary benefits willingly approached the respondent and
got the said unit booked after making requisite due diligence
on their own. That the complainant post understanding the
terms & conditions of the agreement(s) had voluntarily
executed flat buyer agreement (hereinafter referred as

"FBA") with the respg | E&’Qﬂ 02.02.2012. It is submitted
that as per the FBA 4*_ _‘“'“f f’. duly executed between the

parties, it was specifi

any ag,-ggﬂy;«,-l ..

booked by | r;.- mplamaiﬁ he
through ari% lion n

% gree t In the eventuality of
2 provisional unit

h be adjudicated

“harisrm E IE-H n the agreement.

Th craves :
€ respon fet,x ble Authority to

refer and rely upol L the-clause ne. 497of the duly executed

touching upan or

FBA, which is being réproduced ds under:
l/or Flat Bupers
il validity of the terms

tﬁmﬂfﬂ"u\gﬂ s anil| obligations-of M| parties shall be
settled amicably

-ussion _.I"a ing which the same
shall be settled through Arbitration The arbitration sholl be
governed by Arbitration ang Conciliation Act, 1996 or any
statutery amendments/ modifications thereof for the time being
in force. The venue of the arbitration shall be New Delhi and it
shail be held by a sole erbitrator whae shall be appointed by the
Company and whose decision shall be final and binding upon the
parties, The Applicant(s) hereby confirms thot he/she shall have
no objection to this appointment even if the person so appointed
ws the Arbitrator, is an employee or advocate of the company or
is otherwise connected to the Company and the Applicant(s)
confirms that notwithstanding such relationship / connection,

Page 12 of 44
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the Applicant(s) shall have no doubts gs to the independence or
impartiality of the said Arbitrator. The courts in New Delhi alone
shall have the jurisdiction over the disputes arising out af the
Application/Apartment Buyers Agregment ......"

Thus in view of above clause 49 of flat buyer's agreement, it

is humbly submitted that, the dispute, if any, batween the
parties are firstly arising out of the said duly executed flat

buyer's agreement and it was specifically agreed to refer the

¥
'5u
:-:.l'r el

' this hﬂ ble authority. Moreover,
-~

against the sndent. Furth

no cause of ag infavouref the complainant and

D)

ar-the han'
af!'r-_ omplaint and decide the
I n ;ﬁ j; he complainant is
liable to be dis@~ | he ;!i-.‘- =i Eround.

RE
v.  That the instant complaintisfi ther faKng his claim from

e very ke, o

on the alﬁgﬁgklﬁhjw @?@}fﬁkﬁssessmn of the

provisionally booked unit. However, the complainant with

authority has no

jurisdictio tE!'ﬂ itertain |
A '

same hence the -E ‘! it
W |

the instant claim

malafide intention have not disclosed, in fact concealed the
material fact from this hon'ble autho rity that the complainant
has been a wilful defaulter since the beginning, not paying its
due instalments on time as per the payment plan opted at the

time of execution of flat buyer 's agreement.

Page 13 of 44




-4

v‘[l'

vil.

HARERA
GURUGRAM Complaint No. 4548 of 2020

That the complainant has not come before this hon'ble
authority with clean hands and wishes to take advantage of
his own misdoings with the help of the provisions of the Act
of 2016, which have been propagated for the benefit of
innocent customers who are end-users and not defaulters,
like the complainant in the present complaint,

That a bare perusal of ¢ ‘of the agreement would make
: "'-I‘!_' Lo E_
it evident that in the o .-,Ff"{n- = respondent failing to offer

¥ _._,']_‘_l

t':i.' 07 o i
possession withip“th Fopase L{”lima-s. then in such a

L S S R _ !
scenario, it would pa 'ﬁﬁgz A5.3)/- per sq. ft. per month

as compen for theberjngf suchidelay. The prayer of
e -

the comp .;_ is q& i.=. r.:n:n_ frary to the terms of the

: vATd W Ly

inter-se ag ent between the parti e said agreement
SN |

fully envisages nsequences thereof

in the form of compe e complainant. Under clause

22 of the Hﬁﬁe%ﬁis liable to pay
compensationat Wr{;ﬁ; erisq, F. per month for
IS?T? \ e ﬁ?ﬁ jl._ll_;}'l

delay beyond the propased timeline. The respondent craves
leave of this hon'ble authority to refer & rely upon the clause

22 of flat buyer's agreement, which is being reproduced as:

“Clouse 22 in the eventuality of developer failing to offer the
possession af the unit to the buyers within the time as stipulated
herein, except for the delay attributable to the buyer/force
mdjeure / vis- majeure conditions, the developer shall pay to the
buyer penalty of Rs. 5/- {rupees five anly) per squaore fest fof

Fape 14 of 44
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viii.

ix,

super area) per month for the period of delay. The date of
submitting application to the concarned autharities for issue of

completion / part completion/ occupancy/ part occupancy
certificate of the complex shall be treated as the date of
completion of the unic for the purpose of his Clause / Agreement.

ey

That the complainant being fully aware, having knowledge
and having given consent of the above-mentioned
clause/terms of flat buyer's agreement, is now evading from
contractual ubljgatiqg%f’ _' a from the truth of its

existence and has +___?If!-"-f-5.fi,;f_ff"3.-'.- the present complaint for

adjudication basedon false
O
That the préser Wplaint is not.

W oo

period of delfvery as def]

isrepresented facts.

maliptainable, and the

21 of flat buver's

i- : .ﬁ Clause it is clearly
.-"_ru-"-'--i to complete the
i’ within the stipulated

“Imt
time. Clauﬂ‘ of the sald agreement has been given a
selective re : ¥ 1) ven though he

cunvemm@@g%@@ﬁﬁw:

“The developer shall endeavor to complete the construction of the
said building/unit within a period of three vears, with a six months
grace perfod thereon from the date of execution of these Flat
Buyer’ Agreement subject to timely payment by the Buyer(s) of
Total Sale Price payable according to the Payment Plan applicobile
te his or as demanded by the Developer...”

The reading of the said clause clearly shows that the delivery

construction of the said build] 1 fi

of the unit / apartment in question was subject to timely

Page 15 of 44
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payment of the instalments towards the basic sale price. As

shown in the preceding paras the complainant who have
failed in observing his part of liability of the said clause.

That the basis of the present complaint is that there is a delay
in delivery of possession of the unit in question, and
therefore, interest on the deposited amount has been claimed
by virtue of the present -+: ﬁ; ‘;: Itis further submitted that

B
the flat buyer's agreem “ﬁ‘r self envisages the scenario of

delay and the »

o -- on  ‘thereof. Therefore, the

e § o ‘{.r,
contention that ﬁ“ _-_HL ‘be delivered within 3

years and 6 months of é-}:egulft'm At huyer's agreement
is based onia’tor prefa |r steadingof the'agreement.
| | |
That due to. ‘P & market T delay due to
{;._ I.‘ - !

reinitiating of th rsunder GST regime, by

virtue of which all the'bills-ef eofitractors were held between,

delay due tﬂdﬁﬁﬁe Mpmme Courtand
National Grg_; thjtgeﬁ}tﬁi‘ﬁrﬂnmnn activities

were stopped, non-availability of the water required for the
construction of the project work & non-availability of
drinking water for labour due to process change from
issuance of HUDA slips for the water to totally online process
with the formation of GMDA, shortage of labour, raw

materials etc, which continued for around 22 months,
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Xii.

xiii,

starting from February'2015. Due to the above mentioned
reasons, the project of the respondent was severely affected
and itis in these above elaborated circumstances, which were
beyond the control of the respondent, that the progress and

construction activities, sale of various flats and spaces has

not taken place as envisaged.

Further, as per the licanse 1

-.4:' e
" é‘ 280
k] ]

LA |
= '.. - il

the state government the EDCs was supposed to lay
the whole in re il th area for providing
the basic am 2 Wwater, sewerage,
drainage inclur } tc. That the state
governmenti & asic amenities due
to which the cous L-progress ofthe project was badly

s el A IR R ot o

o e T UTSUTS [P e Mk o
Mines (hereinafter referred to as the "MoM") had imposed

certain restrictions which resulted in a drastic reduction in
the availability of bricks and availability of kiln which is the
most basic ingredient in the construction activity. The MoEF
restricted the excavation of topsoil for the manufacture of

bricks and further directed that no manufacturing of clay

Page 17 of 44
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bricks or tiles or blogks can be done within a radiys of 50
Kilometres from coal and lignite based thermal power plants
without mixing at least 25% of ash with soil. The shortage of
bricks in the region and the resultant non-availability of raw
materials required in the tonstruction of the project and
affected the timely s::hedxﬂe of construction of the project.

Thatin view of the rulj "ﬁl ayt gﬁan'ble Apex Court directing

for suspension of all th ] 'r

HE --!'-.- peraﬁnns in the Aravalli Hill

range in State of } an
kms in the distie "
Mewat whichiled to aﬂﬁl'l':uati' '
other materfals
activities, wgﬁ dire
and activities o théprof

That Commonwealth~Gam re organized in Delhi in

October Eﬂ%ﬁﬁ%ﬁ%ﬂmn of several
big prujectf\‘m(:{udfra mfumﬁ{qh -}1 Commonwealth

Games village took place in ﬁﬂﬂﬁ and nnwards in Delhi and
NCR region. This led to an extreme sh ortage of labour in the
NCR region as most of the labour force got employed in said
Projects required for the Commonwealth Games. Moreover,
during the Commonwealth Games the labour /workers were

forced to leave the NCR region for security reasons. This also
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led to immense shortage of labour force in the NCR region.
This drastically affected the availability of labour in the NCR
region which had a ripple effect and hampered the
development of this project. As a result, it became difficult to
cope up with the timelines set for the completion of the

project. Such a situation was undoubtedly not foreseen which
resulted in delay in the: +{__H: ion scheduled of the project.

SR

o -

That due to active imfple mentation of social schemes like

Jawaharlal - “Natfonal | 'la;, Renewal Mission
{"}NHUEM'.;E here ™ was "”{l_:‘ suddeh  shortage of
; arket as the avallable

National Rural Employment Guarantee Act ("NREGA”) and

labour/workfe L. i the

labour pref i to | etrn/to thel respective states due to

ik
guaranteed emp Oymen|

1 Centrdl /State Government
under NREGA and JNNE IM-Seh es. This created a further

shortage nfﬁ%uﬁc% Large numbers of
real estate phque “incly g pro were struggling
ORUCGRAM

hard to timely cope up wi eir construction schedules,

=

Also, even after successful completion of the Commonwealth
Games, this shortage continued for a long period of time, The
said fact can be substantiated by newspaper article
elaborating on the above-mentioned issue of shortage of

labour which was hampering the construction projects in the
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xvilil.

NCR region. This certainly was never foreseen or even
imagined while scheduling their construction activities, Due
to paucity of labour and difference in between demand and
supply there were many labour disputes resulting into delay
of the project.

That further, due to slow pace of construction, a tremendous

pressure was put on the gontractors engaged to carry out
5y

various activities in P{. ,-m et due to which there was a

ad to suffer huge
%, That degpite the

That the res : ::-= Awarded'the construction of the

project to one of the |&ading construction companies of India.

The said M@ H{E{Mt implement the
entire Prﬂjﬁ:"- for _J g?UFjj—Fﬂ?qu‘-m&f from 9-10

November 2016 the day when the Central Government
Issued notification about demonetization. During this period,
the contractor could not make payment in cash to the labour.
During demonetization, the cash withdrawal limit for
companies was capped at Hs. 24,000 per week imitially

whereas cash payments to labour on the site of magnitude of
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Xix.

the project in question is Rs, 3-4 lakhs approx. per day and
the work at site got almost halted for 7-8 months as bulk of
the labour being unpaid went to their hometowns, which
resulted into shortage of labour. Hence the implementation
of the project in question got delayed on account of the issues
faced by contractor due to the said notification of Central

Government. That the: ‘Fgqut of demonetization was
el e

e

beyond the control of ,.:::-E:Fj"‘::.. ndent company, hence the
Fr el EE R ey

time period for offer a ‘possession,_should deemed to be
¥ ¥ Ll TSN

-

0 ' r & :lr.' g '-l;*_".‘-
ars i.e. 201552016-20 17-2018,
Wl

] 13s Deen passing orders to
E ..L niry and especially the

ad passed orders governing

F: \ R
the entry and exit of i R region. Also, the Hon'ble

NGT has pH ﬂrﬂﬁ&Rﬁasing out the 10-
year-old dj(:-% tZEff_.. ,Er F%T?frﬁllw"uﬁm levels of

NCR region have quité'ﬁigh for couple of years at the
time of change in weather in November every year. The
contractor of respondent could not undertake construction
for 3-4 months in compliance of the orders of Hon'ble
National Green Tribunal. Due to this, there was a delay of 3-4

months as labour went back to their hometowns, which
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resulted in shortage of labour in April -May 2015, November-

December 2016 and November- December 2017. The district

administration issued the requisite directions in this regard,
XX. Inview of the above, construction work remained very badly
affected for 6-12 months due to the above stated major

events and conditions which were beyond the control of the

respondent and the said perioc
“L: i hﬂ% ,

added for calculating t} ,r._-._r"__f"?'u‘;_.‘f, er

would also require to be

date of possession if any.

In_default of the agreed
payment pla 1, yand construction linked
: esulting in badly

impacting fon of the entire
project. |

xxii. That due to he W v'in the year 2016 and
unfavourable weat , all the construction

activities H%’RE Mhule town was
wnterlu j%l{ ’&‘wr]t of which the

Implementaﬁﬂn of the project in question was delayed for
many weeks. Even various institutions were ordered to he
shut down/closed for many days during that year due to
adverse/severe weather conditions,

xxiii. Thar furthermore, in view of the outbreak of COVID-19, the

Government of India took various precautionary and
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preventive steps and issued various advisories, time to time,
to curtail the spread of COVID 19 and declared a complete
lockdown in India, commencing from 24th March, 2020
midnight thereby imposing several restrictions mainly non-
supply of non-essential services during the lockdown period,
due to which all the construction work got badly effected

Putar [ notification bearing no.

Ay ﬁz A e 25052020
extended :IEJ T}aﬁﬁn Rﬁte Wlﬁ r:umplen on date or

extended completion date autonmti-:ai E- months, due to
outbreak of COVID-19 (Corona Virus).

That the project of the respondent Le, Indiabulls Enigma,
which is being developed in an area of around 19.856 acres
of land, in which the applicant has invested its maoney is an

on-going project and is registered under The Real Estate
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(Regulation and Development) Act, 2016. It is pertinent to

note that the respondent has already completed 95%
construction of the alleged tower wherein the unit was
booked by the complainant, It is further pertinent to mention
that the respondent is In process of obtaining occupational
certificate for the same and shall handover the possession of
units to its respe-::tiug *h ,, 1;.'::51: grant of occupational
certificate from the con ;L ’}4 ﬂ#—s thority.

That based upo ;_ -' ) _' ences the respondent has

gencies in the flat

buyer's 18] ent ei:et:ul: e e parties and

incorpora dﬁlﬁmlu -t 3" ith the complaint

by the comp ...i ant. a.h- -,_: ﬂ; wse 39%1s being reproduced

L | .0
hereunder for -.-'-.r:_‘ -
H T

Clause 39; o LI rees h‘mt -‘n case n’u Developer

afid /or any  act of
mirel of developer,

b) Wr:r .-:ip&' n. rigm.
¢} Inahil M{?ﬁ wﬂ.ﬂ nerqy, labour,
equipme ities, ma plies, failure of

transportation, strikes, lock outs, action a,-’ labour gnions or
other couses beyond the control of or unforeseen by the
davelaper.

d} Any legisiation, order or rule or regulation made or issued
by the Govt ar any ather Authority or,

e} If any competent authorityfies) refuses, defays, withholds,
denfes the grant of necessary approvals for the
Unit/Building or,

f1 If any matters, issues relating to such approvals,
permissions, notices, notifications by the competent
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XXVii.

xxviil,

authority(ies) become subject matter of any litigation before
competent court or,
8] Due to any other force majeure or vis majeure conditions,

Then the Developer shall be entitled to proportionate
extension of time for completion of the said complex......"

That in addition to the reasons detailed above, there was a
delay in sanctioning of the permissions and sanctions from

the departments. It wllj,l Tnt be out of place to mention

'H"

eiidiligently pursuing the matter

delay can be attributed

of this hen'hle
authority to:8ection 4(2) :' D) o Act of 2016 which
enables the, deve ne / promoter ‘td-revise the date of

of :nmpleﬂ%-ﬁ ﬁ ﬁﬁpﬁ ﬁ in agreement for
sale. Section 4(2) _. ?p n}gter to give fresh
timeline mﬁi:ﬁﬂr’m pélIL tipulated in the
agreements for sale entered into between him and the
allottee so that he is not visited with penal consequences laid
down under Act of 2016.

Thatit is submitted that Section 4(2)(1)(C) provides for, only
the extension of time period stipulated in the flat buyer
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agreement and does not affect other provisions of the

agreements for sale so that the promoter is not visited with
penal consequences laid down under Act of 2016. It is also
submitted that the respondent at the time of registration of
the project gave revised date for completion of same and also
completed the same before E:'I:pil'}l' of that period, therefore,
under such cirr:urnsta@ rg;pundent is not liable to be
visited with penal mn ff"“:” as lald down under Act of
2016. It is also ti:_ urt I bl \ ' hm ted that the only liability
of respund?é fm he flat buyer agreement
according torwhich ﬁlEEﬂl‘[ﬂiﬁnf i ble to pay a delay
penalty at Iﬁ Rs. B per s

: F: ~per month for the

the purpose of getting-the .' judication of the instant

complaint HA Rems‘l@ated 02.02.2012
executed mcj? i{‘; ﬂjmm?mﬁ the Act of 2016

and the rules, er the adjudication of the instant
complaint for the purpose of granting interest and
compensation, as provided under Act of 2016 has to be in
reference to the flat buyer's agreement for sale executed in
terms of said Act of 2016 and said rules and no other

agreement, whereas, the flat buyer's agreement being
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XXx1.

referred to or looked into in this proceedi ngs is an agreement
executed much before the commencement of Act of 2016 and
such agreement as referred herein above. Hence. cannot be
relied upon till such time the new agreement to sell is
executed between the parties. Thus, in view of the

submissions made above, no relief can be granted to the

complainant based on the " Agreement to sell as per Act of
= Ans N ey
; ::I-.'rF.Jl o
2016. . “-3& ;_-’-.nf'*'i-"'
That the responde: '6 nade hugeinvestments in obtaining

requisite appfpyéls ’.‘Eﬁﬁ
developmer @
the expenses.ms

€ construction and
INDIABULLS E} 'l[;M \ i not limiting to
-p"--l. marketing of the
péing carried on by

developer esting all the“monies that it has received
* REG

said proje

from the buyers / cuStomers-a thruugh loans that it has

raised ﬁmanALﬂE Mf the fact that the

real estate dlﬂ% respondent has
7

managed to carry on the w with certain delays caused due
to various above mentioned reasons and the fact that on an
average more than 50% of the buyers of the project have
defaulted in making timely payments towards their
outstanding dues, resulting into nordinate delay in the

construction activities, still the construction of the project
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INDIABULLS ENIGMA" has never been stopped or

abandoned and has now reached its pinnacle in comparison
to other real estate developers/ promoters who have started
the project around similar time period and have abandoned
the project due to such reasons.

22.  Copies of all the relevant documents have been filed and placed

on the record. Their auther ._ @'nl:;;_gnt in dispute. Hence, the

o

KES ey

complaint can be decided " i

As per notification no. M dated 14.12.2017 issued
by Town and Cuu&ﬁ&m&ﬂsdicﬁm of Real

Estate Regulatory Auithority, (Gurigs "?-sl'ifall\gp' entire Gurugram
GURUER AN
District for all purpose with offices situated in Gurugram. In the

present case, the project in question is situated within the planning
area of Gurugram District, therefore this authority has complete
territorial jurisdiction to deal with the present complaint.

EIl  Subject matter jurisdiction
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The authority has complete jurisdiction to decide the complaint

regarding non-compliance of obligations by the promoter as per
the provisions of section 11 (4) (a) of the Act of 2016 leaving aside
tompensation which is to be decided by the adjudicating officer if

pursued by the complainant at a later stage,

F.  Findings on the objections raised by the respondent

Jig of

F.1 Objection regarding co {_ﬁ;bm:h of agreement for
non- invoecation of arbitratio b
The respondent has rai ection that the complainant has

. m |
following clause % l{m
buyer's agreement:\i 5

i

;
[r

and, b 18, parties shall be
settled mﬁ % tual di
shall be rﬁ%‘/ gu.%
governed ‘by"Arbitra

¢ i #
n fatling which the same
ation shall be
n 1996 or any

statutory amendments/ modifications thereof for the time being
In Jorce. The venue of the arbitration shall be New Delhi arid it
shall be held by o sole arbitrator who shall be appointed by the
Company and whose decision shall be final and binding upon the
parties. The Applicant{s) hereby confirms that he/she shall have
na objection ta this appoeintment even if the person se appointed
as the Arbitrator, Is an employee or advocate af the company or
is otherwise connected to the Company and the Applicantis)
confirms that notwithstanding such relationship / connection,
the Applicant(s) shall have no doubts as to the independence or
impartiality of the said Arbitrator. The courts in New Delhj ialone
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shall have the jurisdiction over the disputes arising out of the
Application/Apartment Buyers Agreement _....."

The respondent contended that as per the terms & conditions of the
application form duly executed between the parties, it was
specifically agreed that in the eventuality of any dispute, if any, with
respect to the provisional booked unit by the complainant, the
same shall be adjudicated through arbitration mechanism.The
authority is of the opinion that the jurisdiction of the authority
cannot be fettered h}r the exist .- Ll. of-an arbitration clause in the
f' . ' at section 79 of the Act bars

which falls within

ppellate Tribunal,

-arbitrable seems
%’Rﬂw provisions of

w derogation of the

provisions of any o 1 the : heis _-'- n force. Further, the

authority puts mha Jterd @{J‘ gments of the Hon'ble
. R

Supreme Court, particula Hﬂﬂﬁnaf Seeds Corporation

Limited v. M. MM:,%\ }%ﬁ %i} }{%ﬂﬂ} 2 S€c 506,

wherein it has been held_, provided under the

t 3
Consumer Frﬂtechm?.icfm z:\ l'.ld.iil Ao otin derogation of
the other laws in force, consequently the authority would not be

bound to refer parties to arbitration even if the agreement between
the parties had an arbitration clause. Further, in Aftab Singh and
ors. v. Emaar MGF Land Ltd and ors,, Consumer case no. 701 of
2015 decided on 13.07.2017, the National Consumer Disputes
Redressal Commission, New Dethi (NCDRC) has held that the
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arbitration clause in agreements between the com plainant and
builders could not circumscribe the jurisdiction of a consumer. The
relevant paras are reproduced below:

"49, Support to the above view is also lent by Section 79 of the
recently enacted Real Estate (Regulation and Development)
Act, 2016 (for short "the Real Estate Act’). Section 79 of the
said Act reads as follows: -

"73, Bar of furisdiction - No civil court shall have Jurisdiction to
entertain any suit or_procegding
which the Autharity: gph 18 d
Appellate Tribunal Is empowere
determine and no inj

i '.-I'l:‘é.

iction shall be granted by any court or
ather authority in respect
pursuance of any aower iy

Vaction taken or to be taken (i

sion Expressly ousts the
; Ny matter which

. Fe, in view of the
ourt in A. Ayvaswamy
wthorities under the

numfth.standmg atio reemunt between the

parties ta's, are similar to
the d@iﬂ?ﬂ o i Wﬁﬁmmwﬁm
ma ‘ Y
56, Consegue 4 r L ents on behalf
of the Hﬂlmﬁﬁlﬂ @‘f a e in the afore-
) n the Com

stated kind of Agreements ainant and the
Builder cannot circumscribe the jurisdiction of a Consumer
Fora, notwithstanding the amendments made to Section 8 af

the Arbitration Act.”
While considering the issue of maintainability of a complaint before

a consumer forum/commission in the fact of an existing arbitration
clause in the builder buyer agreement, the Hon'ble Supreme Court -
in case titled as M/s Emaar MGF Land Ltd, V. Aftab Singh in
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revision petition no. 2629-30/2018 in civil appeal no. 23512-
23513 of 2017 decided on 10.12.2018 has upheld the aforesaid
judgement of NCDRC and as provided in Article 141 of the
Constitution of India, the law declared by the Supreme Court shall
be binding on all courts within the territory of India and
accordingly, the authority is bound by the aforesaid view, The

relevant para of the judgement passed by the Supreme Court is
reproduced below: S ,11' £
ShRE

25 This Court in the seq 0f judgments as noticed abave
considered the provisions of Cons mer Protection Act, Ii‘ﬂﬁar
well as ArbitratitpAct 1904 i

M2 error mmmitm.i

thére 5 a defect in any

sens ainy allegation in
= o)ra complainanehasinlse been explained in

Section 2(c] ¢ ' q,h-.--

gmedy” under the Consumer
Fmree:rmn.ﬂms 1ed.bo ¢  cotng ntby:uﬂmmerasdeﬂned
under deficien sed by a service
VR I
the con abject and\pirpose of the Act as

Therefore, ,::I?em_pff ML&G@E&&&J&& considering the

provisions of the Act, the authority is of the view that complainant
is well within their rights to seek a special remedy available in a
beneficial Act such as the Consumer Protection Act and Act of 2016
instead of going in for an arbitration. Hence, we have no hesitation
in holding that this authority has the requislt—le jurisdiction to
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entertain the complaint and that the dispute does not require to be
referred to arbitration necessarily.

F.I1. Objection regarding delay due to force majeure
The respondent-promoter raised the contention that the

construction of the project was delayed due to force majeure
conditions such as commonwealth games held in Delhi, sh ortage of

various orders passed byNGT apd weather conditions in Gurugram
Ay ik .

and non-payment o nﬁh mﬂn . allottee of the project

' ) id of merit. First

ar 2011 and its

possession was L g E‘l % he events taking

but all the pleas
of all the unit i |

place such as hol

nﬁgg? Fuarious e 1emes by central govt. etc,
do not have any impact unm’being developed by the
respondent. Though 5o F ﬂ regular in paying
the amount due i‘i';% iﬂ the stakeholders
concerned with thg-_s_'.;afgl_ h‘m &Et}iepﬂ qn_-hnlthgl"ue to fault of some
of the allottees. Thus, the promoter respondent cannot be given any

leniency on based of aforesaid reasons and it is well settled
principle that a person cannot take henefit of his own wrong,

F.II  Objection regarding jurisdiction of authority w.r.t. buyer's
agreement executed prior to coming Into force of the Act

Another contention of the respondent is that authority is deprived
of the jurisdiction to go into the interpretation of, or rights of the
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parties inter-se in accordance with the flat buyer's agreement
executed between the parties and no agreement for sale as referred
to under the provisions of the Act or the said rules has been
executed inter se parties. The authority is of the view that the Act
nowhere provides, nor can be so construed, that all previous
agreements will be re-written after coming into force of the Act.
Therefore, the provisions of the Act, rules and agreement have to
be read and interpreted ha F sly. However, if the Act has

Lo s I Ly "'_I;___.
provided for dealing with ce f.ﬂ‘-:_'ﬁ%]::;}l_, provisions/situation in a
o TR
“‘the 'iu it Sttuation will be dealt with in

' 2s after the date of coming into

specific/particular manne

force of the Act 2 | the fules, Nun Srous provisions of the Act save
the provisions of the agreements-made betweeh the buyers and
sellers. The said m _r. .in ..a|, old 'in the landmark
judgment ufHeel' I‘ b . l- Pyt Ltd, Vs. UOI and
others. (W.P 2737 of 2017)which prevides a5 under:

., EGY
119 Under the prnwﬂms“ﬂfm%:ﬁ?ddﬂy tn handing over

the possession be.coun ate mgntioned in the
dgrfemmrﬁ?r‘%] teriund the allottee

priorto its reg i under RERA. Underthe provisions of RERA,
the promater is given o by to d? mpletion of
profect and declarethe ungler. Li%ggm does not
cantemplate ngof contract the flat pdrchaser and

the promater....

122. We have already discussed that above stated provisions of the
RERA are not retrospective in nature, They may to some extent be

having a retroactive or quasi retrogctive effect but then on that
ground the validity of the provisions of RERA cannot be
challenged. The Parliament is competent enough to legisiate law
having retrospective or retrooctive effect A law can be sven
framed to affect subsisting / existing controctual rights between
the parties in the larger public interest. We do not have any doubt
i our mind that the RERA has been framed in the larger public
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interest after a thorough study and discussion made at the highest
level by the Standing Committee and Select Committee, which
submitted its detailed reports.”

Also, in appeal no. 173 of 2019 titled as Magic Eye Developer Pyt.

Ltd. Vs. Ishwer Singh Dahiya, in order dated 17.12.2019 the
Haryana Real Estate Appellate Tribunal has observed-

“34. Thus, keeping in view our dforesaid discussion, we are of the
considered ppinion that the provisions of the Act are gquasi

retroactive to some extent in ﬂE-Eﬂ:Iﬂﬂrl and mﬂm;mﬂmﬂp_m

L L e I, J':r'arh!l'-rl 1 Do R l.l'l‘l'f (L

i AT ddary oL i Sl | .|'|..I". ;‘* IF"'l"' -".I"'l.'!' 0 GOoE BN DTN
EL{EEIR{E[[EH, Hence in ,_ "EI“’&_ ay in the offer/delivery of
possession as per the term, . sid canditions of the agreement jor
sole the ollotiee shidl

b i qﬁe&“"m the [nterest/delayed

possession charge: e vate bfinterest as provided
in Rule 15 of ghe ru : _' and unreasonable
rate of compensag TG res) ent for sale is
lfahfe to be '_' i
The agreements are, s¢ crosangt-saveand except for the provisions
which have been a eﬂ b}fth Ac i elf. E:I r, itis noted that

the builder-buyer ag kgcited in the manner
that there is no scﬂp eﬁ 0 thes

clauses contained therein. g authuﬁty is of the view

that the charges %,% }%Wmﬁwaﬂ be payable as

per the agreed termﬁ‘and conditi FIE agreement subject to the
condition that ﬁé l___éimﬁ._,.! ce with the

plans/permissions approved by the respective

1'_|_ l'-l.

_u negotiate any of the

departments/competent authorities and are not in contravention
of any other Act, rules, statutes, instructions, directions issued

thereunder and are not unreasonable or exorbitant in nature.

F.IV Objection regarding handing over possession as per
declaration given under section 4(2)(1)(C) of Act 0of 2016
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The counsel for the respondent has stated that the respondent at
the time of registration of the project gave revised date for
completion of same and also completed the same before expiry of
that period, therefore, under such circumstances the respondent is
notliable to be visited with penal consequences as laid down under

Act of 2016, Therefore, next question of determination is whether

=t I
ath

the respondent is entitled tq avai };l;q time given to him by the
L3 0 i’y

authority at the time of regi .-: {"?;:"f : project under section 3 & 4
of the Act. HHERG!

Itis now settled law and the rules are

3 { #E |
been defined in s 2( I ] of -|. ; 1.r.- as well as the
ongoing project are qr to he : 3ist -' der section 3 and
section 4 of the Act. .24 s L] "
REG

Section *[E]U]iHA t swhile applying for
registration of e ter has to file a
declaration unﬂ&d@@]’[@@ﬁt Mand the same is

reproduced as under: -

also applicable to'ong ~" project or going project has

Section 4: - Application for registration of real estate projects

(2)The promoter shall enclase the following documents along
with the application referred to in sub-section (1), namely:

= mina
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(1): -a declaration, supported by an affidavit, which shall be
signed by the promoter or any person authorised by
the promoter, StAting: = .............;ceere

(C) the time period within which he undertakes to
complete the project or phase thereof as the case
may be..."

The time period for handing over the possession is committed by
the builder as per the relevant clause of flat buyer's agreement and

the commitment of the pronfq'!,ﬂ' g_’egardlng handing over of

possession of the unit is --};E"-'-:Z;i_‘.; rdingly. The new timeline
< ufes ; f

buyer agreement.

arsin the declaration

though, penal proceedings

shall not be lniﬁ W‘E Mnnt meeting the
committed due d ifth prnmntﬂr fails to
complete the pmjiw-gr}‘d[@tj E:hil'[? 59 E‘Isliahle for penal
proceedings. The due date of possession as per the agreement
remains unchanged and promoter is liable for the consequences
and obligations arising out of failure in handing over possession by

the due date as committed by him in the apartment buyer

agreement and he is liable for the delayed possession charges as
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provided in proviso to section 18(1) of the Act. The same issue has

been dealt by hon'ble Bombay High Court in case titled as
Neelkamal Realtors Suburban Pvt. Ltd. and anr. vs Union of

India and ors. and has observed as under:

23.  “119. linder the provisions of Section 18, the de!ﬂy.'n
handing over the possession would be counted from the
date mentioned in the agreement for sale entered into by
the promoter and thea oftee prior to its registration

der the provisions af RERA, the promoter
evise the date of completion of

e under Section 4. The RERA

af corntract between the

1.'.._"'1I i .|.
project and declorg fhe st ,,"

does not contan ._q.- __

35.

ing mﬁm charges as provided
under the prnﬂsitisﬁﬂlil&s:%ﬂﬁm 18(1) proviso

d d - ,,
reads as under. ,, J[1L J,:J;"P .\“

“Section 18; - Hﬂﬂa‘m af amaunt rmd' r:ﬂm-

18(1). if the promater fails to complete or is unable to give possession
ofan apartment, plot, or building, —

Provided that where an allottee does not intend to withdrow
from the project, he shall be paid, by the promoter,
interest for every month of delay, till the handing over of
the possession, at such rate as may be prescribed.”
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36. Clause 21 of the flat buyer agreement (in short, agreement)

provides for handing over of possession and s reproduced below:

CLAUSE 21
"The Developer shall endeavour to complete the construction of
the said building,/Unit within a period of three years, with
@ six months grace period thereon from the date of
execution of the Flat Buyers Agreement subject to timely
payment by the Buyer(s) of Total Sale Price. payable
according to the Payment Plan applicable to him or as
demanded by the Develaper, The Developer compietion
on of the constr ﬁii ddevelopment shall issue final call
notice to the Biye; '“"I"" nil within 60 days thereof
assession of the Unit. In the event

]

remit all dues and g

of his,/her failuret ke passe: ion of the Unit within the
stipulated p "—@ ] - atsoever, he/she shall
' gt ies, outflows and

bE l‘q‘ﬂ s r.:- IF I

ith interest and
the dates these

sen Enjaying afit n seme: uyer in such an
eventuglity, shall \olsa be liable gy the holding

@ R fve Ber | 'of the siipaf aroa) per month
=0 Expiry of said thirty
sdctually taken over hy the

T
37. The authority hﬂﬁﬁhﬁe%ﬁm clause of the
agreement and o ctﬁhq thﬁﬂﬂ;ﬁfi{bﬁ WFEEH subjected to

!l nE:g :

all kinds of terms and condi is agreement, If the said
possession clause is read in entirety, the time period of handing
over possession s only a tentative period for completion of the
construction of the unit in question. It is settled proposition of law
that one cannot get the advantage of his own fault. The

incorporation of such clause in the buyer’s agreement by the
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Promaoter is just to evade the liability towards timely delivery of
subject unit and to deprive the allottes of his right accruing after
delay in possession, This is just to comment as to how the builder
has misused his dominant position and drafted such mischievous
clause in the agreement and the allottee is left with no option but
to sign on the dotted lines.

Admissibility of grace pergs\;ig:#ﬁmx‘pmmntar has proposed to

e

‘*5;"‘5' by 02.08.2015 and further

romoter. Therefore,

the due date of possession Comes 2 02.08.2015.

Admissibility of H Aﬂﬁm Ammbed rate of
interest: The EDTE?TH‘F Sﬁwwa’?\ﬁj&ﬁmn charges at

the rate of 18% p.a. however, proviso to section 18 provides that
where an allottee does not intend to withdraw from the project, he
shall be paid, by the promoter, interest for every month of delay, till
the handing over of possession, at such rate as may be prescribed
and it has been prescribed under rule 15 of the rules. Rule 15 has

been reproduced as under:
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Rule 15. Prescribed rate of interest- [Proviso to section 12,
section 18 and sub-section (4) and subsection (7) of section
19]

(1) For the purpose of provisa to section 12: section 18; and
sub-sections (4) and (7] of section 19, the “interest at the
rate prescribed” shall be the State Bank of India highest
marginal cost of lending rate +29.:

Provided that in case the State Bank of India maryinal cost of
lending rate (MCLR) is not in use, it shall be replaced by
such benchmark lending rates which the State Bank of
India may fix from time to time for lending to the

general public.

rate of interest. The

legislature, is rez sofahl

the interest, it re unifi
M s R |

Consequently, as 2hsite
2\

https://sbi.co,in, the fmarginal

=, Ll - .. I‘|,.|l'
as on date Le, 20.07.2021 .EE?&EB iceordingly, the prescribed
rate of interest

'- +2% L.e, 9.30%.

The definition of nteres ‘ : section Z(za) of
I N

the Act pruvide@u MW%HME from the

allottee by the promoter, in case of default, shall be equal to the rate

g pate (in short, MCLR)

of interest which the promoter shall be liable to pay the allottee, in

case of default. The relevant section is reproduced below:
“(za) "interest” means the rates of interest payabie by the promoter

or the allottee, os the case may be.
Explanation. —For the purpose of this clause—
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(i} the rate of interest chargeable from the allottes by the
promater, in case of default, shall be equal to the rate af
interest which the promoter shall be lfable to pay the
allottes, in case of defoult;

fii} r,ﬁ-eInmres:paynbiuby:ﬁepmmmerta-meaﬂuttefshnﬂ
be from the date the promoter received the amount or
any part thereof till the date the omount or part thereof
and interest thereen is refunded, and the interest
payable by the allottee to the promoter shall be from the
date the allottee defaults in payment to the prometer till

the date it is paid;”
Therefore, interest on the dela}g _payments from the complainant
£15 1 g
shall be charged at the (p '71. ‘ rate ie, 9.30% by the
T

g W, 'y
respondent/promoter which is 'i me as is being granted to the
i |
<0 { 1\ y
mmp]ajnant in case e = ASESSIoN Charges.
*i;;} -.'.:,_._J r*1- .;:'I 1
On consideratio ? the ddeuments ave Fa on record and
TR S 1 j
s @ ) : [ing

' contravention of

submissions ma

provisions of the

is in contravention

<

over possession by thedie date.as pep the‘dgreement. By virtue of
clause 21 of th ement-exeguted-between the parties on
02.02.2012, the ml EZ- Délment was to be
delivered within @;@E&i@; %M‘{ﬁ 2. As far as grace

period is concerned, the same is allowed for the reasons quoted

above. Therefore, the due date of handing over possession is
02.08.2015. The respondent has failed to handover possession of
the subject apartment till date of this order, Accordingly, it is the

failure of the respondent/promoter to fulfil its obligations and
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responsibilities as per the agreement to hand over the possession
within the stipulated period. Accordingly, the non-compliance of
the mandate contained in section 11(4)(a) read with proviso to
section 18(1) of the Act on the part of the respondent Is established,
As such the allottee shall be paid, by the promoter, interest for
every month of delay from due date of possession i.e., 02.08.2015
till the handing over of the pussmslun at prescribed rate f.e, 9.30
% p.a. as per proviso to 5E¢l:tqn q.BEJ.} of the Act read with rule 15

of the rules. _

Directions of the Fa'é[lfhnﬂt}'li-,. - _-,.

Hence, the authﬁrf&y; hereby passes this erder and issues the
following dErecthiis under section 37 of the Act to ensure
compliance of u'ﬁh.g?aﬂbng cast upon the -_ﬁ'p'muter as per the
function entrusted to ﬁé.ﬂﬁﬂ’mﬂt&’ under section 34(f):

i.  The r&-TM nta-}s dqm;tnﬂ to handover the possession of
the unit nhtﬁi ning Occupation Certificate.

.  The reéggndgnt is directed to pay interest at the
prescribed rate of 9.30% pa. for every manth of delay
from the due date of possession i.e., 02.08.2015 till the
date of handing over possession till handing over of
possession as per section 18(1) of the Act of 2016 read

with rule 15 of the rules.
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Iii. The arrears of such interest accrued from 02.08.2015 till
the date of order by the authority shall be paid by the
promoter to the allottee within a period of 90 days from
date of this order and interest for every month of delay
shall be paid by the promoter to the allottee before 10t of
the subsequent month as per rule 16(2) of the rules,

iv.  The complainant is direm:d to pay outstanding dues, if
any, after adj justmeﬂt.ﬁfimmst for the delayed period.

v.  The respondent _shaﬂ not charge anything from the

complainant '.-tf'hféi'.-i-l_f not the part of the agreement,

46. Enmgia:'im stands disposed of,
47. File haF;E-fu nsigned to registry,

RS i/ — > =
{Samkﬂumr)u B (Vijay Kuffiar Goyal)

Member ,l i | Member

Haryana Real Estate Regulatery Authority, Gurugram
Dated: 20.07.2021
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