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HARERA ,
=2 GURUGRAM Complaint No. 1261 of 2021

BEFORE THE HARYANA REAL ESTATE REGULATORY
AUTHORITY, GURUGRAM

Complaint no. : | 1261 of 2021
Date of filing complaint: | 09.03.2021
First date of hearing : | 20.04.2021
Date of decision : | 15.03.2022

Veerjee Bhat

R/o: B5-802, Krishana Apra Garden Vaibhav

Khand Indirapuram, Ghaziabad. Complainant

M/s Spaze Towers Privat :
R/0: Spazedge. St—:-ctur 47 Gurg:

Respondent

Chairman

.il'l Member
: t]. — 8 &*
Sh. MS Sehrawat [Ad%q@ , EJ"/ Complainant
Sh. J.K Dang (Advocate) Respondent
The present cumplainmglsl JE Q‘A plainantfallnttee
\

under section 31 d‘f’ffl \fE'( lation and Development)
Act, 2016 (in short, the Act) read with rule 28 of the Haryana Real
Estate (Regulation and Development) Rules, 2017 (in short, the

Rules) for violation of section 11(4)(a) of the Act wherein it is inter
alia prescribed that the promoter shall be responsible for all
obligations, responsibilities and functions under the provision of
the Act or the rules and regulations made there under or to the

allottee as per the agreement for sale executed inter se.
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2.

HARERA

= GURUGRAM

A. Unit and project related detai's

Complaint No. 1261 of 2021

The particulars of the project, the details of sale consideration, the

amount paid by the complainant, date of proposed handing over the

possession and delay period, if any, have been detailed in the

following tabular form:

S.no| Heads Information

1. | Project name and location - “Spaze privy at 4"
Sector-84, village sihi,

29 urugram, Haryana.
2. | Project area #5971'10.812 acres (licensed area
.as per agreement 10,51

o

4

5.

6.

n nfﬂl'? dated 14. 12 2017
RERA Registrationyalid up tc 1.06.2019
b B Py e Mb Ve
TG
(UL 1062020
Extension no. valid up to 30.12.2020

7. | Allotment letter 12.08.2011 (annexure C2,
page 24 of complaint)

8. | Unitno. 103, floor 10, tower C1
[annexure C2, page 24 of the
complaint]

9. | Unit measuring (super area) 1465 sq. ft.

10. | New area 1610 sq.ft. (annexure R25,
page 167 of reply)
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2 GURUGRAM Complaint No. 1261 of 2021
11. | Date of approval of building plan | 06.06.2012
[annexure R5, page 80 of the
Y reply]
12. | Date of execution of builder | 01.03.2012
buyer agreement [page 29 of the complaint]
13. | Total sale consideration Rs.74,39,475/- as per SOA
dated 06.07.2021(page 128
of reply)
14. | Total amount paid by the | Rs.65,06,378/- as per SOA
complainant dated 06.07.2021(page 130
| ofreply)
15. | Payment plan A5 }.Construction linked
i “A'payment plan
[page 25 of the complaint)
16. | Due date 2.2015
possession

17.

18.

1,1 2@ UZID (annexure R25,
e 167 of reply)

1.2020
R24, page 164 of
¥

Dccupaﬁonﬁﬁc?!e s n
rom due w3, 08 1 LONS
from due date i ;

the date of offer of possession
plus two months i.e,01.12.2020
+ 2 months (01.02.2021)

19.

%Mﬂnths 26 days

20. | Amount already paid by the
respondent in terms of the

buyer’s agreement as per offer of

Rs. 3,66,792 /- towards delay
in compensation.

Rs. 36,625/- towards GST

possession dated 01.12.2020

refund/adjustment

B. Facts of the complaint:
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The complainant has submitted that the respondent confirmed the
allotment of unit no. 103, on the 10t floor, tower C1 admeasuring
1465 sq.ft. duly endorsed in his favour on 12.08.2011. The buyer’s
agreement was executed between the parties. By now the
respondent had extracted Rs. 15,90,566/- from the complainant,
which comes to about 25% of the total consideration and whereas

legally respondent could only take 10% before signing the BBA, as

earnest money. This situation tends to compel a home buyer to

mentioning, the above citéd-offer of pessSession does not make any
mention of OC. Hﬂt mposs Fﬁ‘ﬁemer any OC has
been received about A 4" A phone enquiry is
not being enterta@ H@ Lﬁ{ﬂ@% the office to see
OC.

That the respondent has increased the super area in the offer for
possession, by 145 sqg.ft. and demanded the various amount which
are not part of the BBA. The respondent has sought to adjust
compensation of Rs. 3,66,792 /- @5/- sq.ft. for 65 months delay,

which is grossly inadequate. In the light of above facts, it is clear

that despite complainant making all the payments on time and
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discharging all the obligations as per the agreement, it is the

respondent who has failed to handover the allotted unit no. 103,
tower C1 in Privy AT4, Sector 84 Gurgaon on or before
01.09.2015.The offer for possession letter by the respondent is
perceived by the complainant and rightly so, that it an attempt on
the part of the respondent to create an artificial evidence to
increase the super area by 145 sq.ft. and somehow extract more
money from the complainant.

T

C.  Relief sought by the complain; nant £

éé’ ey
6. The complainant has sought followi ng rehef[s]

I.'

i. Direct the responde -..!_,_-g}'-._-_'_g:lﬂ delayedipossession interest on
[.' | l.'
e alle H Q rescribed rate and

e

the amount paid. by

handover the P §g ssion uf' the [qhed
|

ii. Direct the re :- ntut to charge

¢ labour ce f |
e External el ctrification

¢ Increase in supe

. IFMS H A R E RA
D. Reply by respor@eit |2 JGRAM

i. That the complaint is not maintainable in law or on facts. It is
submitted that no violation of provisions of the Real Estate
(Regulation and Development) Act, 2016 read with rule 29 of
the Haryana Real Estate (Regulation and Development) Rules,
2017, has been committed by the respondent. The institution of
the present complaint constitutes gross misuse of process of

law.
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HARERA

That the project of the respondent is an "ongoing project” under
RERA and the same has been registered under the Act, 2016 and
rules, 2017. Registration certificate bearing no. 385 of 2017
granted by the Haryana Real Estate Regulatory Authority vide
memo no. HRERA-179/2017/2320 dated 14.12.2017 has been
appended with this reply as annexure R1. It is submitted that
the registration was valid till 31.06.2019. An application for

extension for registration of the said project submitted by the

f.ﬁj

-----

following paré
The complainant had. been ed apar __1' bearing no. C1-
103 on 10% | '
developed by the res in.the *
-GU
Sector 84, Gurga aspectfully submitted that the

contractual ﬁ ﬁ‘ﬁf‘e omplainant and
respondent is rm onditions of the said
agreement. @ LSILQ @I@R AMVoluntarily and

consciously executed by the complainant. Hence, the

complainant is bound by the terms and conditions incorporated
in the said agreement in respect of the said unit. Once a contract
is executed between the parties, the rights and obligations of
the parties are determined entirely by the covenants

incorporated in the said contract. No party to a contract can be
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permitted to assert any right of any nature at variance with the
terms and conditions incorporated in the contract.

That the complainant has completely misinterpreted and
misconstrued the terms and conditions of said agreement. So
far as alleged non-delivery of physical possession of the
apartment is concerned, it is submitted that in terms of clause
3(a) of the aforesaid contract, the time period for delivery of
possession was 36 months excluding agrace period of 6 months
from the date of apprnvaf of buil :g*- plans or date of execution
of the buyer’s agreement; q -.:E? r,- er is later. It is pertinent to
mention that the applica q approyal of building plans was
submitted on 26:08 a 20: EL 3: -.-. proval for the same was
granted on 06.€ @ 2 T:]:} ..?-" the ,f" eriod of 36 months
and grace per d% of 6 mon ‘

to be calculate - D6 provisions of the
buyer’s agreemé g\ E °d in clause 3 (b) of
said agreement}gij?b 2. any-delay oct urred on account of
delay in sanction of the'building/Zening plans by the concerned

statutory autﬂ rdue tgan
the developer, the ‘period ta ry
authority wo{g}; Ll &g/@{aﬁ,&&q he time period

stipulated in the contract for delivery of physical possession

and consequently, the period for delivery of physical possession
would be extended accordingly. It was further expressed
therein that the allottee would not be entitled to claim
compensation of any nature whatsoever for the said period

extended in the manner stated above.
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HARERA

That for the purpose of promotion, construction and
development of the project referred to above, a number of
sanctions/ permissions were required to be obtained from the
concerned statutory authorities. It is submitted that once an
application for grant of any permission/sanction or for that
matter building plans/zoning plans etc. is submitted for approval
in the office of any statutory authority, the developer ceases to

have any control over the same. The grant of sanction/approval

to any such application/ é

statutory authority overiwl ‘f" ‘the developer cannot exercise

_“z""*;:‘ aff,‘
any influence. As far as L0 2

agreement,

the following apf

possession: -
Period of time
Hammﬁm Mﬂm consumed in
> | Permissi CEADPRCIIGN S0 v 4 obtaining
o Appro IQW permission/appr
oval
Re-submitted
Environment under ToR (Terms
1 Claatance 30.05.2012 of reference) on 4 years 11 months
06.05.17
Environment
g |Clearance re- 06.05.2017 04.02.2020 2 Years 9 months
submitted
under ToR
Zoning Plans
3 | submitted 27-04-11 03.10.2011 5 months
with DGTCP
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Building

Plans
4 submitted 26.08.2011 06.06.2012 9 months

with DTCP

Revised
Building
5 | Plans 05.02.2019 25.02.2020 12 months
submitted
with DTCP

PWD

Clearinee 08.07.2013 16.08.2013 1 month

Approval

from Deptt. of
7 Mines & 17. m.zmlzh 22.05.2012 1 month

Gealn@r

Approval
granted by
Assistant
Divisional
Fire Officer
acting on {
behalf of .

4 months

19 months

10 | from DC 05.09.201 20.06.2 20 months

NIE recs”

vii. That from the.fa d ci mentioned above, it is

comprehensiHARlE eriod mentioned
hereinabnve, 11’7\) g of requisite
permlssmnsfsanctmns ﬁ‘rjn]rgjthe concerned statutory
authorities. It is respet‘:tfull}r submitted that the said project
could not have been constructed, developed and implemented
by respondent without obtaining the sanctions referred to
above. Thus, respondent was prevented by circumstances
beyond its power and control from undertaking the

implementation of the said project during the time period

indicated above and therefure the same is liable to be excluded
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viii.

HARERA

and ought not to be taken into reckoning while computing the
period of 36 months and grace period of 6 months as has been
explicitly provided in said agreement. Since, the complainant
has defaulted in timely remittance of payments as per schedule
of payment, the date of delivery of possession is not liable to be
determined in the manner alleged by the complainant. In fact,
the total outstanding amount including interest due to be paid
by the complainant to the respnndent on the date of dispatch of
letter of offer of po '3“‘:: gted 01.12.2020 was Rs.

b

11,92,167/-. Although, % "'e’*‘* as

+.ﬂl.

nu lapse on the part of the

respondent, yet a -ﬁ e '- good will the amount of

Rs.3,66,792 /- _r'__ 36,625/ “,_ g_;;'- nput vide offer of

possession daﬁ 12.20207 +

complainant as'a gesture
|

dated 06.07.2( E'.l

)
2dito the account of the

tatement of account

? inexure R15.

It is submittedith Q of respondent in
delivery of possessior nd cireimstances of the case
The interest ledger da oC "I'_-__.!Ti’"'*'-«" epicn'ng periods of delay

in rem;ttancem p RIH: complainant as
per schedule KE yer’s agreement
has been ann@%s }Mﬂ?&,%gcumpmhenswe]y
established that the complainant has defaulted in payment of
amounts demanded by respondent under the buyer's
agreement and therefore, the time for delivery of possession
deserves to be extended as provided in the buyer’s agreement.
It is submitted that the complainant consciously and

maliciously chose to ignore the payment request letters and
reminders issued by respondent. It needs to be appreciated that
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the respondent was under no obligation to keep reminding the

complainant of his contractual and financial obligations, The
complainant had defaulted in making timely payments of
instalments which was an essential, crucial and indispensable
requirement under the buyer’s agreement. Furthermore, when
the proposed allottees default in making timely payments as per
schedule of payments agreed upon, the failure has a cascading
effect on the operations and the cost of execution of the project

(=i

increases ex ntlall 2 'samealso resulted in causing of
ses expone r@ﬁ % g@ esulted in g
substantial losses to the g 5.-411‘:5"; or. The complainant chose to

i
Jf‘-""‘"

truth or legality of the's egations.put forth by the complainant
and mthnutfga:l 'j'-‘-;l_r';z contentions of the
respondent, it'is ﬁt | - : ., ottees, who have
complied w1t@i@R@@&fr}qu of the buyer's
agreement including making timely payment of instalments are
entitled to receive compensation under the buyer’s agreement.
In the case of the complainant, he had delayed payment of
instalments and consequently, he was/is not eligible to receive
any compensation from the respondent as alleged. It is

pertinent to mention that respondent had submitted an

application for grant of environment clearance to the concerned
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statutory authority in the year 2012. However, for one reason

or the other arising out of circumstances beyond the power and
control of respondent, the aforesaid clearance was granted by
Ministry of Environment, forest & climate change only on
04.02.2020 despite due diligence having been exercised by the
respondent in this regard. No lapse whatsoever can be
attributed to respondent insofar the delay in issuance of

environment clearance is concerned. The issuance of an

environment clearance ,é‘fév : ,5_& .g{,—’.'g
i bl R

g A ..':r_.::",j-.{;fpj:
for submission of application fot gt

above was a precondition

t of occupation certificate.

It is further submittéd that|the Tespondent left no stone

pandemic
governmental a2
business of

&, W

functionaries were also~bfought to"a standstill. Since the 3

week of Febﬂm entihas also suffered
devastatingly e u R‘th resurgence of
COVID-19in t@mu@gg&%&utnry authorities
had earlier imposed a blanket ban on construction activities in
Gurugram, Subsequently, the said embargo had been lifted to a
limited extent. However, in the interregnum, large scale
migration of labour had occurred, and availability of raw
material started becoming a major cause of concern. Despite all

the odds, the respondent was able to resume remaining

construction/ development at the project site and obtain
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necessary approvals and sanctions for submitting the
application for grant of occupation certificate.

The hon'ble authority was also considerate enough to
acknowledge the devastating effect of the pandemic on the real
estate industry and resultantly issued order/direction to
extend the registration and completion date or the revised
completion date or extended completion date by 6 months &
also extended the timelmes cnncurrently for all statutory

compliances vide order date ’ ‘:';‘,; fMarch 2020. It has further
T

been reported that Haryai ..1 'Mﬁ*ﬁ;

4

ment has decided to grant

FE
e
S dl
B

moratorium to the rga 3 1p § omncompliances and interest

(/

ayments for se T ;::"E‘-_'-" September 30 for all existin

extensively in press

intervening pé -_ : 202 E’étemher 30,2020
will be cunﬂde ._ '- ero period”. é‘:j
That the building in'question.h: a"- & mpleted in all respects

L

and was very much eligible 'i:- 2 ant of OC. However, for
reasons alreiﬁa FRI ﬁ issuance of OC
could not be 1&&& tutory authority
by the respow @U@%ﬁ‘t—‘ﬁ%spnndem amidst
all the hurdles and difficulties striving hard has completed the
construction at the project site and submitted the application
for obtaining the OC with the concerned statutory authority on
16.06.2020 and since then the matter was persistently pursued.
Thus, the allegation of delay against the respondent is not based

on correct and true facts. It is further submitted that OC dated
11.11.2020 has been issued by DTCP. The respondent has
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xiii.

Xiv.

HARERA

already delivered physical possession to a large number of
apartment owners. It needs to be emphasised that once an
application for issuance of OC is submitted before the
concerned competent authority the respondent ceases to have
any control over the same. The grant of OC is the prerogative of
the concerned statutory authority and the respondent does not
exercise any control over the matter. Therefore, the time period

utilised by the concerned statutury authority for granting the

question to |

refrained fro

enumerated i@ @Qu@r@t&\[&l{%s the Act.

That the complainant wilfully refrained from obtaining

possession of the unit in question. It appears that the
complainant did not have adequate funds to remit the balance
payments requisite for obtaining possession in terms of the
buyer’'s agreement and consequently in order to needlessly
linger on the matter, the complainant has preferred the instant

complaint. Therefore, there is no equity in favour of the
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complainant. It needs to be highlighted that an amount of Rs.

11,92,167/- without payment of maintenance agency as
demanded vide offer of possession dated 01.12.2020 after
taking into consideration the delayed possession compensation
of Rs. 3,66,792 /- and Rs. 36,625 /- as GST input credit is due and
payable by the complainant. The complainant has intentionally
refrained from remitting the aforesaid amount to the

respondent. It is submitted that the complainant has

r-""-

consciously defaulted m, his: _ i:j ations as enumerated in the

'k.

buyer’s agreement. The' T .-*1 nant cannot be permitted to
LL.J

1Y IR TES; Lhe instant complaint is
nnthing butagr .' . ..:’II_ __?';,r .

take advantage of his"C

. ocess oflaw. Without admitting
or acknowledging infany niar i correctness of the
frivolous alle '-1 s levelle thie, complainant and without

espondent, it is submitted
alSely sought by the
01 _' @ the alleged delay in
delivery of pussessmn £S5 "1.4-- pent to note that an offer for

possession mﬁ Aﬁﬁm delay, if any. The
complainant i alleged period of
delay cunnnu@}gp QJ{_}@F&W possession. The

complainant has consciously and maliciously refrained from

that the allege

complainant was\,

obtaining possession of the unit in question. Consequently, the
complainant is liable for the consequences including holdings
charges, as enumerated in the buyer's agreement, for not
obtaining possession.

. Thatit needs to be highlighted that the respondent has credited
an amount of Rs. 3,66,792/- as a gesture of goodwill & Rs.
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36,625/- as GST input credit/- to the account of the
complainant. The aforesaid amounts have been accepted by the
complainant in full and final satisfaction of his alleged
grievances. The instant complaint is nothing but a gross misuse
of process of law. Without prejudice to the rights of the
respondent, delayed interest if any has to calculated only on the
amounts deposited by the allottees/complainant towards the
basic principle amount of the unit in question and not on any

amount credited by the 4 eSpon gj':n or any payment made by
S

taxes/statutory payments
That buyer’s agr that compensation for
any delay in dg 'l__:_- y be given to such

allottees who & sreement and who have

not defaulted _ 1 _ plan incorporated
in the agreem IL- , ~having defaulted in
payment of instalmehts ntitled,fo any compensation

under the buyer’s agfeemie Hermore, in case of delay

permission/s yetent authorities, no
cumpensahur@l%%ﬂf circumstances

beyond the power and control of the developer. It is further

tificate or any other

submitted that despite there being a number of defaulters in the
project, the respondent itself infused funds into the project,
earnestly fulfilled its obligations under the buyer's agreement
and completed the project as expeditiously as possible in the
facts and circumstances of the case. Therefore, cumulatively

considering the facts and circumstances of the present case, no
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delay whatsoever can be attributed to the respondent by the

complainant. However, all these crucial and important facts
have been deliberately concealed by the complainant from this
honourable authority.

14. Copies of all the relevant documents have been filed and placed on

16.

record. Their authenticity is not in dispute. Hence, the complaint
can be decided on the basis of these undisputed documents and
submissions made by the parti eS:

Estate Regulato
District for all p 1Gurugram. In the

present case, the @e{t)f @ﬁ@ﬂ?ﬁ% ﬂthm the planning

area of Gurugram district. Therefore, this authority has complete

territorial jurisdiction to deal with the present complaint.

E. Il Subject matter jurisdiction

Section 11(4)(a) of the Act, 2016 provides that the promoter shall
be responsible to the allottee as per agreement for sale. Section

11(4)(a) is reproduced as hereunder:

Section 11(4)(a)
Page 17 of 35



F. Findings on the objection raised by the respor

17.

18.

19.

HARERA
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Be responsible for all obligations, responsibilities and functions under
the provisions of this Act or the rules and regulations made
thereunder or to the allottees as per the agreement for sale, or to the
association of allottees, as the case may be, till the conveyance of all
the apartments, plots or buildings, as the case may be, to the allottees,
or the common areas to the association of allottees or the competent
authority, as the case may be;

Section 34-Functions of the Authority:

34(f) of the Act provides to ensure compliance of the obligations
cast upon the promoters, the allottees and the real estate agents
under this Act and the rules and regulations made thereunder.

So, in view of the provisions ﬂe-én quoted above, the authority
L™

has complete jurisdiction to decide the complaint regarding non-
RIS

compliance of obligations by the promoter leaving aside

s R ™

compensation which is to be decided by the adjudicating officer if

7 N SRR L 4

pursued by the complainant at a later stage.”.

o5 ~SR Q

F.I Objection regarding maintaina ! 1 the complaint.
|
The respondent | Q ende

maintainable as it has'ne

| g - complaint is not

| (Y
1y provision of the Act.

The authority, in the stteféedi *r ras-of-the order, has observed

that the respond ncon i e section 11(4)(a) read

with proviso tuﬁu&ﬁrﬁ ot handing over

possession by th@Wz{sjl@Wﬁ ent. Therefore, the
nable. : :

complaint is main

Findings on the relief sought by the complainant

G.I Calculation for super area

The complainant in the complaint has submitted that he booked a
unit admeasuring 1465 sq.ft. in the project “Spaze Privyt At4. The
area of the said unit was increasad to 1610 sq.ft. vide letter of offer

of possession dated 01.12.2020 without giving any prior
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initimation to, or by taking any written consent from the allottee.

The said fact has not been denied by the respondent in its reply. The
allottee in the complaint prayed inter alia for directing the

respondent to provide area calculation. Clause 1.2(d) is reproduced
hereunder:

“1.2(d) Super Area

The consideration of the Apartment is calculated on the basis of
Super Area, and it has been made clear to the Apartment Allottee(s)
by the Developer that the Super Areq of the Apartment as defined in
Annexure-| is tentative and stbjec urg“:- ge.

5l *

DATTRAT S
From the bare perusal of Tﬁ{ﬁ-hf

20.

[he area was tentative
on of the group
of the property
fer has signed the
ted 12.08.2011, the
pd had agreed that the

| nentvas only a tentative area
which was subjec t | thetindeé of construction of
the complex. mHAKER&ma that as per
the terms and cn@c&’! R@ @F{?l?ﬁiﬁqﬂ?greement, it was

not bound to inform the allottee with regards to increase in the

super area mentioned inthe

super area.

21. Relevant clauses of the agreement are reproduced hereunder:

“Clause 1(1.2) (e) (ii) Alterations in the lay out plan and
design

ii) That in case of any major alteration/modification resulting in excess
of 10% change in the super area of the Apartment in the sole opinion
of the DEVELOPER any time prior to and upon the grant of occupation
certificate, The DEVELOPER shall intimate the APARTMENT
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ALLOTTEE(s) in writing the changes thereof and the resultant change,
if any, in the Sale Price of the APARTMENT to be paid by him/her and
the APARTMENT ALLOTTEE(S) agrees to deliver to the DEVELOPER in
writing his/her consent or objections to the changes within fifteen (15)
days from the date of dispatch by the DEVELOPER of such notice failing
which the APARTMENT ALLOTTEE(s) shall be deemed to have given
his/her full consent to all such alteration/modification and for
payments, if any, to be paid in consequence thereof. If the written
notice of the APARTMNET ALLOTTEE(S) shall be deemed to have given
his/her full consent to all such alterations/modification and for
payments, is any, to be paid in consequence thereof. If the written
notice of the APARTMENT ALLOTTEE(s) is received by the
DEVELOPER within fifteen (15) days of intimation in writing by the
DEVELOPER indicating hfsfherf s-non-consent/objection to such
alterations/modifications as: dﬂ‘i y the DEVELOPER to the
APARTMENT ALLOTTEE(s), B u SUch case, the Agreement shall be
cancelled wn:haut further nﬂﬁ l Lﬂ‘! EVELOPER shall refund the

APARTMEN £ TTEE{S) after deducting
i0) de 1“the date of initimation
received by the DEII’ _I" ! JENT ALLOTTEE(s). On

and dmcharged
Agreement. In sucha s
and unfettered right to
and all attendantytights” @
specifically agreé

payable by the DE}
APARTMENT ALLOTY
APARTMENT in respect

is payable.”

22. As per clause 1( Aﬁﬁﬁeﬁs evident that the
respondent has aﬁ case of any major
alteraﬁunfmndif@nuaw@&é\%ﬁ% change in the
super area of the apartment as per the policy guidelines of DGTCP

as may be applicable from time .o time and any changes approved

by the competent authority shall automatically supersede the
present approved layout plan/building plans of the commercial
complex. The authority observes that the building plans for the

project in question were approved by the competent authority on

06.06.2012 vide memo. No. ZP-699/]D(BS)/2012/9678.
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Subsequently, the buyer’s agreement was executed inter se parties

on 01.03.2012. Thereafter, the revised sanction plan was obtained
by the respondent on 09.01.2020. A copy of the same has been
annexed in the file. The super area once defined in the agreement
would not undergo any change if there were no changes in the
building plan. If there was a revision in the building plan, then also
allottee should have been informed about the increase/decrease in
the super area on account of rewsiun of building plans supported
with due ]ustlﬁcatmn in qu:f* }‘%a,

intil the justification/basis is

given by the prnmuter 0 -' ré

not entitled to pa .'u{_u Kcess:
r‘h

'—-.-r._

what has been ini r: ent_j ned ;.L.,E buil
least in the circu ﬁaﬁces
:;‘j r

stper area, the promoter is
. area over and above
der, buyer agreement,
| . been raised by
the builder without'giving sup Dy rting docu -. s and justification.
The Act has made ﬁ;\;\ :*' e/
indicate the carpet an "? [ the.flat,.and sroblem of super area

has been addressed but re ing on- going projects where builder
buyer agreemen ing into force the
Real Estate (Re mm 6 matter is to be
examined on case;\_;caJa.{_J G RA I\/]

In the present complaint, the approximately super area of the unit
in the buyer’s agreement was shown to be 1465 sq.ft. and has now
been 1610 sq.ft. at the time of offer of possession. Therefore, the
area of the said unit can be said to be increased by 145 sq.ft. In other
word, the area of the said unit is increased by 9.89%. The

respondent, therefore, is entitled to charge for the same at the

agreed rates since the increase in super area 145 sq. ft which is less
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than 10%. However, this will remain subject to the conditions that

the flats and other components of the super area in the project have
been constructed in accordance with the plans approved by the
department/competent authorities. In view of the above
discussion, the authority holds that the demand for extra payment
on account of increase in the super area from 1465 sq.ft. to 1610
sq.ft. by the promoter from the complainant is legal but subject to
condition that before raising such demands, details have to be given

to the allottee and without; 5 .4' of increase in super area

G.II Labour cess .
The complainant e, Téspondent/builder has
demanded a charge<of Rs 18, , it of labour cess vide
notice of posses‘h dated,.01.12.2€ is illegal and
unjustiﬁableand tenable > eye Itis further stated
t for rectification of
" er ‘outrightly refused to

do the same. But the respondent Submitted that all the final
demands raised lainant choose to
ignore and not to HﬁRﬁ ention here that
the respondent v@@@ @}@Q ;&q&)ﬁbour cess charge

@11.71 sq.ft. totalling to the amount of Rs 18,854 /-. On perusal of
the BBA signed between both the parties it can be inferred that the

the alleged illegal and,0mjust

agreement contains no such clause as to payment of labour cess
charges and whereas other charges/demands raised by the
respondent /builder are clearly outlined in the BBA. Therefore, the
complainant is not liable to pay the labour cess charges as raised by

the respondent. Moreover, this issue has already been dealt with by
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the authority in complaint titled as Mr. Sumit Kumar Gupta and
Anr. Vs. Supset Properties Private Limited (962 0f 2019) decided
on 12.03.2020, where it was held that since labour cess is to be paid

by the respondent, as such no labour cess should be charges by the
respondent. The respondent is directed to withdraw the unjustified
demand of the pretext of labour cess. The builder is supposed to
pay a cess for the welfare of the labour employed at the site of

construction and which goes to welfare boards to undertake social

7, !

security schemes and welfaré theaSires for building and other
AR
construction workers. So, the s+T¥%{ nt is not liable to charge the

labour cess.

buyer’'s agreement dated 01.03:

that amount. H A R
40. Clause 1.2 of the @E@W@ﬁﬁ below:

"1.2. Consideration

a) Sale Price

The Sale Price of the APARTMENT ("Sale Price”) payable by the
APARTMENT ALLOTTEE(s) to the DEVELOPER inclusive of
External Development Charges, infrastructure development
Charges Preferential Location Charges (whenever applicable) is
Rs. 6,442,848/- (Rupees Sixty Four Lakhs Forty Two Thousand
Eight Hundred Forty Eight Only ) payable by the Apartment
Allottee(s) as per the Payment Plan annexed herewith as
Annexure-1. In addition the Apartment Allottee agrees and
undertakes to pay Service Tax or any other tax as, may be
demanded by the Developer in terms of applicable
laws/guidelines.”

the allottee is liable to pay
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A perusal of clause 1.2 of the above-mentioned agreement shows
the total sale price of the allotted unit as Rs. 64,42,848/- in addition
to service tax or any other tax as per the demand raised in terms of
applicable laws/guidelines. The payment plan does not mention
separately the charges as being demanded by the
respondent/builder in the heading detailed above. However, there
is sub clause (vii) to clause 5 of that agreement providing the

a charges on account of

external electrification as ' led by HUDA. The relevant

kes to pay extra

charges on tiort\c s demanded by

HUDA.”

perusal of build e at-the-allotte
separately for wl—m oter charges w
for availing and u@tﬁ ?@@%&a\ﬁyﬂs liable to pay but
|
an

not for setting up sewage treaiment plant. However, for getting

power connection through power meter, the allottee is liable to pay

as per the norm's setup by the electricity department.

G. IV GST:

As per record, the respondent company sent a notice for offer of
possession dated 01.12.2020 to the complainant regarding the
outstanding dues wherein the espondent has charged GST. The
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authority in complaint bearing no. 4031 of 2019 titled as Varun
Gupta V/s Emmar MGF Land Limited has held that for the projects

where the due date of possession was/is after 01.07.2017 i.e,, date

of coming into force of GST, the builder is entitled to charge GST,
but it is obligated to pass the statutory benefits of that input tax
credit to the allottee(s) within a reasonable period. In the present
complaint, the due date of possession is 06.12.2015 which is before

coming into force of GST, therefore the respondent is not entitled

to charge GST. & b l{“;;
by S e -'I-"'f I
G. VIIFMS: o _‘,;Q'w

IFMS isalump suma -'-. tthatthe home buyer pays to the builder

which is reserved/at

| Separate account until a

....... et

residents’ associa :i-' /s fni'h’led C fuwi igthat, the builder is
expected to tra :J- 5 thel fota
maintenance exp "w

unprecedented br lf%q u

to theé association for
iseful in case of
@ for planned future

ening security. The same
is a one-time de d_o c enerally at the time of
possession) to th Eﬁ; AR nAﬂder collects this
amount to ensure- av:ql unit holder fails to
pay maintenance cha)é’es bzia.amw dented expenses

and keeps that amount in its custody till an association of owners

developments like park:

is formed. IFMS needs to be transferred to association of owners
(or RWA) once formed.

In the opinion of the authority, the promoter may be allowed to
collect a nominal amount from the allottees under the head "IFMS”.
However, the authority directs and passes an order that the

promoter must always keep the amount collected under this head
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in a separate bank account and shall maintain the account regularly

in a very transparent manner. Ii.L"anyr allottee of the project requires
the promoter to give the details regarding the availability of IFMS
amount and the interest accrued thereon, the promoter must
provide details to the allottee. Therefore, respondent is justified in
charging in Interest-free Maintenance Security Deposit (IFMSD)

from the complainant.

jant intends to continue with

3 .'
lay;possession charges as provided

from the pm_;ect. 2 Sh
every month of delay, nding over of the pﬂsses.won, at

such rate LH ibed -+
27. The clause 3[a]HA E:-Mment (in short,
agreement) pm%@@ﬂwver of possession

and is reproduced below:

3. Possession
a) Offer of possession.
That subject to terms of this cla‘ise and subject to the APARTMENT
ALLOTTEE(S) having complied with all the terms and conditions of
this Agreement and not being in default under any of the provisions
of this Agreement and further subject to compliance with all
provisions, formalities, registration of sale deed, documentation,
payment of all amount due and payable to the DEVELOPER by the
APARTMENT ALLOTTEES) under this agreement etc,, as prescribed
by the DEVELOPER, the DEVELOPER proposes to hand over the
possession of the APARTMENT within a period of thirty six months
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(excluding a grace period of six months) from the date of approval
of building plans or date of signing of this Agreement whichever is
later. It is however understood between the parties that the
possession of various Blocks/Towers comprised in the Complex as
also the various common facilities planned therein shall be ready &
completed in phases and will be handed over to the allottees of

different Block/Towers as and when completed and in a phased
manner.

28. At the outset, it is relevant to comment on the preset possession

29.

clause of the agreement wherein the possession has been subjected

to all kinds of terms and cun?_itinns of this agreement and the
~
complainant not being in default under any provisions of this
R OTIRGA
agreement and compliance with all provisions, formalities and

documentation as prescribed by

d o -__:--.-I,‘.‘_.., .
clause and incorporation g &@ ditic
a sl

781 ————— |

uncertain but so /heavily loaded; in-favout

| B
against the allo 1at even'forr

as prescribed b ,-'. !' ‘{

irrelevant for the purpose of a
[TROSEH

handing over possession losés'its meaning.
' REL
The buyer’s agreement is a pivotal Te
ni 0

al document which should
ensure that the rETI} Al mwers/pmmmﬂs
and buyers fallntmrﬁ quﬁmi‘fanmem buyer's
agreement lays he te t'gove sale of different
kinds of properties like residentials, commercials etc. between the
buyer and builder. It is in the interest of both the parties to have a
well-drafted apartment buyer’s agreement which would thereby
protect the rights of both the builder and buyer in the unfortunate
event of a dispute that may arise. It should be drafted in the simple
and unambiguous language -which may be understood by a

common man with an ordinary educational background. It should
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contain a provision with regard to stipulated time of delivery of

possession of the apartment, plot or building, as the case may be
and the right of the buyer/allottee in case of delay in possession of
the unit. In pre-RERA period it was a general practice among the
promoters/developers to invariably draft the terms of the
apartment buyer’s agreement in a manner that benefited only the

promoters/developers. It had arbitrary, unilateral, and unclear

clauses that either blatantly favoured the promoters/developers or
gave them the benefit of b

clarity over the matter.

promoter. The drafting o e and incorporation of such

conditions are nuH A\RiEMsu heavily loaded
in favour of the pr otte that even a single
default by the all&éu I?ﬁdlllﬂ% r.l documentations
etc. as prescribed by the promoter may make the possession clause
irrelevant for the purpose of allottee and the commitment date for
handing over possession loses its meaning. The incorporation of
such clause in the apartment buyer’'s agreement by the promoter is
just to evade the liability towards timely delivery of subject unit

and to deprive the allottee of his right accruing after delay in

possession. This is just to comment as to how the builder has
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misused his dominant position and drafted such mischievous

clause in the agreement and the allottee is left with no option but
to sign on the dotted lines.

Admissibility of grace period: The respondent promoter has
proposed to handover the possession of the unit within a period of
36 months (excluding a grace period of 6 months) from the date of
approval and of building plans or date of signing of this agreement

whichever is later. In the presefn; Qase the promoter is seeking 6

exigencies beyond the.c

date of possessio

the promoter, in delay, till the handmg
over of pussesmoﬁ Aﬁaﬁ cribed and it has
e COURUGR AR e 15 e been

reproduced as un

Rule 15. Prescribed rate of interest- [Proviso to section 12,
section 18 and sub-section (4) and subsection (7) of section 1 9]
(1)  For the purpose of proviso to section 12; section 18; and
sub-sections (4) and (7) of section 19, the “interest at the
rate prescribed” shall be the State Bank of India highest
marginal cost of lending rate +2%..
Provided that in case the State Bank of India marginal cost of
lending rate (MCLR) is not in use, it shall be replaced by such
benchmark lending rates which the State Bank of India may fix
from time to time for lending to the general public.

Page 29 of 35




HARERA
2 GURUGRAM Complaint No. 1261 of 2021

33. The legislature in its wisdom in the subordinate legislation under

34.

35.

36.

the provision of rule 15 of the rules, has determined the prescribed
rate of interest. The rate of interest so determined by the
legislature, is reasonable and if the said rule is followed to award

the interest, it will ensure uniform practice in all the cases.

Consequently, as per website of the State Bank of India ie,
https://sbi.co.in, the marginal cost of lending rate (in short, MCLR)
as on date i.e., 15.03.2022 is @ Z:g% Accordingly, the prescribed
rate of interest will be marg@ ] cost of lending rate +2% i.e,, 9.30%.

'n " ‘%}*E
The definition of term ‘interest«asidefined under section 2(za) of
the Act provides th ' St chargeable from the
allottee by the prom be equal to the rate
of interest which the| ay the allottee, in
case ufdefault.Tﬂ ant section is reproduged below:
“(za) “inte aterest payable by the
promoter ¢
Exp!ananun For use—
(i) the rate“of interest chargeable from the allottee by the
promoter, in‘easé of defaultshall be equal to the rate of
in i : Il be liable to pay the
al 7]
(ii) IHH he allottee shall
be t e the amount or
til eﬁ or part thereof
e interest payable
by the aHartee to the promoter shﬂh' be from the date the
allottee defaults in payment to the promoter till the date
it is paid;”
Therefore, interest on the delay payments from the complainant

shall be charged at the prescribed rate ie., 9.30% by the
respondent/promoter which is the same as is being granted to the

complainant in case of delayed possession charges.
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On consideration of the documents available on record and

submissions made by both the parties, the authority is satisfied that
the respondent is in contravention of the section 11(4)(a) of the Act
by not handing over possession by the due date as per the
agreement. By virtue of clause 3(a) of the unit buyer’s agreement
executed between the parties on 01.03.2012, The developer
proposes to hand over the possession of the apartment within a
period of thirty-six (36) months (exr:luding a grace period of 6
months) from the date of '

\_--&;ﬁ:' buildjng plans or date of

signing of this agreement w 1“""" 1": later. The date of approval

e“date of handing over of

ze'Privy at4” also subject matter

of the present c “RE Mthe authority on
29.01.2020, the ho s to be treated as
zero period whlleé‘éulﬂéﬁaé ‘@Am harges. So, in this
case also though the respondent has explained that the delay in
completing the project was due to reasons such as the time taken
for environment clearance, zoning plans, building plans approval
from department of mines, zoology fire NOC, clearance from forest
department and Aravli NOC from which comes to be considerable

period but in view of earlier decision of the authority, it be allowed

grace of 139 days while calculating delay possession charges.
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39. Though the respondent took a plea w.r.t giving 139 days of grace

40.

period for handing over possession of the allotted unit, the
authority is of the view that the grace period of 6 months has
already been allowed to the respondent being unqualified and the
period of 139 days declared as zero period in the aforesaid
complaint is already included in the grace period of 6 months. The
respondent cannot be allowed grace period for two time. Therefore,
the due date of handing over of possession 06.12.2015. The
’”‘E tfon certificate on 17.06.2020

" competent authority on
11.11.2020. Copies of the"§ame have Been placed on record. The

hand over the possession Wi

Section 19(10) DH ARE M take possession
of the subject un ths e date of receipt of
occupation cemgﬂﬁﬁ&lﬁ , the occupation
certificate was granted by the competent authority on 11.11.2020,
Therefore, in the interest of natural justice, the complainant should
be given 2 months’ time from the date of offer of possession. This 2
months’ of reasonable time is being given to the complainant
keeping in mind that even after iﬁtimatinn of possession practically

he has to arrange a lot of logistics and requisite documents

including but not limited to inspection of the completely finished

Page 32 of 35



41.

42.

43,

HARERA
2. GURUGRAM Complaint No. 1261 of 2021

unit but this is subject to that the unit being handed over at the time
of taking possession is in habitable condition. It is further clarified
that the delay possession charges shall be payable from the due
date of possession + six months of grace period is allowed i.e.
06.12.2015 till the expiry of 2 months from the date of offer of
possession (01.12.2020) which comes out to be 01.02.2021.

Accordingly, the non-compliance of the mandate contained in

section 11[4](3] read with sect,nn 18{1) of the Act on the part of

; .'.r'." .5

ad, -;

(S et

\;%" *’ .'..";.-
SR8 el Ird

charges to be pai .- E |
18(1) of the Act. ﬁhAﬁ
owectens st @IRUGRAM

Hence, the authority hereby passes this order and issue the

01.12.2020) shall be™s ywards
Wruﬂsn to section

following directions under section 37 of the Act to ensure

compliance of obligation cast upon the promoter as per the function

entrusted to the authority under section 34(f) of the Act of 2016:
The respondent is directed to pay the interest at the
prescribed rate i.e. 9.30% per annum for every month of delay

on the amount paid by the complainant from due date of
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possession + six months of grace period is allowed i.e.
06.12.2015 till the expiry of 2 months from the date of offer of
possession (01.12.2020) which comes out to be 01.02.2021
The arrears of interest accrued so far shall be paid to the
complainant within 90 days from the date of this order as per
rule 16(2) of the rules.

Also, the amount of Rs. 3,66,792/-towards compensation for

delay in handing over [er offer of possession dated

'ﬁq-;'.’ v#gﬁ ;
01.12.2020) shall be adjusted towards the delay possession

prescribed rate i.e., 9.30% ;- the espundent{pmmuter which

is the same HfA RIE Mter shall be liable
to pay the al@WU@me 'e./the delay possession
AV

charges as per section 2(za) of the Act.

The respondent shall not charge anything from the
complainant which is not the part of buyer’'s agreement. The
respondent is not entitled to charge holding charges from the
complainant/allottee at any point of time even after being part

of the builder buyer’s agreement as per law settled by Hon’ble
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Supreme Court in civil appeal nos. 3864-3889/2020 on
14.12.2020

44. Complaint stands disposed of, -

45. File be consigned to registry.

(Vijay Kumar Goyal) _ (Dr. K.K. Khandelwal)
Member fash~.  Chairman
Haryana Real Estate R Y Authority, Gurugram

Dated: 15,03.2022

HARERA
GURUGRAM
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