HARERA

2 GURUGRAM Complaint No. 1124 of 2021
BEFORE THE HARYANA REAL ESTATE REGULATORY
AUTHORITY, GURUGRAM

Complaint no. : | 1124 0of 2021
Date of filing complaint: | 04.03.2021
First date of hearing : | 20.04.2021
Date of decision : |15.03.2022

Rajender Kumar
Both R/o: H.no: 185, VPO-Kherki Daula, Tehsil-
Manesar Complainant

M/s Spaze Towers Private Lilfiitec

R/o: Spazedge, Sector 47-Gurgaon-Sohna Road,

Gurgaon, Haryana ‘ / Respondent
CORAM:
Dr. K.K. Khandelwal™ Chairman
Shri Vijay Kumar Member
APPEARANCE:
Sh. Rajesh Yadav (Ad Complainant
Sh. ].K Dang [Advncate i il Respuncient

The present com olair mPlalnant/mlnﬂee
under section 31 ﬁ:t}nUéE\D m@hﬁuf@%&ld Development)

Act, 2016 (in short, the Act) read with rule 28 of the Haryana Real
Estate (Regulation and Development) Rules, 2017 (in short, the
Rules) for violation of section 11(4)(a) of the Act wherein it is
inter alia prescribed that the promoter shall be responsible for all
obligations, responsibilities and functions under the provision of
the Act or the rules and regulations made there under or to the

allottee as per the agreement for sale executed inter se.
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> GURUGRAM

Unit and project related details

Complaint No. 1124 of 2021

The particulars of the project, the details of sale consideration, the

amount paid by the complainant, date of proposed handing over

the possession and delay period, if any, have been detailed in the

following tabular form:

S.No Heads Information
1 Project name and location “Spaze privy at 4"
e Tie 7S«z-r:tt:-r -84, village sihi,
PG H
A ﬁ}% urugram, Haryana.
2. | Project area i A | 10.812 acres (licensed area
| »per agreement 10.51
3. | Nature of thep sing complex
4. | DTCP license 26 of 2 011 dated
status 25.03:201 1valid up to
5. | Name of license ohinder Kaur and
winl Kumar
6. | RERA Regtsteredf a,sﬁ'h egi ared
. 1 re stratinn no. 385 of|
m WA a fated 14.12.2017
RERA REg‘lStI'a on va d up - %_ 2
Extended w@@'&{l U b %ﬁﬂdat&d
11.06.202
Extension no. valid up to 30.12.2020
7. | Allotment letter 25.05.2011 (page 35 of
complaint)
8. | Unit no. 094, floor 9, tower B2
1 [Page 35 of the complaint]
9. | Unit measuring (super area) 1745 sq. ft.
10. | New area 1918 sq.ft. (annexure R 25,
page 173 of reply)
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Complaint No. 1124 of 2021

11. | Date of approval of building plan | 06.06.2012
[annexure RS Page 72 of the
reply]

12. | Date of execution of builder | 27.02.2013
buyer agreement [Page 37 of the complaint]

13. | Total sale consideration Rs.84,98,136/- as per SOA

dated 06.07.2021(annexure
R15, page 136 of reply)
14. | Total amount paid by the | Rs.76,25,631/- as per SOA
complainant dated 06.07.2021(annexure
R15, page 136 of repl}r]|
Ry
15. | Payment plan AShd ‘ Construction linked pa;,rment
I8 "‘: . l'plan
SLinE v, [Fage 36 of the complaint)

16. | Due date ary || 402.2017
possession “alculated from date of
Clause 3(a): The de "?. of agreement
to hand over jthi ace period is allowed)
apartment withi ' ' '
two months -
period of 6 ont =1
approval of bt | =
signing of thf Q‘ -
is later. Ny y 0 |

17. | Offer of possession )2; e l"101,12:2020 (annexure R25,

T‘E 5= "page 173 of reply)
18. | Occupation ficate " 11,11.2020 |
-4 i . n E 70 of the reply]

19. | Delay in delivery of posse$sion” | S'years 01 months 5 days
till the date Fm%ﬁ% A \ Ia‘]
plus two month v
+ 2 months (01.02.2021)

20. | Amount already paid by the | Rs.2,99,065/- towards
respondent in terms of the |compensation for delay in
buyer’s agreement as per offer of | possession.
possession dated 01.12.2020 Rs. 43,625/- towards GST

Input credit details

B. Facts of the complaint:
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The complainant is a bonafide purchaser of the unit no.-094 on gth

floor, in tower B2 and is a law-abiding citizen and had made
bonafide purchase in the project of the respondent by self-
arranged hard-earned money. The complainant along with his
family members visited the project site and marketing office of
respondent. The location was excellent and they consulted the
office bearers of the developer. The office bearers of developer
represented the brochure, payment plans and schemes and
confirmed that the pussesﬁg‘@‘_? }9‘@5 in 2016-17 and will be
R e N e

completed by that time.
After being convince
commitments of th

flat in re-sale throﬁ@ a )

located on 9th floor 'admeaﬁ
‘Spaze Privy AT4 ' its
paze Privy &plg o

lower price than t “'p\}’c
p f‘;,
bearers. After the purch

respondent end:ﬁ Hﬂtﬂﬁéﬁ; complainant on
24.12.2012 and a bonafide purchase
in the project nfxgp @4@&@@@%&@&& hard-earned
money. The endorsed payment plan was ‘time and construction
linked’ and it was a pre-printed, arbitrary, unilateral designed by
the respondent for allottee.

A pre-printed, arbitrary, unilateral flat buyer agreement was
executed on 27.02.2013 for unit no - 092 in tower B2 located on

9th floor admeasuring super area of 1745 sq.ft. between

respondent and the complainant. Possession committed was in
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42 months (27.08.2016) and grace period of 06 months - i.e. last
by 08.02.2017. The complainant has paid Rs. 7621638/-.

Thereafter, complainant received a letter from the respondent
with subject- “notice letter-for offer of possession’ and for
payment of final outstanding dues of Rs. 13,58,180/-, dated
01.12.2020. The respondent confirms that the project is ready for
delivery of possession and that after receiving complete

outstanding dues, possession shall be delivered within 45
rﬂ‘* P

days. SRS SiEde

f“:.r"-i..-
The respondent’s charges on “{"E;\ z;. ‘of PLC or preferred location
charges are mere a_way) .;j' arg ing unnecessarily | from
homebuyers. As th eﬁp 04 flz L"J'ﬁ} reach floor and hence all 04

\J "9;,
flats buyers without. an hm r.%" or h %e would naturally

come under the gnpulsgp tu/hé?m th e 11‘!egal demand of
i |

--::. n corner PLC, éuch charges are
i'.__ ;é extra ! { jii'ﬂm the nE'Ed}"
homebuyers, with n

the respondent
mere a way

niean _.; and “fig Ftpﬁe for ‘preferred’ or

ﬁﬁ

‘preferential’. ’] =

Respondent’s o e/'complainant when
asked about th‘ji lﬁiﬁﬁ;& officials of the
respondent cnnﬁrm&;&t}]gh&ﬁq;ﬁmt_;lg.;nﬁa%g %"as;{pg and hence the
green facing PLC is charrged, however now after the construction
of the tower, and onsite visit, it is observed that none of the
balconies are facing the big garden/park of the complex. One
needs to bend down from the balcony to get a view of very small
patch of garden and 2nd balcony has EWS flats view and the 3rd

balcony gives view of next tower. So, all the balconies of the unit of

complainant are either facing the ‘immediate or next tower’ or the
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‘nearby other project’. Hence, there is no justification on the said

green facing PLC.

The complainant has paid Rs. 261750/~ for corner PLC and same
amount for green facing PLC when demanded by the respondent
and both PLC being unjustified should be cancelled by the hon'ble
authority, and the amount so collected should be either adjusted o
refunded along with interest by the respondent. The last
installment towards PLC was on 11 04.2014.

The respondent failed to hnnﬂr';tﬁe thgatinns made at the time of

booking as after regular foll WAL
a--., ‘

with the respondent, complainas th nat given any clarity about
the increased area;(%? : -*‘*“I' ges. Moreover, the
office bearers of Fﬂﬁ}e‘gpun hﬁﬂ no R clarity that which
specific area got gg sed, whf hﬁe E‘;‘ uced. And office

bearers have no @n

: :é f electrification,

| A?gs/by the respondent

. ~ "‘* }"r ﬁl"
The increase in super™are ﬁ&g:nr'"’f;;ﬁqft to 1918sq.ft,

unjustified charﬁiﬂeﬂﬁ:ﬁ ﬁ sewer and other
amenities, and u ed tly increasing the cost
of unit/ apartmeﬂig EAES‘?@@@P%W\’\’!RM“ never notified

to the complainant prior to the final offer letter. It was duty of

water & sewer cot ﬁ‘é

are unjustified.

promoter/ respondent/ developer to intimate the allottees before
such plan of increase in area. The facts and circumstances as
enumerated above would lead to the only conclusion that there is
a deficiency of service on the part of the respondent party and as

such, they are liable to be punished and compensate the
complainant.
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That due to above acts of the respondent and of the terms and
conditions of the builder buyer agreement, the complainant has
been unnecessarily harassed mentally as well as financially,
therefore the opposite party is liable to compensate the
complainant on account of the aforesaid act of unfair trade
practice. There is a clear uniair trade practice and breach of
contract and deficiency in the services of the respondent party
and much more a smell of playing fraud with the cﬂmplainant

and others is prima facle\e_;-'

"‘léthe part of the respundent

i q{\he cnmplainant that
ere is something

the complainant
the complainant
ention here that
uted by court of
a probe needs to

increased super area,

n]ﬁ Eﬁ?}% ﬁ possession as
claimed by the responden
That for the first Eli@p }a;llQ W %Ah&ﬂ‘esent complaint

arose at the time of buyer agreement, when the buyer

unjustified PLCs| an

builder agreement containing unfair and unreasonable terms
forced upon the allottee. The cause of action further arose while
paying PLC charges on Feb 2013, June 2013, Nov 2013, May
2014, and on 28.08.2016 when the respondent party failed to
deliver the project as promised in buyer Agreement. The

cause of action is alive and continuing and will continue to
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subsist till such time as this hon'ble authority restrains the

respondent party by an order of injunction and/ or passes the
nécessary orders.

The present complaint is not for seeking compensation ,
without prejudice, complainant reserves the right to file
complaint to hon’ble authority for relief and compensation. the
complainant is entitled to get possession of the flat along

with cumpensatmn and interest on de!a}red possession at the

from the date of prnmlse"' R
uf the flat and hon’bl
charges taken by ;4(} dent

J I- s L
or any other r?f & hmh'?

complainant is entitled

hpn‘ble authority

i. Direct the re ‘Interest at the prescribed rate
from the dueﬁ‘!ﬁ&ﬂﬁ T g&&ysmal possession
of the flat a “per m@jgoﬁﬁs\w of Real Estate
(Regulation anri"De 016

ii. Direct the respondent to prove the electrification, water, sewer
and other mandatory facilities charges as per the standard

rates or earned margins.

iii. Direct the respondent to handover the physical possession of
flat.
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-t GURUGRAM Complaint No. 1124 of 3.2’021

iv.

Pass an appropriate order to investigate on increased super

area and applicability of PLC on complainant’s unit.

D. Reply by respondent

I.

11

iii.

That the present complaint is not maintainable in law or on
facts. It is submitted that no violation of provisions of the Real
Estate (Regulation and Development) Act, 2016 read with rule
29 of the Haryana Real Estate (Regulation and Development)
Rules, 2017, has been mﬁﬁﬁl,ttqd by the respondent. The

institution of the prese "-- 3-':'-';"-'“.-"" constitutes gross misuse

of process of law,

That the project ,0f4 n “ongoing project”
under RERA and/tl ered under the Act
2016 and ruls§ 17. Regi bearing no. 385
of 2017 graﬁj b tate Regulatory
Authority vide” meém |Hﬁmh a? 017/2320 dated

It is submitted that : s vahd till 31.06.2019.

Application fo
submitted by %3@&. len o
R2B. The p tﬁ%biah{] d dh an erroneous

interpretation of %hje pravtsmns 0 the ﬁu:t as well as an

sen.appended as annexure

incorrect understanding of the terms and conditions of the
buyer's agreement dated 27.02.2013 as shall be evident from
the submissions made in the following paras of the present
reply.

The complainant had been allotted apartment bearing no. 094
on 9% floor located in tower B2 having tentative super area

measuring 1745 sq.ft. in the project being developed by the
Page 9 of 40
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'HARERA
® GURUGRAM Complaint No. 1124 of 2021

respondent in the project known as Privy AT4, Sector 84,
Gurgaon. It is pertinent to mention that the said unit had been
purchased by the complainant from the original allottee in the
year 2012. It is respectfully submitted that the contractual
relationship between the complainant and respondent is
governed by the terms and conditions of the said agreement.
The said agreement was voluntarily and consciously executed
by the complainant. Hence, the complainant is bound by the

r'"l“

rhbad in the said agreement in

o

On nﬁ: ‘contract is executed between
ORI

terms and conditions mm_-

respect of the said unit.

contract. No p 1;@' 6 a Col tted to assert any
s and conditions

incorporated i

That the cnm'f
misconstrued th ?‘t— :
iu'E;ﬁEf.fpﬁysical possession of the

apartment is iiﬁﬂ@ e tqﬁ terms of clause
3(a) of the a B‘ﬁ d for delivery of
possession u@%ﬁ%@l@ pgp\grace period of 6
months from the date of approval of building plans or date of
execution of the buyer’s agreement, whichever is later, subject
to the allottee having strictly complied with all terms and
conditions of the buyer’s agreement and not being in default of
any provision of the buyer’s agreement including remittance of

all amounts due and payable by the allottee under the

agreement as per the schedule of payment incorporated in the

Page 10 of 40



HARERA ,
A GURUGRAM Complaint No. 1124 of 2:[12 1

buyer’s agreement. It is pertinent to mention that the

application for approval of building plans was submitted on
26.08.2011 and the approval for the same was granted on
06.06.2012. However, since the buyer's agreement was
executed on 27.02.2013, the time period of 42 months and
grace period of 6 months as stipulated in the contract has to be
calculated from 27.02.2013 subject to the provisions of the
buyer’s agreement. It was further provided in clause 3 (b) of

-5 _ -ﬂ“ﬁlay occurred on account of

said agreement that in

statutory authofi!
period stipu

| mannepstated above.
. : “pfomot tioh, ““construction and
development mf-/t{J][.oé)]ecHr d,—td\i}bpve a number of
sanctions/ permissions were reqmred to be obtained from the
concerned statutory authorities. It is respectfully submitted
that once an application for grant of any permission/sanction or
for that matter building plans/zoning plans etc. are submitted
for approval in the office of any statutory authority, the
developer ceases to have any control over the same. The grant

of sanction/approval to any such application/plan jis the
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vi.

prerogative of the concerned statutory authority over which the
developer cannot exercise any influence. As far as respondent is
concerned, it has diligently and sincerely pursued the matter
with the concerned statutory authorities for obtaining of
various permissions/sanctions.

In accordance with contractual covenants incorporated in said
agreement the span of time, which was consumed in obtaining
the following approvals/sanctions deserves to be excluded from

o

the period agreed between the mues for delivery of physical

" S
possession: - -;%i?a
el Tk
Period of time
s, Nature of consumed in
e Permission/ obtaining
Approval / permission/appr
; oval
Environme
1 Claaranos 4 years 11 months
Environment
Clearance re- ol - A A, -
2 submitted - - 2 Years 9 months
under ToR T _ 4
Zoning Plans e
3 | submitted -04= - 0.20 5 months
with DGTCP@ 4
Building
Plans T .
|t UPRIGIRAR | "
with DTCP ./ |
Revised
Building
5 | Plans 05.02.2019 25.02.2020 12 months
submitted
with DTCP
PWD
6 Clearanée ﬂE.ﬂ?.ZGlB_ 16.08.2013 1 month
Approval
from Deptt of
7 Mines & 17.04.2012 22.05.2012 1 month
Gﬂulng_]r
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Approval
granted by
Assistant
i 18.03.2016 01.07.2016 & months
acting on
behalf of

commissioner

Clearance

9 from Deputy
Conservator
of Forest

05.09.2011 15.05.2013 19 months

Aravali NOC
10 | from DC 05.09.2011 20.06.2013 20 months
Gurgaon

comprehensively establishid that the.time period mentioned

hereinabove, was’

permissions/sam ions «from - ﬂ’nmed statutory

g spe . fsuq\itled t@ the said project

ed, dey i elo] : ed and implemerlted

g the _f' tions referred to
A% 4
above. Thus, resp d@ has beer - ited by circumstances
O
beyond its power Rtﬁm" from undertaking the
1mplementatl l‘
indicated abnx;;gn therefore 'slia le to be excluded
and ought not.to.b m&;ﬁﬁlﬂ&gﬁ le computing the

period of 42 months and grace period of 6 months as has been

the time period

explicitly provided in said agreement. It is pertinent to
mention that it was categorically provided in clause S(b][iii] of
the said agreement that in case of any default/delay hi,r the
allottees in payment as per schedule of payment incorporated
in the buyer's agreement, the date of handing over of

possession would be extended accordingly, solely on the
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GURUGRAM Complaint No. 1124 of 2021

developer’s discretion till the payment of all of the outstanding

amounts to the satisfaction of the developer. Since the
complainant has defaulted in timely remittance of payments as
per schedule of payment, the date of delivery of possession is
not liable to be determined in the manner alleged by the
complainant. In fact, the total outstanding amount including
interest due to be paid by the complainant to the respondent

on the date of dispatch of letter of offer of possession dated

and Rs. 43,625/- Gsm::u,t' ‘;; -
complainant. The ﬁ?er?e;

theu;e-i

L

deli f posse it
elivery o pq:v | |

delay in remi

complainant as per s

buyersagreeﬂ m
is comprehe est 1at the complainant has
defaulted in naymerjé qT %ﬂﬂgvaiérﬂﬁ@ed by respondent

under the buyer's agreement and therefore the time for

apnexure R16. Thus, it

delivery of possession deserves to be extended as provided in
the buyer's agreement. It is submitted that the complainant
consciously and maliciously chose to ignore the payment
request letters and reminders issued by respondent. It needs
to be appreciated that the respondent was under no obligation

to keep reminding the coraplainant of his contractual and
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financial obligations. The complainant had defaulted in making
timely payments of instalments which was an essential, crucial
and indispensable requirement under the buyer’s agreement.
Furthermore, when the proposed allottees default in making
timely payments as per schedule of payments agreed upon, the
failure has a cascading effect on the operations and the cost of

execution of the project increases exponentially. The same also

results in causing of substantial losses to the develuper' The

,p——.

the buyer's agreement

5
1

possible in the

s of the buyers

V pa t of instalments
are entitled t\jr{e_tyg%tspm_ﬂgxsaﬂo‘qﬁxﬁper the buyer's
agreement. In the case of the complainant, he had delayed
payment of instalments and consequently, he was/is not
eligible to receive any compensation from the respondent as
alleged. It is pertinent to mention that respondent had
submitted an application for grant of environment clearance to
the concerned statutory authority in the year 2012. However,

for one reason or the other arising out of circumstances
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beyond the power and control of respondent, the aforesaid

clearance was granted by Ministry of Environment, forest &
climate change only on 04.02.2020 despite due diligence
having been exercised by the respondent in this regard. No
lapse whatsoever can be attributed to respondent insofar the
delay in issuance of environment clearance is concerned. The
issuance of an environment clearance referred to above was a
precondition for submlssiﬂn of application for grant of
occupation certificate. '
x. It is further submitted A

¢ respund&nt left no stones

unturned to cumpls.;eﬂ the, _ ! activity at the project

guvernmentaf a%hurltwsn the | cons Lr"ggién activity and

e i f |
business of l;{f%i;ﬂppan v&as'llsign antly and adversely
%m{% of a ggr the government
‘ A
functionaries we

impacted and %‘

i astandstill. Since the 3
week of February Eﬁ“ “thEEspaﬂ;Z; have also suffered
devastatingly Ei RER& {ﬁnd resurgence of
COVID-19 a oncerned statutory
authorities had‘y{tgz} tﬁ)}gdﬂg} Qpl«;? ‘Q,ip on construction

activities in Gurugram. Subsequently, the said embargo had

been lifted to a limited extent. However, in the interregnum,
large scale migration of labour had occurred, and availability
of raw material started becoming a major cause of concern.
Despite all odds, the respondent was able to resume remaining

construction/ development at the project site and obtain
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HARERA

necessary approvals and sanctions for submitting the
application for grant of occupation certificate.

The hon'ble authority was also considerate enough to
acknowledge the devastating effect of the pandemic on the real
estate industry and resultantly issued order/direction to
extend the registration and completion date or the revised
completion date or extended completion date by 6 months &
also extended the timelines concurrently for all statutory
compliances vide urder‘g_‘_l,’;qﬂ ,_25.?“’ of March 2020. It has

ate mfrr{ﬁbrmd shai} imply that such
i q:‘ September 30,

The building in qu nhad eted in all respects
and was very much e 2 for g;:ant’ of occupation certificate,
However, for Aﬁﬁm application for
issuance of uH submitted with
the cnncerneé M@]@fhnﬂg B;\rﬁa” respondent. It is
submitted that the respondent amidst all the hurdles and
difficulties striving hard has completed the construction at the
project site and submitted the application for obtaining the
occupation certificate with the concerned statutory authority
on 16.06.2020 and since then the matter was persistently

pursued. The allegation of delay against the respondent is not

based on correct and true facts. The photographs
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xiii.

HARERA

comprehensively  establishing the  completion  of
construction/development activity at the spot have been
appended with this reply as annexure R19 to annexure r23. It
is further submitted that occupation certificate bearing no.
20100 dated 11.11.2020 has been issued by DTCP, Haryana,
Chandigarh. The respondent has already delivered physical
possession to a large number of apartment owners. It needs to
be emphasised that once en application for issuance of
occupation certificate i b.ihtm’fted before the concerned

competent authority “’ T

control over the s l‘p ;' '_

the prerogativ 9}6 concernt utherity, and the
. %\ever the matter.

respondent d @ t Ev-. =
cerned statutory
utilised in the im _“! '

Therefore, the ﬁ:'me period-u

]ect in terms of the
buyer’s agreement A?‘fm:ﬁﬁsp dent is concerned, it has
diligently an ﬁt ﬁR Aevelepment and
completion ef

That the co le erﬁlﬂ (335 63;51:155%11 of the unit in

question through letter of offer of possession dated

authority for

necessarily ex ﬁ&

01.12.2020. The complainant was called upon to remit balance
payment including delayed payment charges and to complete
the necessary formalities/documentation necessary for
handover of the unit in question to him. However, the

complainant intentionally refrained from completing his
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duties and obligations as enumerated in the buyer’s agreement
as well as the Act.

That the complainant wilfully refrained from obtaining
possession of the unit in question. It appears that the
complainant did not/do not have adequate funds to remit the
balance payments requisite for obtaining possession in terms
of the buyer's agreement and consequently in order to

needlessly linger on the matter, the complainant has preferred

i 18 the fesponc
complainant ﬁ unsci rﬂ&f‘tﬂted im is nbligations as

enumerated in ﬂ’ié&buyer' sfagﬁeemeng“l‘ ) e\g plainant cannot

ongs. The instant
isuse’ of process of law.
ging in any manner the truth

s of thi ﬁ'ﬁ E‘iﬁﬁblwelle{i by the
W h i fc ntentions of the

complainant ar

—
respondent, ltiﬁ“ﬁbﬂ@eum ﬁ@ﬂ&e&mt&rest frivolously
and falsely sought by the complainant was to be construed for
the alleged delay in delivefy of possession. It is pertinent to
note that an offer for possession marks termination of the
period of delay, if any. The complainant is not entitled to
contend that the alleged period of delay continued even after
receipt of offer for possession. The complainant has

consciously and maliciously refrained from obtaining
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possession of the unit in question. Consequently, the

complainant is liable for the consequences including holding
charges, as enumerated in the buyer's agreement, for not
obtaining possession.

. That it needs to be highlighted that the respondent has
credited an amount of Rs. 2,99,065/- as a gesture of goodwill.
Furthermore, an amount of Rs. ¥ 43,625/- has been credited
to the account of the complainant by the respondent as GST

iy
adjustment. The afnreszutf imo ‘tq have been accepted by the

the amounts . % si

the basic pri

charges (DPC) or an}r : l‘f/payments etc.
i. That, w;ﬂmut R’ e truth or legality
of the allegatfﬁ adv&'n a ant and without

prejudice to'.\l_:l;eU?n\te JQ@ 0{' }tﬂa '\féspundent it is

respectfully submitted that the provisions of the Act are not
retrospective in nature. The provisions of the Act cannot undo
or modify the terms of an agreement duly executed prior to
coming into effect of the Act. It is further submitted that
merely because the Act applies to ongoing projects which are
registered with the authority, the Act cannot be said to be
operating retrospectively. The provisions of the Act relied
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xvii.

HARERA

upon by the complainant fﬁr seeking interest cannot be called
in to aid in derogation and ignorance of the provisions of the
buyer's agreement. The interest is compensatory in nature and
cannot be granted in derogation and ignorance of the
provisions of the buyer’s agreement. It is further submitted
that the interest for the alleged delay demanded by  the
complainant is beyond the scope of the buyer's agreement. The

complainant cannot demand an}r interest or compensation

ol

beyond the terms and cond tu n Bncurpurated in the buyer's

agreement.

case of delay caused~dil¢ - receipt of occupation
certificate o R R Actmn from | the
competent aihm ﬂ hall be payable
being part ofictzgmnﬁagqeg Fd phh‘ p‘owler and control of
the developer. It is further submltted that despite there being a
number of defaulters in the project, the respondent itself
infused funds into the project, earnestly fulfilled its obligations
under the buyer’'s agreement and completed the project as
expeditiously as possible in the facts and circumstances of the

case. Therefore, cumulatively considering the facts and

circumstances of the present case, no delay whatsoever can be
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attributed to the respondent by the complainant. However, all

these crucial and important facts have been deliberately
concealed by the complainant from this honourable authority.
xviii.The complaint has been preferred on absolutely baseless,
unfounded and legally and factually unsustainable surmises
which can never inspire the confidence of this honourable
authority. The accusations levelled by the complainant is

completely devoid of merit. The complaint filed by the

complainant deserves to. E“g : [ssed

| _I_p\ ‘# i—%

record. Their authentjeify -- il Hence, the complaint
can be decided on e ited documents and

submission madeib‘gf e

E. Jurisdiction of the

_ \Z\
16. The plea of the résp

ground of jurisdictio 4 ds're
it has territorial as we]l as Su ;e&Ea«é‘r jurisdiction to adjudicate

L IARER A
GURUGRAM

As per notification no. 1{92{201? 1TCP dated 14.12.2017 issued
by Town and Country Planning Department, the jurisdiction of

of complaint on

ority observes that

Real Estate Regulatory Authority, Gurugram shall be entire
Gurugram District for all purpose with offices situated in
Gurugram. In the present case, *he project in question is situated
within the planning area of Gurugram district. Therefore, this
authority has complete territorial jurisdiction to deal with the

present complaint.
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E. Il Subject matter jurisdiction

Section 11(4)(a) of the Act, 2016 provides that the promoter shall
be responsible to the allottee as per agreement for sale. Section

11(4)(a) is reproduced as hereunder:
Section 11(4)(a)

Be responsible for all obligations, responsibilities and functions
under the provisions of this Act or the rules and regulations made
thereunder or to the allottees as per the agreement for sale, or ta
the association of allottees, as dlaaease may be, till the conveyance of
all the apartments, plots o :._ £ as the case may be, to the
allottees, or the common areg % 9'the assc

competent authority, as the -."13" i% g

Section 34-Functions of the #

34(f) of the Act

cast upon the p ﬂ_&i:ers, theallottees an
under this Act d-}hfrufes and :@u!ﬂtwns Hfreunder

So, in view of theprqvismn_s ufthe Act quoted above, the authority

| | . -
has complete jurisdiction to decide the complaint regarding non-
T AR EERE NS
compliance of nhhganans b}' the promoter leaving aside
i i AT

compensation which is to be det:ldad by the adjudicating officer if
WNIER e G

pursued by the complainant at a later stage.

F. Findings on the uhﬁtﬁﬁhp pﬁent-

18.

j &2

(o LI /| _
The respondent ‘con ‘ﬂiat»ﬂue ‘h" complaint is not

maintainable as it has not violated any provision of the Act.

F.I Objection regardin mlnapllimgf 3& complaint.

The authority, in the succeeding paras of the order, has observed
that the respondent is in contravention of the section 11(4)(a)
read with proviso to section 18(1) of the Act by not handing over
possession by the due date as per the agreement. Therefore, the
complaint is maintainable.

Findings on the relief sought by the complainant
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G.I1 Direct the respondent to prove the electrification, water,
sewer and other mandatory facilities charges as per the standard
rates or earned margins.

The complainant has raised issue w.r.t. to prove the electrification,
water, sewer and other mandatory facilities charges as per the
standard rates or earned margins. The complainant submitted
that the respondent increases the super area from 1745 sq.ft. to
1918 sq.ft. and demand unjustified charging for electrification,
water, sewer and other amenities and it is never notified to the

cumplainant prior to the ﬁnﬂ]_f-@'g]' igtter While issuing offer of

\amuunt due, the

' . 2,74,127/-. It is
Lot )

rqspundent! builder/a

27.02.2013 the a Q

is i E%J it
Clause 1.2 of the ? 'l,-yg below:
| .
1.2, Cuns;de .'.ﬂ)n i / /
a) Sale Price . }.. rf"":# “‘:“ 4
The Sale Price of ﬂ’l‘lﬂf rice”) payable by the
APARTMENT ALLO ELOPER inclusive of

External elgpme development
Charges Pre%mg %ﬁi rﬁﬁ applicable) is
Rs. 7,561,98 One Thousand
Nine Hundre 6‘2 the A rtment Allottee(s)
as per the Pa rm)w P{& ggg nnexure-1. In
addition the ent .4 grees an ertakes to pay

Service Tax or any other tax as, may be demanded by the
Developer in terms of applicable laws/guidelines.”

A perusal of clause 1.2 of the above-mentioned agreement shows
the total sale price of the allotted unit as Rs. 66,35,385/- in
addition to service tax or any other tax as per the demand raised
in terms of applicable laws/guidelines. The payment plan does

not mention separately the charges as being demanded by the

Page 24 of 40



23.

24.

HARERA |
=0 GURUGRAM Complaint No. 1124 of 2021

respondent/builder in the heading detailed above. However, there

is sub clause (vii) to clause 5 of that agreement providing the
liability of the allottee to pay the extra charges on account of
external electrification as demanded by HUDA. The relevant

clause reproduced hereunder:

5. Electricity

vii. That the Apartment Allottee(s) undertakes to pay extro
charges on account of external electrification as demanded by
HUDA.” '

liable to pay bu -_u' setting ‘up

However, for getting % cor

allottee is liable tu pay as RES
department. ' % R E

G.IIT Pass an appmpria rder 'ES nveé‘ﬂgate on increased

super area and @H@%ﬁgﬁ{tﬁ& &}lﬁ El.lfa}nant‘s unit.

a. Preferential location charges:
The complainant is seeking order regarding applicability of PLC

gh power meter, the

s setup by the electricity

on complainant’s unit. The complainant pleaded in the complaint
that the respondent charges on account of PLC is mere a way of
charging unjustifiably from homebuyers. As there are 4 flats on
each floor and hence all 4 flats buyer without any hindrance or

barrier would naturally come under the compulsion to honor the
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illegal demand of the respondent in the name of corner PLC such

charges are arbitrary and a medium to extract unjustified and
arbitrary form of conduct to collect extra money from the genuine
homebuyers/ allottees with no meaning and no scope leading to
justiciability of such preferred or preferential charges as
demanded by the respondent/promoter. Further complainant
submitted that respondent's office bearers misguided the
complainant when asked about the green facing PLC, as senior

officials of the respﬂndent confi 'E;Pthat the unit is park facing

and hence the green facmg s ¢

construction of the tower, an : itéwisit, it is observed that
none of the balcun}%:h— . - den of the complex.
| 1as paid Rs. 2,615750/- for corner PLC
greenfacing PI( i___ emanded by the
| this the responde mitted that he has
not collected any 25' ‘amoun ;»' ards PLC from the

complainant. The respondefit'demandé a/PLC as per terms and

conditions incorporated Tn-the bityer's agreement. The relevant

clause is reprodu eﬁﬁF i E *il
1.2(a) Sal
r’""‘\ 1
The Sale Pnﬂa'? &&E&TJ@@@M ‘{Layﬂbfe by the

APARTMENT ALLOTTEE(s) to the DEVELOPER inclusive of
External Development Charges, infrastructure development
Charges Preferential Location Charges (whenever applicable) is
Rs. 75,61,980/- (Rupees Seventy-Five Lakhs Sixty One thousand
Nine Hundred Eighty Only) payable by the Apartment Allottee(s)
as per the Payment Plan annexed herewith as Annexure-1, In
addition, the Apartment Allottee agrees and undertakes to pay
Service Tax or any other tax as, may be demanded by the
Developer in terms of applicable laws/guidelines."

1.2(b) Preferential location charges
That apart from basic price the Apartment Allottee(s) shall be
liable to pay fixed Preferential Location Charges (PLC) for
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certain Apartments in the Complex in case the Apartment
Allottee(s) opts for any such Apartment. The PLC shall be payable
for Apartment which are Park/landscape facing, Corner
Apartments, Apartments on ground floor and/or on First  to
Fifth Floor, Terrace facing and ZBHK Apartment etc. It is further
understood by the Apartment Allottee(s) that if due to change in
layout plan or otherwise the Preferentially Located Apartment
ceases to be preferentially located, the DEVELOPER shall be
liable to refund only the amnunt of preferential location charges
paid by the APARTMENT ALLOTTEE(s) without any interest and
such refund shall be adjusted in the following installments or at
the time of offer of possession of the Apartment as deem fit by the
Developer, Conversely, if the non-preferentially located
Apartment becomes Preferg _ta_jﬂ:'{:.r Located, the Apartment
Allottee(S) shall be I, hle r 4{ such charges towards
t -'"'i' ' DEVELOPER at that time.

ment charges,
licable) is Rs.
;ﬂs per the payment
r in clause 1.2(b) the
allottee is liable to pay certain apartments in| the
complex in case ts for any such
apartment which are Fark lands /apln facmg, corner apartment,
apartment on gruuﬁﬂ } terrance facing
and 2BHK apartment etc. It is pert:inent to mention here that the
agreement is executed between both the parties on 27.02.2013
and both the parties are aware about the PLC at the time of
execution of agreement as the same is mentioned in buyer’s
agreement as well as in payment plan which is annexed with
agreement. So, the applicability of PLC is as per the terms and

conditions of the buyer's agreement and the amount so collected
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under the head of PLC neither adjusted nor refunded along with

interest by the respondent.

b. Increased in super area

The complainant in his complaint has submitted that the allottee
booked a unit admeasuring 1745 sq.ft. in the project “Spaze Privy
At4. The respondent increased the super area from 1745 sq.ft. to
1918 sq.ft. vide letter of offer of possession dated 01.12.2020
without giving any prior mmmat[un or by any means of consent
from the allottee. Further, Lt-: is}‘mmuent to mention here that the
said fact has not been rebutte d a,*ﬁn#i espundent/pramuter in the
reply filed by him. Wheé ] 1 espondent in its defence

submitted that as pérthe "a ions of the builder

nd to inform the
ase 15 per area if the
- |

PN

buyer's agreement; the

allottee with

alterannn/modl .

The said fact has een . by thes ndent in its reply.
. ,, A

The allottee in the s

: ‘-* \iter alia for investigate

on increased super area. iSTeproduced hereunder:

“1.2(d) Superﬂ A RE

The considerati aji' t %JIPa n :\ e far.e n the basis of
Super Area, an \-:??t% ent Allottee(s)
by the Develope of't eht as defined in
Annexure-1 is tentative and subja:'t to ch ange
From the bare perusal of clause 1.2(d) of the agreement, there is
evidence on the record to show that the respondent has allotted
an approximate super area of 1745 sq.ft. and the area was
tentative and were subject to change till the time of construction

of the group housing complex. Clause 1.1 provides description of

the property which mentions about sale of super area and the
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buyer has signed the agreement. Also, by virtue of allotment letter

dated 25.05.2011, the complainant had been fairly communicated
and have mutually agreed by s'Igning the allotment letter that the
super area mentioned in the agreement was only a tentative area

which was subject to the alteration till the time of construction of

the complex.

29. Relevant clauses of the agreement are reproduced hereunder:

“Clause 1(1.2) (e) (ii) A.'tern ons In the lay out plan and

design p, 1,* .,}__ x

ii) That in case of any major alte r: #@' bﬁcutmn resulting in excess
of 10% change in the supera Jﬁ : Ipartment in the sole opinion |
of the DEVELOPER any. j "to~gnd upon the grant of

occupation  certifica ﬂ%e VEL Eﬁ all intimate the
APARTMENT ALLOJ @ ing thereof and the

resultant change, if in - e Sale Pri 1€ APARTMENT to be
paid by him/her dnd APARI’ ENT ALLOTTEE(S) agrees to deliver |
to the DEVELOPI kﬂ writing hrsﬂ;enmqsent hjections to the
changes within fifteen (15)-de Y5 fic 'the date dispatch by the
DEVELOPER o m atice e '=‘f+'-' ling which' the APARTMENT
ALLDTTEE{sth be ed &6 ¢ 'f e given hisfherfull consent to all|
such alteration/modifica _r an and for pa 5.4 any, to be paid in
consequence rher " if ‘the v 0 f fthe APARTMNET
ALLOTTEE(S) shah‘b deémed to s/her full consent to all

Ay

such alterations/modificatio _ ayments, is any, to be paid in|
consequence thereof. If the Written notice of the APARTMENT|

ALLOTTEE(s) is ed ithiflfifteen (15) days|
of intimation mﬁ%ﬁ in : ing his/her/its
non-consent/obj s as intimated
by the DEVEL 3ER fﬂ HLLGT'EI{E@ then in such
case, the Agree eﬂ}hﬂié{ h‘qﬁ Jir thout further notice and the
DEVELOPER shall refund the money received from the APARTMEN
ALLOTTEE(s) after deducting Earnest Money within ninety(90) days
from the date of initimation received by the DEVELOPER from the
APARTMENT ALLOTTEE(s). On payment of the money after making
deductions as stated above the DEVELOPER and/or the APARTMENT
ALLOTTEE(S)shall be released and discharged from all its obligation
and liabilities under this Agreement. In such a situation, the
DEVELOPER shall have an absolute and unfettered right to allot,
transfer, sell and assign the APARTMENT and all attendant rights
and liabilities to a third party. It being specifically agreed that
irrespective of any outstanding amount payable by the DEVELOPER
to the APARTMENT ALLOTTEE(s), the APARTMENT ALLOTTEE[’S}
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shall have no right, lien or charge on the APARTMENT in respect of
which refund as contemplated by this clause is payable.”

30. As per clause 1(1.2) (e)(ii) of the agreement, it is evident that the

31.

respondent has agreed to intimate the allottee in case of any
major alteration/modification resulting in excess of 10% change
in the super area of the apartment as per the policy guidelines of
DGTCP as may be applicable from time to time and any changes
approved by the competent authority shall automatically
supersede the present apprqggrg.;iﬁpyt plan/building plans of the

commercial complex. The ﬁg';-'gbhsewes that the building

1:; 1 :’,'

plans for the project in ques sl

authority on 0606, :';1, memo.  No. ZP-

r's agreement was

executed inter se,»"@ es on 27 Ther fter, the revised

i
copy of the same l%a;}

defined in the agr&\‘. L underg h
were no change in the hﬁ‘ﬁﬂig @-’m& was a revision in the

building plan, then also allgﬂ:e uld have been informed about

the increase{der:lgﬂ‘% A&R&EEMUHI of revision of
building plans suppe. ith justification in writing.

The aufhnrity miﬁtigm ulnglL }ﬂgciﬁcatingnf basis is
given by the promoter for increase in super area, the promoter is
not entitled to payment of any excess super area over and above
what has been initially mentioned in the builder buyer agreement,
least in the circumstances where such demand has been raised by
the builder without giving supporting documents and justification.
The Act has made it compulsory for the builders/developers to
indicate the carpet area of the flat, and the problem of super area
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has been addressed but regarding on-going projects where

builder buyer agreements were entered into prior to coming into
force the Real Estate (Regulation and Development) Act, 2016
matter is to be examined on case-to-case basis.

In the present complaint, the approximately super area of the unit
in the buyer’s agreement was shown to be 1745 sq.ft. and has now
been 1918 sq.ft. at the time of offer of possession. Therefore, the
area of the said unit can be said to be increased by 173 sq.ft. In
other word, the area of th% d'u ﬁlus increased by 9.91%. The

"‘c"u

respondent, therefore, is e : r&f‘ harge for the same at the
Y :

*E&j 15U Bject to the conditions

that the flats an °r components of uper area in the

agreed rates since the inct
less than 10%. How @ b

area 173 sq. ft which is

approved by the deps t t authorities. In view of
the above discussi -'i'_-' the demand for
extra payment on ac Count, super area from 1745

sq.ft. to 1918 sq.ft. by G- prano! om the complainants are
legal but subject&f dition ';_',;]_ a%i such demands,
details have to b {10 the allot: t justification of
increase in super@@_lﬂ %@@Qﬁqwed

G.IV Delayed possession charges

In the present complaint, the complainants intend to continue
with the project and is seeking delay possession charges as
provided under the proviso to section 18(1) of the Act. Sec. 18(1)

proviso reads as under:

Section 18: - Return of amount and compensation
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If the promoter fails to complete or is unable to give possession
of an apartment, plot or building, -

Provided that where an allottee does not intend to withdraw
from the project, he shall be paid, by the promoter, interest for
every month of delay, till the handing over of the possession, at
such rate as may be prescribed

34. The clause 3(a) of the apartment buyer agreement (in short,
agreement) provides the time period of handing over of

possession and is reproduced below:

3. Possession
a) Offer of possession. g,
That subject to terms of th _ -rubjﬂct to the APARTMENT
ALLOTTEE(S) having camp il the terms and conditions of

this Agreement and
provisions of thrs
with all pmws

lefault under any of the
'subject to compliance
egistration of sale deed,
lela vand payable to the

: QTTEES) under this
agreement ete resr:nbed by the DEVELORER; & e DEVELOPER
proposes to h o pssesSion of the APARTMENT within a
period of forti=tw s (excluding~a grace period of six
months) from the aﬂﬂ f -'a ova af huil ding r_.-' or date of
signing of thi ﬂg ement. w cher ;.t en, It is however
understood betweén. the pai r that the jpossession of various
Blocks/Towers c ra*r “ih..the..Cor i s also the various
common facilities planned thenei rein-shall be'ready & completed in
phases and will be harided.aver-to” the allottees of different

Efﬂfkﬂ‘awerzj g m;;-p sed manner.
35. At the outset, it i i Ar&set possession
clause of the agreeinér;nf ﬁrl't(&in m&lpgiﬁs@rssmn has been

subjected to all kinds of terms and conditions of this agreement

and the complainants not being in default under any provisions of
this agreement and compliance with all provisions, formalities and
documentation as prescribed by the promoter. The drafting of this
clause and incorporation of such conditions are not only vague
and uncertain but so heavily loaded in favour of the promoter and

against the allottee that even formalities and documentations etc.
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as prescribed by the promoter may make the possession clause

irrelevant for the purpose of allottee and the commitment date for

handing over possession loses its meaning.

The buyer’s agreement is a pivotal legal document which should
ensure that the rights and liabilities of both builders/promoters
and buyers/allottee are protected candidly. The apartment
buyer's agreement lays down the terms that govern the sale of
different kinds of properties &k,e residentials, commercials etc.
between the buyer and buﬂ ,._ At s ,}n the interest of both the
parties to have a well-drafted & :fﬁli nt buyer’s agreement which
would thereby protect ‘ ' N.rbn@ he builder and buyer in
the unfortunate eventiof-a dispute
drafted in the si ge.ﬁnd unamblguuus I '& e which may be
understood by a.ecommon-mz \J’\Ian a ary educational
H.H

arise. It should be

background. It sheuld~ contain a provis ion with regard to
stipulated time of -'-1 Ty nf DOS | session E_ﬁ? apartment, plot or
building, as the case may.be ua righ T the buyer/allottee in
case of delay in possession of thewunit-In pre-RERA period it was a

general practice HA RﬂFnﬁ a%ers to invariably
draft the terms of the, ag reement in a manner
that benefited mg Tmat L:)ré{ihle}'s It had arbitrary,
unilateral, and unclear clauses that either blatantly favoured the

promoters/developers or gave them the benefit of doubt because

of the total absence of clarity over the matter.

. The authority has gone through the possession clause of the

agreement. At the outset, it is relevant to comment on the pre-set
possession clause of the agreement wherein the possession has

been subjected to all kinds of terms and conditions of this
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agreement and the complainants not being in default under any

provisions of this agreements and in compliance with all
provisions, formalities and documentation as prescribed by the
promoter. The drafting of this clause and incorporation of such
conditions are not only vague and uncertain but so heavily loaded
in favour of the promoter and against the allottee that even a
single default by the allottee in fulfilling formalities and
documentations etc. as prescribeii by the promoter may make the

possession clause irrelevan:fr - th € purpose of allottee and the

commitment date for handir .n :fa.ff ssession loses its meaning.
e
The incorporation of sui :} use he apartment buyer's

agreement by the
timely delivery o

right accruing a

5es5ia .;Thi  isjust to comment as
to how the buildes u'zs

s u n .:E ition and drafted

&é’drthe allottee is left

Admissibility of grace pe I-‘ﬁiﬁespnndent promoter has

proposed to hand %ﬁ R E ﬁﬂmmin a period of
42 months (exclu from the date of
approval and of bﬁl:j{jm ﬁfé?ém}zﬂf this agreement
whichever is later. In the present case, the promoter is seeking 6
months’ time as grace period. But the grace period is unqualified
one and does not prescribe any precondition for the grant of grace
period of 6 months. The said period of 6 months is allowed for the

exigencies beyond the control of the promoter. Therefore, the due
date of possession comes out to be 27.02.2017.
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39. Admissibility of delay possession charges at prescribed rate

40.

41.

42.

of interest: The complainants are seeking delay possession
charges. However, proviso to section 18 provides that where an
allottee does not intend to withdraw from the project, he shall be
paid, by the promoter, interest for every month of delay, till the
handing over of possession, at such rate as may be prescribed and
it has been prescribed under rule 15 of the rules. Rule 15 has been

reproduced as under:

lending rate @f ¥

bencﬁmar’tﬁh
from time
im

The legislature inﬁl

Consequently, a§ par ':H.-!%@ of-ﬂ{e‘ ﬁe\Bank of India ie,
https://sbi.co.in, the marginal cost of lending rate (in short,
MCLR) as on date ie, 15.03.2022 is @ 7.30%. Accordingly, the
prescribed rate of interest will be marginal cost of lending rate
+2% i.e., 9.30%.

The definition of term ‘interest’ as defined under section 2(za) of
the Act provides that the rate of interest chargeable from the
allottee by the promoter, in case of default, shall be equal to the

Page 35 of 40




43.

44,

HARERA
2 GURUGRAM Complaint No. 1124 of 2021

rate of interest which the promoter shall be liable to pay the

allottee, in case of default. The relevant section is reproduced

below:

“(za) “interest” means the rates of interest payable by the
promoter or the allottee, as the case may be.

Explanation. —For the purpose of this clause—

(i) the rate of interest chargeable from the allottee by the
promoter, in case of default, shall be equal to the rate of
interest which the promoter shall be liable to pay the
allottee, in case of default.

(i)  the interest payable by the promoter to the allottee shall
be from the a’qg:_""‘ omoter received the amount or
any part thereaf til| ""f?" date the amount or part thereof
and interest thereoh is) refunded, and the interest
payable by the allottee'ta the promoter shall be from the

date the allottee :? dts'in payment to the promoter till

the date'ieds paid: 21 '
A 1 B T 0

Therefore, intere bn the dei_aaents om, the complainants
shall be chargi(ma the prescribed | rate ie, 9.30% by the

respondent/pro :@ ‘L

complainants in ca

] as istbeing granted to the
; ssio .1 ges.
e ;11_359.} able on record and

submissions made bi both the" parties, the authority is satisfied

that the respond g@:ﬂeﬁﬂtﬁéﬁmun 11(4)(a) of

the Act by not handing o 0 i tl"e e date as per the
&N R ¢ Mlyer

agreement. By vi “clanse ﬂ: ITbuyer’s agreement

executed between the parties on 27.02.201 3, The developer

proposes to hand over the possession of the apartment within a

period of forty-two (42) months (excluding a grace period of 6
months) from the date of approval of building plans or date of

SNM B

On consideration of

signing of this agreement whichever is later. The date of execution
of buyer’s agreement being later, the due date of handing over of
possession is reckoned from the date of buyer’s agreement and
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the grace period of 6 months is also allowed being

unqualified/unconditional. Therefore, the due date of handing

over of possession comes out to be 27.02.2017.

It is pleaded on behalf of the respondent that complaint bearing
no. 1464 of 2019 titled as Deepak Trikha Vs. Spaze Towers Pvt.
Ltd. pertaining to the project “Spaze Privy at4” also subject matter
of the complaint disposed on 29.01.2020, the hon'ble authority
allowed 139 days to be treated as zero period while calculating

. - L
o Dl D
‘S, /inithis case also though the

was due to reasons such, as,the rRe\then for environment

clearance, zoning plans _..-'-"'rf-'r:g approval from department
I~ f ! '_"'E’ - \ [
ite NOC, clearance from -;_ department and

.5!)\-&\;]": .“',L U-"" > - ,_
Though the responden st giving 139 days of grace

plea s
period for handing_ov essiop of the_allotted unit, the
authority is of Hg&ﬁh&r@uf 6 months has
already been allorvﬂ to vafnjiﬁlﬁ\ng u!n;qualiﬁed and the
period of 139 days E;'reJcla ed’ as-zero ‘period 'in the aforesaid
complaint is already included in the grace period of 6 months, The

respondent cannot be allowed grace period for two time.

Therefore, the due date of handing over of possession 27.02.2 017.

The respondent applied for the occupation certificate on
17.06.2020 and the same was granted by the competent authority
on 11.11.2020. Copies of the same have been placed on record.

The authority is of the considered view that there is delay on the
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part of the respondent to offer physical possession of the allotted

unit to the complainants as per the terms and conditions of the
buyer’s agreement dated 27.02.2013 executed between the
parties. It is the failure on part of the promoter to fulfil its
obligations and responsibilities as per the buyer’s agreement
dated 27.02.2013 to hand over the possession within the
stipulated period.

. Section 19(10) of the Act ubltgate,sl{,the allottee to take possession
of the sub;ect unit within 2 mo it 'sff;um the date of rece:pt of
] 2hp e

Therefore, in the if
should be give -2‘*
EVen S

possession. This

| the camptamants
onths’ ﬁm& frum t

4

cnmplainants ke

cmmpletely finished unit butt i ject to that the unit being

handed over at En Aﬂk{: W is in habitable
condition. [t is fuét:g (qusifd ?LTE Aa,gi possession charges
shall be payable ss + six months of
grace period is allowed i.e. 27. 02.2017 till the expiry of 2 months

from the date of offer of possession (01.12.2020) which comes out
to be 01.02.2021.

. Accordingly, the non-compliance of the mandate contained in
section 11(4)(a) read with section 18(1) of the Act on the part of
the respondent is established. As such the complainants are

entitled to delay possession at prescribed rate of interest e,
Page 38 of 40



50.

51.

u HARERA

- - GURUGRAM Complaint No. 1124 onﬂzgl

9.30% p.a. w.e.f. 27.02.2017 ti'l the expiry of 2 months from the
date of offer of possession (01.12.2020) which comes out to be

01.02.2021 as per provisions of section 18(1) of the Act read with
rule 15 of the rules and section 19(10) of the Act of 2016.

Also, the amount of Rs., 99,065 /-towards compensation for delay
in handing over possession shall be adjusted towards the delay
possession charges to be paid by the respondent in terms of
proviso to section 18(1) of theH%
H. Directions of the authori -.-* S

of possession + six months-of grace period is allnwed i.e.

27.02.2017 H ARE R the date of offer
ufpnssessmn (01,1 20) whic out to be 01.02.2021
The arrears ‘qﬂrl(i@laﬁ; QZX | be paid to the
complainant within 90 days from the date of this order as per
rule 16(2) of the rules.

ii. Also, the amount of Rs.4,71,649/- so paid by the respondent
towards compensation for delay in handing over possession
shall be adjusted towards the delay possession charges to be
paid by the respondent in terms of proviso to section 18(1) of
the Act.
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ili. The complainant is directed to pay outstanding dues, if any,

after adjustment of interest for the delayed period.

iv.  The rate of interest chargeable from the complainant/allottee
by the promoter, in case of default shall be charged at the
prescribed rate ie, 9.30% by the respondent/promoter
which is the same rate of interest which the promoter shall
be liable to pay the allottee, in case of default i.e, the delay

possession charges as per secl:iun 2[za] of the Act.

30 days. _
vii  The respund' ‘

cumplainant

complainanty -’-._
part of the b 'ﬁ
Hon’ble Supreme @
on 14.12.2020

52. Complaint standsH A R E R A
53. File be canmgneﬂ(“"-b?'? UGR AN

“-—=— (R
(Vijay Kumar Goyal) (Dr.K.K. Khandelwal)

Member Chairman
Haryana Real Estate Reguiatory Authority, Gurugram

Dated: 15.03.2022
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