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The present complaint has been filed by the complainant/allottee
under section 31 of the Real Estate (Regulation and Development)
Act, 2016 (in short, the Act) read with rule 28 of the Haryana Real
Estate (Regulation and Development) Rules, 2017 (in short, the
Rules) for violation of section 11(4)(a) of the Act wherein it is
inter alia prescribed that the promoter shall be responsible for all

obligations, responsibilities and functions under the provision of
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allottee as per the agreement for sale executed inter se.

Unit and project related details

The particulars of the project, the details of sale consideration, the

amount paid by the complainant, date of proposed handing over

the possession and delay period, if any, have been detailed in the

following tabular form:

S.no Heads : ‘__jf‘;,;_';jilnfurmatinn
1. | Project name and locatior “Spaze Privy at 4"
11\ | Sector-84, Village Sihi,
‘,,r:; s . 'Gq!;u;g:\am, Haryana.
2. |Projectarea /' /S Sl -‘lﬁrﬂ:*ﬂg_?.a:res (licensed area
fx, J K as per agreement 10.51
; acres)
3. | Nature of the 'pni‘:}ect Group housing complex
4 | DTCP license no. and wvalidity | 26 of 2011 dated
status Sav i1 I | 25.08.2011valid up to
N\ 7 et 24032019
5. | Name of licensee 1*':':-5:'_ f¢ ~'smt. Mohinder Kaur and
2 ﬁfhgg.rini_l{umar
6. | RERA Registﬂ;?é{ notregistered | Registered
A~ 1D I ['_~ —u}d{pﬁ_ registration no. 385 of
. T\ 7|2017 dated 14.12.2017
RERA Registration valid up to 31.06.2019
Extended vide extension no. 06 of 2020 dated
. 11.06.2020
Extension no. valid up to 30.12.2020
7. | Allotment letter 24.03.2012 (annexure P2,
page 44 of complaint)
8. | Unit no. 082, 8t floor, tower B2
(annexure P2, page 44 of
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| complaint)
9. | Unit measuring (super area) 2070 sq. ft.
10. | New area as per notice for offer | 2275 sq. ft. (annexure P10,
of possession page 111 of complaint)
' 11. | Date of approval of buildinz plan | 06.06.2012
(Page 57 of the reply)
12, | Date of execution of builder | BBA signed but date is not
buyer agreement mentioned. Therefore, date
of BBA letter is taken i.e.,
£ w 108.08.2012 (Page 54 of
S 274 complaint)
13, | Total sale consideration . %" Rs.1,13,18,086/- as per SOA "
./ 111 | dated 31.03.2021(annexure
. © |R6,page 63 of reply)
14. | Total amount' paid “by the| Rs.1,04,94,627/- as per SOA
complainant dated 31.03.2021(annexure
=4 [ .| R6,page 65 of reply)
15. | Payment plan . © || Construction linked payment
AYERRIEY
! (Page 76 of the complaint)
16. | Due date of  delivery of|08.08.2016
possession "= ¢ (| €Caleulated from date of BBA
Clause 3(a): The developér-propeses'| letter
to hand over the po ion \
sk Wfq;fg :ﬁ; z fag’;* (Grace period is allowed)
two (42) months fexcluding a grace
period of 6 months) from the date of
approval of building plans or date of
signing of this agreement whichever
is later
17. | Offer of possession 01.12.2020 (annexure P10,
: page 111 of complaint)
18. | Occupation Certificate 11.11.2020
[Page 103 of the reply]
19. | Delay in delivery of possession 4 years 5 months 24 days
till the date of offer of possession
plus two months i.e,01.12.2020
+ 2 months (01.02.2021)
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Facts of the complaint:

That in March 2012, complainant received a marketing call from a
real estate agent, who represented himself as authorized agent of
the respondent and marketed a residential project namely "Spaze
Privy At4" situated at Sector-84, Gurgaon. The complainant
visited the Gurugram office and project site of the
respondent/builder with the Iamily members and real estate
agent. There she met with th&itlarketmg staff of builder and get
information about the project :'i_'f‘;pgze Privy At4", Marketing staff
gave him a brochure and'prfce’iiést'e_tc:and-“ailure him with a shady
picture of the project. B
On believing on representation and assurance of respondent, the
complainant, booked ‘onejapartment/flat bearing no. B2-082 on
8 floor of tower no.-B2 for tentative Si_zé'l.admeasuring 2070 sq.
ft. on 17.03.2012 and. paid the.booking and signed a pre-printed
application form. The flatfapartment-was purchased under the
construction linked plan for a sale consideration of Rs.
1,03,95,586 /-. The respondent issued an allotment letter on
24.03.2012 and payment schedule inwname of the complainant,
conforming to allotment of apartment no. 082 on the 8" floor of
tower no. - B2 for tentative size admeasuring 2070 sq. ft. On
27.07.2012, the complainant sent an email to the respondent and
requested to send the BBA urgently. The respondent replied on
28.07.2012 stating that "we are working on your request and BBA
will be dispatched within 2-3 working days”. On 08.08.2012, the
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respondent sent an email and a letter along with 2 copies of BBA

to the complainant, -

The complainant has signed a pre-printed, unilateral, arbitrary flat
buyer agreement and sent back both the copies to the
complainant. According to clause 3(a) of the flat buyer agreement,
the respondent has to give possession of the said flat within 42
months from the date of the approval of building plans or from the
date to the signing of this agreement whichever is later. It is
pertinent to mention here tha,},:.i;rihen the complainant asked for
the change the possession clﬁﬁ%‘aﬁd other arbitrary clauses, the
respondent stated tha:"thls ls,g ét;su;da::d ag;eement and you have
to accept the same / a,s itis”, utharwisg you mn withdraw from the
project after deduction of earnest money: and other applicable
charges and taxes”. Therefore, under the compelling
circumstances the she 'has signed this agreement. It is further
pertinent to mention here that builder buyer agreements of the
other allottees were executed between January 2012 to July 2012
and in those agreements, the possession time was 36 months
instead of 42 months. It is germane that the building plans were
approved on 06.06:2012, before the execution of BBA, therefore,
the due date of possession was06:12.2015.

On 25.01.2016, the complainant sent a grievance email to the
respondent and asked for a signed copy of BBA. It is pertinent to
mention here that the complainant has signed both the copies of
BBA and sent them back to the respondent in August 2012,
thereafter, the respondent did not send back one copy of BBA

after the signature of its authorized signatory of the respondent.
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On 28.05.2016, a group of allottees had a meeting with GM-

commercial Mr. Vivek Sharma and raised several issues and asked
for a firm date of possession, regular update on progress,
construction quality, environment clearance, and excess EDC and
IDC payment. Thereafter, the allottees send an email containing
minutes of meeting vide email date 05.06.2016.

On 30.07.2016, again a group of allottees had a meeting with GM-
commercial Mr. Vivek Sharma and Mr. Narendra Mittal and again

raised the issues and askeddﬁ%ﬁrmdate of possession, regular

"r;,, -y

update on progress, constm%’ﬂh’ghm environment clearance,
and excess EDC and IDC. paytpa_h_@}”_[‘hereaﬁer. the allottees send an
email containing migntgs"ﬂﬁjﬁéeﬁng;?ide eémail date 09.08.2016.
On 06.05.2017, a group of allottees again had a meeting with GM-
commercial Mr. Vivek Sharma, Mr. S.C. Chopra, and Mr. Mittal and
again raised several /issues and thereafter send an email
containing minutes uf'm'&rtin_g vide email:dated 07.05.2017. The
respondent sent a statement; uf account dated 05.11.2020, which
shows that till _07.03. 2017 t’he _complainant has paid Rs.
1,04,88,864/- ie. 10@%_91%11 total costofithe unit. On 01.12.2020,
the respondent sent-a letter, “notice for offer of possession and for
payment of outstanding dues”, and asked for payment of Rs.
18,58,013 /- in favour of “Spaze Towers Pvt. Ltd. A/c. Privy AT4
Collection” and Rs. 2,42,500/- in favour of “Preserve Faciliteez
Pvt. Ltd. A/c Privy AT4", It is pertinent to mention here that the
respondent has revised the super area of the flat/apartment by
205 Sq. Ft. without any justification and calculation, moreover,

demanded Rs. 26,641/- on the pretext of labour cess and Rs.
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3,25,151/- on the pretext of external electrification etc. It is again

pertinent to mention here that the notice for possession contains
illegal and unjustifiable demands, therefore not tenable in the eyes
of the law.

Since 2015 the complainant or her father are regularly visiting
and calling the office of the respondent as well as on the
construction site and making efforts to get possession of allotted
flats but all in vain. Despite several visits and requests by the
complainant, the respond&ut;ﬂﬁ ;mt give possession of the
flat/apartment, The cumptﬁﬁﬂﬂf “has never been able to
understand/know the actuaLéth[;e of construction. Though the
towers seem to be built up, and there was no progress was
observed on finishing and landscaping work and amenities for a
long time.

The main grievance of the complainant in the present complaint is
that despite the complainant paid more than 99% of the actual
cost of flat and ready éhd'wﬂli:n'g;t@ pay the remaining amount the
respondent party has fai_léd fudeﬁv@r the possession of flat on
promised time and till date vroject is without amenities. The
complainant had purchased the flat with the intention that after
purchase, he would be able-to stay in a better environment,
Moreover, it was promised by the respondent party at the time of
receiving payment for the flat that the possession of a fully
constructed flat and developed project shall be handed over to the
complainant as soon as construction completes i.e. forty-two (42)
months from the approval of building plans i.e. on or before
06.06.2015.
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The respondent party had called 95% payment till 23.08.2016,
and the same was paid by the complainant and thereafter till date,
possession of the fully constructed flat with amenities has not
been given to complainant. The facts and circumstances as
enumerated above would lead to the only conclusion that there is
a deficiency of service on the part of the respondent party and as
such, he is liable to be punished and compensate the complainant.
Due to the acts of the above and-the terms and conditions of the
builder buyer agreement, the cgmglainant has been unnecessarily
harassed mentally as well &?pﬁfhan(;ially* therefore the opposite
party is liable to tompemteiﬂtﬁcpmplainant on account of the
aforesaid act of unf_a'il_,_!j'-t':;_a'd'e ]:uf‘wgfcrl.:it:e‘,r

There are a clear uffair trade practice and breach of contract and
deficiency in the services uf'tﬁé'r&spnndent party and much more
a smell of playing fraud with the complainant and others and is
prima facie clear on.the part of the respondent party which makes
them liable to answer this hun'lil"er- authority. The cause of action
for the present complaint arose in December 2016, when the
respondent failed to handover the possession of the flat as per the
buyer agreement. ~The ;cause of-action again arose on various
occasions, including on:'a) August-2016; b) Oct. 2017; c) January
2018, d) May 2018; e) April 2019, f) December 2020 and on many
time till date, when the protests were lodged with the respondent
about its failure to deliver the project and the assurances were
given by it that the possession would be delivered by a certain
time. The cause of action is alive and continuing and will continue

to subsist till such time as this hon’ble authority restrains the
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respondent by an order of injunction and/or passes the necessary

ers.

ef sought by the complainant:

C. Reli

12. The complainant has sought following relief(s):

i,

i,

iv.

Direct the respondent to give possession of the fully

developer/constructed apartment with all amenities.

Direct the respondent to pay the delayed possession interest
on the amount paid by the aﬁn{tee, at the prescribed rate from
the due date of possessmn t‘arti}l the actual possession of the
flat is handed over as .pgn_ﬂ;i;;p;gﬁsu to section 18(1) of the
Real Estate Regulation aﬁﬂ;l)wélg}mﬁnt} Act, 2016.

Direct the respondent to provide area calculation.
v | I Y 0 b ]
Direct the respondentnot to charge labour cess.
Direct the respnndeqt not to charge external electrification

charge.

D. Reply by respondent

That the present complaint is not maintainable in law or on
facts. It is submitted that no iridlatiun of provisions of the Real
Estate (Regulation and Development) Act, 2016 read with rule
29 of the Haryana Real Estate (Regulation and Development)
Rules, 2017, has been committed by the respondent. The
institution of the present complaint constitutes gross misuse

of process of law.

. That the project of the respondent is an "ongoing project”

under RERA and the same has been registered under the Act,
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iii.

2016 and rules, 2017. Registration certificate bearing no. 385
of 2017 granted by the Haryana Real Estate Regulatory
Authority vide memo no. HRERA-179/2017/2320 dated
14.12.2017 has been appended with this reply as annexure R1.
It is submitted that the registration was valid till 31.06.2019.
Application for extension for registration of the said project
submitted by the respondent has been appended as annexure
R2.The present mmplair}t is ‘based on an erroneous
interpretation of the prmgaiéns of the Act as well as an
incorrect undﬂrstanding‘%i"_;tj'{é' ;erms and conditions of the
buyer's agreement dat&d 1}1 [19 2014 as shall be evident from
the submissions made in the fn]lnwmg paras of the present
reply. | _

The complainant had been ﬁl-l'ﬁttiéd apar‘tmEHt bearing no. B2-
082 on 8" floor ltu:atﬁd ln tower B2 having tentative super
areas measuring 2&?3@5 lfl; in the pm!gct being developed by
the respondent in thqurqj_eg‘;..}:mw}@ ‘as Privy AT4, Sector 84,
Gurgaon had been allotted by the respondent to the
complainant. That for the! purposeof obtaining allotment,
application for- allotment, had ~been ; submitted by the
complainant. The respondent had subsequently sent letter
dated 08.08.2012 along with which two sets of buyer's
agreements were sent for ezecution by the respondent to the
complainant. However, the complainant failed to execute the
buyer's agreement without any reasonable and just cause.
Consequently, the contractual relationship between the

complainant and respondent is governed by the terms and
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conditions of the application for allotment referred to above.
The application for allotment was voluntarily and consciously
executed by the complainant. Hence, the complainant is bound
by the terms and conditions incorporated in the application for
allotment in respect of the said unit. It was clearly mentioned
in the application for allotment that the allotment of the said
unit would be subject to ex2cution of flat buyer’s agreement. It
was explicitly recited in the application for allotment that until
the allotment was made and confirmed by execution of flat
buyer’s agreement, there wmﬂd:not be any concluded contract
of sale and the cnmp]ah'laq{: fwb.uld not-be entitled to enforce

the same in court of law. 8

. It was clearly mentioned in the application for allotment that

the layout and building plans displayed in the office of the
respondent were only tentative and the respondent would
have the right to make suitable and necessary alterations
therein as it may, in its sole discretion deem fit and proper.
The consequences of such revision in plans were contemplated
in clause 9 of the appli%aﬁfmﬁ ft}l"'}a']jptmﬁl_'lt. It was clearly
mentioned in clause 16, of application for allotment that the
timely payment of instalments and other sums as per schedule
of payments was specifically mentioned to be the essence of
the registration for allotment. It was further recited in the
same clause it would not be obligatory upon the respondent to
send any demand notices/reminders regarding the payments
to be made by the complainant and it would be incumbent

upon the complainant to comply with the terms of payment
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vi.

vii.

viii.

HARERA

and other terms and conditions of allotment. The
consequences for belated payments, including the liability to
pay interest for the period of delay were clearly contemplated
in the aforesaid clause of application for allotment.

It was clearly mentioned in clause 16 of application for
allotment that in the event of delay in payment of instalments,
the respondent would be entitled to cancel the registration for
allotment and to forfeit the earnest money.

It was also menﬁnned'i'-i:n".‘;éfﬁﬁse- 21 of the application for
allotment that the regﬁﬁiﬂ;em; would install an electric
substation, for wh:dh%thg@ﬁjanantwould be required to
pay charges as applicable for super area. It was categorically
recited in the aforesaid clause of application for allotment that
the complainant would traditionally pay, on demand to the
respondent is proportionate share of the cost of provision of
external electrification | (including” .but not limited to
installation of eleéhig'f-éillpst@ﬁﬂnk meter box, electric standby
generator). - .

It had been sp’édﬁcallﬁ r@lﬁgiqped in‘clanse 28 of application
for allotment that the camplainant-had undertaken to pay, on
demand government rates; taxes, cesses of all kinds including
wealth tax, and the same would be payable by the complainant
in proportion to the super area of the said unit.

It was specifically mentioned in clause 29 of application for
allotment that the complainant would be bound to obtain
physical possession of the Said Unit within a period of 30 days

from offer thereof by the respondent, failing which the
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Xi.

complainant would be liable to pay holding charges at the rate
of Rs. 5/~ per square feet of super area each month. As
highlighted above, despite dispatch of 2 sets of flat buyer’s
agreements by the respondent to the complainant along with
covering letter dated 08.08.2012, the complainant failed to
execute the same. Consequently, the complainant cannot be
permitted to urge that any frame of time had been promised to
him by the respondent for .d_ge[ij.r_er}r of physical possession of

the said unit.

That once a document __i_ggf ’:}"‘_' ed between the parties, the
rights and obligations of the parties aré determined enti rely by
the covenants inmrpnratag_-'_iﬁ_ﬂ-m.sald document. No party to a
document can be permitted. to assert any right of any nature at
variance with the terms and conditions incorporated in the
document.

That the cumplamamt has tomplﬂtely misinterpreted and
misconstrued the' teriﬁsgagd,, mnd{tions of allotment. The
complainant has falsely claimed that it had executed 2 sets of
flat buyer’s agreement : and Had sent the same to the
respondent. The cump]ai_nant..-has failed to produce on case file
any document on the basis of which he can substantiate the
dispatch of 2 sets of duly executed flat buyer's agreements to
the respondent.

That the complainant cannot be permitted to assert/stake any
claim on the basis of flat buyer’s agreement produced along
with the complaint. Without prejudice to the rights of the

respondent and without admitting/acknowledging the
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execution of flat buyer’s agreement in respect of the said unit,

it is respectfully submitted that so far as alleged non-delivery
of physical possession of the apartment is concerned, it is
submitted that in terms of clause 3(a) of the aforesaid contract
the time period for delivery of possession was 36 months
excluding a grace period of 6 months from the date of approval
of building plans or date of execution of the flat buyer's
agreement, whichever is later-, subiect to the allottee(s) having

strictly complied with all te;mis and conditions of the flat

buyer's agreement and not be g'in default of any provision of

the flat buyer's agreemantmt!‘lidmg remittance of all amounts
due and payable by the a]lﬂttee(s} under the agreement as per
the schedule :of  payment  incorporated in the buyer’s
agreement. It ig_.p?ﬂingng;-tu-iménﬁdn _th_'at the application for
approval of building =plaﬁs was subﬁ'litted on 26.08.2011
(annexure R4) and the approval for the'same was granted on
06.06.2012 (annexure R5): Therefore, the complainant cannot
alleged that time period of 36 months and grace period of 6
months shuuldjB‘E_;fcale@a@fr@iﬁﬁﬁﬁ‘:%.zﬂlz.

xii. That without admitting or acknowledging the execution of flat
buyer's agreement; it is submitted without prejudice to the
rights of the respondent that it was further provided in clause
3 (b) of said agreement that in case any delay occurred on
account of delay in sanction of the building/zoning plans by
the concerned statutory authority or due to any reason beyond
the control of the developer, the period taken by the

concerned statutory authority would also be excluded from
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the time period stipulated in the contract for delivery of
physical possession and consequently, the period for delivery
of physical possession would be extended accordingly. It was
further expressed therein that the allottees would not be
entitled to claim compensation of any nature whatsoever for
the said period extended in the manner stated above.

That for the purpose of promotion, construction and
development of the project referred to above, a number of
sanctions/ permissions were-requﬂ'ed to be obtained from the
concerned statutory aumﬁﬁiﬁmlt is respectfully submitted
that once an applieation fe,t':gr.ént of any permission/sanction
or for that matter huii_i_:_Iieg piene]zeni-ng plans etc. are
submitted for approval in the office of any statutory authority,
the developer ceases to have any control over the same. The
grant of sanction/approval to any such application/plan is the
prerogative of the concerned statutory authority over which
the developer cannot exercise any influence. As far as
respondent is concerned, it ‘h_e:_s diligently and sincerely
pursued the matter withthg tgﬁncerrred statutory authorities

for obtaining of various permissions/sanctions.

In accordance with contractual covenants incorporated in said

agreement the span of time, which was consumed in obtaining
the following approvals/sanctions deserves to be excluded from

the period agreed between the parties for delivery of physical

possession: -
S. | Nature of Date of submission | Date of Sanction | Period of time
no. | Permission/ | ofapplication for of consumed in
Appraoval grant of permission/grant | obtaining
Approval /sanction | of approval permission/appr
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oval

1 Environment | 30.05.2012 Re-submitted 4 years 11 months
Clearance under TOR (Terms
of reference) on
06.05.17

2 Environment | 06.05.2017 04.02.2020 2 Years 9 months
Clearance re-
submitted
under TOR

3 Zoning Plans | 27-04-11 03.10.2011 5 months
submitted
with DGTCP I

=g

4 | Building 26.08.2001 L |06.06.2012 9 months
Plans oy 1A

submitted
with DTCP

F ¥ LF
5 | Revised 022019 ) « . | 26.022020 12 months
Building 4 "0{% ’gj J"\"?*‘ﬁ,“?;r. \

Plans I\ /S Sy ™
submitted ~ % S
with DTCPY =| [ 155"

6 PWD 93.0?.21]13: ’ 16.08.2013 1 month
Clearance

i

"

7 | Approval ' 1?.1}4.2012:- 22.052012 1 month
from Deptt. of ' '
Mines &

Geology 2 S

W Y e L

8 | Approval 18032016 |.0107.2016 4 months
granted by -
Assistant 3|' A 1 } PA R
Divisional WAE S al &
Fire Officer |* & & .

acting on w1 = -
behalfof [ | | [ /] |(
commissiohend” o | % WS O

9 Clearance 05.09.2011 15.05.2013 19 months
from Deputy
Conservator
of Forest

10 | Aravali NOC 05.09.2011 20.06.2013 20 months
from DC

Gurgaon

xv. That from the facts and circumstances mentioned above, it is

comprehensively established that the time period mentioned
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hereinabove, was consumed in obtaining of requisite
permissions/sanctions from the concerned statutory
authorities. It is respectfully submitted that the said project
could not have been constructed, developed and implemented
by respondent without obtaining the sanctions referred to
above. Thus, respondent has been prevented by circumstances
beyond its power and control from undertaking the
implementation of the said-project during the time period
indicated above and theréfo_i;ﬁ;éﬂx#,;ame is liable to be excluded
and ought not to be takeﬁj%ﬁéﬁkuning while computing the
period of 42 months and gﬁé@_._haiad_. of 6 months as has been
explicitly provided .in -ﬁaic;l ﬁgréémént. It is pertinent to
mention that it was categorically provided in clause 3(b)(iii) of
the said agreement that in case of any default/delay by the
allottees in payment as per schedule of payment incorporated
in the buyer's, agreement, the date of handing over of
possession would “be" éxlt:ek_gjaéé:fﬁchrdingly, solely on the
developer’s discretion till the payment of all of the outstanding
amounts to the satisfaction of the developer. Since the
complainant has defaulted in timely remittance of payments as
per schedule of payment, the date of delivery of possession is
not liable to be determined in the manner alleged by the
complainant. In fact, the total outstanding amount including
interest due to be paid by the complainant to the respondent
on the date of dispatch of letter of offer of possession dated
01.12.2020 was Rs.18,58,013 /-

Page 17 of 40



HARERA

2 GURUGRAM Complaint No. 135 of 2021

xvi.

It is submitted that there is no default on part of respondent in
delivery of possession in the facts and circumstances of the
case. interest ledger dated 02.04.2021 depicting periods of
delay in remittance of outstanding payments by the
complainant as per schedule of payment incorporated in the
buyer’s agreement has been annexed as annexure R7. Thus, it
is comprehensively established that the complainant has
defaulted in payment of amounts demanded by respondent
under the buyer's agréement and therefore the time for
delivery of possession de‘ﬁﬁi&ftﬂ be extended as provided in
the buyer's agreement: Ib}s submitted. that the complainant
consciously and . ma]fclausiy chuse to’ ignore the payment
request letters and reminders issued by respondent. It needs
to be appreciated that the respondent was:under no obligation
to keep reminding "thafe coraplainant of this contractual and
financial obligations. The complainant had defaulted in making
timely payments of insf_talments which was an essential, crucial
and indispensable requirement under the buyer’s agreement.
Furthermore, when the proposed allottees default in making
timely payments-as perschedule of payments agreed upon, the
failure has a cascading effect on the operations and the cost of
execution of the project increases exponentially. The same also
results in causing of substantial losses to the developer. The
complainant chose to ignore all these aspects and wilfully
defaulted in making timely payments. It is submitted that
respondent despite defaults committed by several allottees

earnestly fulfilled its obligations under the buyer’s agreement
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and completed the project as expeditiously as possible in the

facts and circumstances of the case.

xvii. That without admitting or acknowledging in any manner the
truth or legality of the allegations put forth by the complainant
and without prejudice to any of the contentions of the
respondent, it is submitted that only such allottees, who have
complied with all the terms and conditions of the buyer's
agreement including making-timely payment of instalments
are entitled to receive qﬁj;pensatinn under the buyer's
agreement. In the case @f%h_éif-éﬁmpiainant, he had delayed
payment of instalments and consequently, he was/is not
eligible to receiveany compensation from the respondent as
alleged. It is pertinent to mention ‘that respondent had
submitted an 'ap.piicatieﬂ for grant of environment clearance to
the concerned statutory autherity in the year 2012, However,
for one reason or the other arising out of circumstances
beyond the power and control of respondent, the aforesaid
clearance was granted by Ministry of Environment, forest &
climate change only on 04.02:2020 despite due diligence
having been exercised by the respondent in this regard. No
lapse whatsoever can be attributed to respondent insofar the
delay in issuance of environment clearance is concerned. The
issuance of an environment clearance referred to above was a
precondition for submission of application for grant of
occupation certificate.

XVilLIt is further submitted that the respondent left no stones

unturned to complete the construction activity at the project
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xix.

site but unfortunately due to the outbreak of COVID-19
pandemic and the various restrictions imposed by the
governmental authorities, the construction activity and
business of the company was significantly and adversely
impacted and the functioning of almost all the government
functionaries were also brought to a standstill. Since the 37
week of February 2020, the respondents have also suffered
devastatingly because of g_l:;th_rgak, spread and resurgence of
COVID-19 in the year: %02,1 ‘The concerned statutory
authorities had earlier im]:GSeﬂ a blanket ban on construction
activities in Gurugram. Subsequently, the said embargo had
been lifted to a limited extent. H;wever, in the interregnum,
large scale migration of labour had occurred, and availability
of raw material started becoming a major cause of concern.
Despite all odds, the respondent was able to resume remaining
construction/ dg?ql@nm&pt at the ‘project site and obtain
necessary approfaﬁ*--"and sanctions  for submitting the
application for grant of occupation certificate.

The hon'ble authority was also considerate enough to
acknowledge the devastating effect of the pandemic on the real
estate industry and resultantly issued order/direction to
extend the registration and completion date or the revised
completion date or extended completion date by 6 months &
also extended the timelines concurrently for all statutory
compliances vide order dated 27.03.2020. It has further been
reported that Haryanagovernment has decided to grant

moratorium to the realty industry on compliances and interest
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payments for seven months to September 30 for all existing

projects. It has also been mentioned extensively in press
coverage that moratorium period shall imply that such
intervening period from 01.03.2020 to 30.09.2020 will be
considered as “zero period”.

xx. That it is pertinent to note that all construction activities
involving excavation, civil construction were stopped in Delhi
and NCR districts from 01;11.2018 to 10.11.2018 vide
directions issued by Enﬁ#%ﬁm Pollution [Prevention &
circular was appltgab!e J,_gm ﬂ}e “project in question and
consequently respnndent had tﬂ sus'pend its construction
activities for the said period. Respondent cannot be held liable
for any delay caused due to this fact as well. The aforesaid
circular dated 29,10.2018 is ;*appended herewith as annexure
R9. The building in-question had been completed in all
respects and was very much, eligible for grant of occupation
certificate. However, for Tteasons already stated above,
application for issuance of '@gcgﬁgt@nfcerﬁﬁcate could not be
submitted withthe, concerned statutory authority by the
respondent. It is submitted that the respondent amidst all the
hurdles and difficulties striving hard has completed the
construction at the project site and submitted the application
for obtaining the occupation certificate with the concerned
statutory authority on 16.06.2020 and since then the matter

was persistently pursued.
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XX,

The allegation of delay against the respondent is not based on
correct and true facts. The photographs comprehensively
establishing the completion of construction/development
activity at the spot have been appended with this reply as
annexure R10 to annexure R14. It is further submitted that
occupation certificate bearing no.20100 dated 11.11.2020 has
been issued by Directorate of Town and Country Planning,
Haryana, Chandigarh. The respondent has already delivered
physical possession to e*l’ar&g-tmmber of apartment owners.

That buyer's agreement m[éi‘ ‘provides that compensation
for any delay in deﬁeery b{‘ﬁe&sessmh shall only be given to
such allottees whoare net ui default of the agreement and who
have not defaulted in payment as per the payment plan
incorporated in the agreement. The complainant, having
defaulted in payment of instalments, is not entitled to any
compensation under ‘the buyer's agreement. Furthermore, in
case of delay caused due .to non--receipt of occupation
certificate or any ether_ permlssmnfsanct;en from the
competent auth@'iﬂa% Mec@fbeﬁs&tien shall be payable
being part of circumstances beyond, the power and control of
the developer. Itis ﬁri*ther-eubmittei:l that despite there being a
number of defaulters in the project, the respondent itself
infused funds into the project, earnestly fulfilled its obligations
under the buyer's agreement and completed the project as
expeditiously as possible in the facts and circumstances of the
case. Therefore, cumulatively considering the facts and

circumstances of the present case, no delay whatsoever can be
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attributed to the respondent by the complainant. However, all
these crucial and important facts have been deliberately
concealed by the complainant from this honourable authority.

xxiii. The complaint has been preferred on absolutely baseless,
unfounded and legally and factually unsustainable surmises
which can never inspire the confidence of this honourable
authority. The accusations levelled by the complainant is
completely devoid of merit., The complaint filed by the
complainant deserves to. l:le d‘ﬁnissed

14. 13. Copies of all the relevant i'fuduments have been filed and
placed on record. Their’ authenticity is not in dispute. Hence, the
complaint can be decided on the basis of these undisputed

documents and submission made by the parties.

E. Jurisdiction of the authority:

15. The plea of the respuqdent rrega,rding rejection of complaint on
ground of jurisdiction stands re;mted. The‘authority observes that
it has territorial as well as subject matter jurisdiction to adjudicate
the present complaint for the réasons given below.

E.1 Territorial jurisdiction

As per notification no. 1/92/2017-1TCP dated 14.12.2017 issued
by Town and Country Planning Department, the jurisdiction of
Real Estate Regulatory Authority, Gurugram shall be entire
Gurugram District for all purpose with offices situated in
Gurugram. In the present case, the project in question is situated

within the planning area of Gurugram district. Therefore, this
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authority has complete territorial jurisdiction to deal with the

present complaint.

E. Il Subject matter jurisdiction

Section 11(4)(a) of the Act, 2016 provides that the promoter shall
be responsible to the allottee as per agreement for sale. Section

11(4)(a) is reproduced as hereunder:
Section 11(4)(a)

Be responsible for all obligations, responsibilities and functions
under the provisions of this dﬁﬁﬂr the rules and regulations made
thereunder or to the aHattqas as'per: ﬁhe agreement for sale, or to
the association of allottees, as the case may be, till the conveyance of
all the apartments, plots or: b.‘.’lﬂdmys, as. the case may be, to the
allottees, or the common.areas to the association of allottees or the
competent autharity, as the case may be;

Section 34-Functions of the Authority:

34(f) of the Act provides to qnshre compliance of the obligations
cast upon the promaoters, the allottees and the real estate agents
under this Act and the rules and regulations made thereunder.

So, in view of the provisions of the Act quoted above, the authority
has complete jurisdiction to decide the complaint regarding non-
compliance of obligations by the promoter leaving aside
compensation which is to be decided by the adjudicating officer if

pursued by the complainant at a later stage.

F. Findings on the objection raised by the respondent:

17.

18.

F.I Objection regarding maintainability of the complaint.

The respondent contended that the present complaint is not
maintainable as it has not violated any provision of the Act.

The authority, in the succeeding paras of the order, has observed
that the respondent is in contravention of the section 11(4)(a)

read with proviso to section 18(1) of the Act by not handing over
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possession by the due date as per the agreement. Therefore, the
complaint is maintainable.
Findings on the relief sought by the complainant

G.1 Calculation for super area

The complainant in the complaint has submitted that the allottee
booked a unit admeasuring 2070 sq. ft. in the project "Spaze Privy
At4. The area of the said unit was increased to 2275 sq. ft. vide
letter of offer of possession dax:e@ 01.12.2020 without giving any
prior intimation to, or by tﬂkﬁﬁ'&ﬁy written consent from the
allottee. The said fact has notbeen denied by the respondent in its
reply. The allottee in the iaiimqmglam_t prayed inter alia for
directing the respondent to f}l@éﬁiﬂéﬂﬁa ealculation. Clause 1.2(d)
is reproduced hereunder:
“1.2(d) Super Area.

The consideration of the Apartment is calculated on the basis of
Super Area, and it:has been made clear to’ tﬁe ‘Apartment Allottee(s)

by the Developer that the querAm of theﬂpartmenr as defined in

Annexure-1 is tentative and subject to change.

From the bare perusal of clause 1.2(d) of the agreement, there is
evidence on the record ta'--shgw'. tﬁat the respondent has allotted
an approximate super area of 2070 sq. ft. and the areas were
tentative and were subject to change till the time of construction
of the group housing complex. Clause 1.1 provides description of
the property which mentions about sale of super and the buyer
has signed the agreement. Also, by virtue of allotment letter dated
24.03.2012, the complainant had been made to understand and
had agreed that the super area mentioned in the agreement was

only a tentative area which was subject to the alteration till the
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time of construction of the complex. The respondent in its defence
submitted that as per the terms and conditions of the builder
buyer's agreement, the builder was not bound to inform the
allottee with regards to the increase in super area.

21. Relevant clauses of the agreement are reproduced hereunder:

‘Clause 1(1.2) (e) (ii) Alterations in the lay out plan and
design

Ii) That in case of any major alteration/modification resulting in excess
of 10% change in the super area. ';ghrg Apartment in the sole opinion
of the DEVELOPER any tﬂn{e or ‘to and upon the grant of
occupation  certificate, The - .‘E‘LﬁPER shall intimate the
APARTMENT ALLOTTEE(s) in'Writing the changes thereof and the

resultant change, if any, fn'_fﬁe;.ﬁ‘g{a Price of the APARTMENT to be

paid by him/her and the APARTMENT ALLOTTEE(S) agrees to deliver
to the DEFELGPER-iff"w;‘IEfﬁﬁ hi</her ¢onsent.or. objections to the
changes within fifteen (15) days from the date of dispatch by the

DEVELOPER of: such notice failing 'which the APARTMENT

ALLOTTEE(s) shall be deemed to haye given his/her-full consent to all

such a.’tfmrfan/mamﬁcan‘an"an‘ﬁ' for payments, if.any, to be paid in

consequence thereof If the written notice  of the APARTMNET

ALLOTTEE(S) shall be deemed to have given his/her full consent to all

such alterations/modification and for payments, is any, to be paid in

consequence thereof; \If written notice. of/ the APARTMENT

ALLOTTEE(s) is recefl'f!!d_‘%‘_ﬁt_-h DEVEL PER-within fifteen (15) days

of intimation in writfné‘"by..,lggé b}?T?E'L'LCJfPER indicating his/her/its

non-consent/objection to such alterations/modifications as intimated
by the DEVELOPER to the' APARYMENT ALLOTTEE(s), then in such
case, the Agreement shall be cancelled without further notice and the

DEVELOPER shall refund the money received from the APARTMEN

ALLOTTEE(s) after deducting Earrest Money within ninety(90) days

from the date of initimation. received by the DEVELOPER from the

APARTMENT ALLOTTEE(s). On payment of the money after making

deductions as stated above the DEVELOPER and/or the APARTMENT

ALLOTTEE(S)shall be released and discharged from all its obligation

and liabilities under this Agreement. In such a situation, the

DEVELOPER shall have an absolute and unfettered right to allot,

transfer, sell and assign the APARTMENT and all attendant rights

and liabilities to a third party. It being specifically agreed that
irrespective of any outstanding amount payable by the DEVELOPER
to the APARTMENT ALLOTTEE(s), the APARTMENT ALLOTTEE(S)
shall have no right, lien or charge on the APARTMENT in respect of

which refund as contemplated by this clause is payable.”
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As per clause 1(1.2) (e)(ii) of the agreement, it is evident that the

respondent has agreed to intimate the allottee in case of any
major alteration/modification resulting in excess of 10% change
in the super area of the apartment as per the policy guidelines of
DGTCP as may be applicable from time to time and any changes
approved by the competent authority shall automatically
supersede the present approved layout plan/building plans of the
commercial complex. The autherity observes that the building
plans for the project in quesﬂnmﬁhm approved by the competent
authority  on  06.06. 2013_,: “vide memo. No. ZP-
699/]D(BS)/2012/9678.. Thm‘édﬁ‘ér bhe. revised sanction plan
was obtained by the' raspund&nt {m:, 09 01.2020. A copy of the
same has been annexed in the file. The super area once defined in
the agreement would not undergo any. change if there were no
change in the building plan. If there was a revision in the building
plan, then also allottee should have been informed about the
increase/decrease in the super area on-account of revision of
building plans supported with due justification in writing.

The authority therefore opinesithat until the justification/basis is
given by the promoter for increase-in-super area, the promoter is
not entitled to payment of any excess super area over and above
what has been initially mentioned in the builder buyer agreement,
least in the circumstances where such demand has been raised by
the builder without giving supporting documents and justification.
The Act has made it compulsory for the builders/developers to
indicate the carpet area of the flat, and the problem of super area

has been addressed but regarding on-going projects where
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builder buyer agreements were entered into prior to coming into

force the Real Estate (Regulation and Development) Act, 2016
matter is to be examined on case-to-case basis.

In the present complaint, the approximately super area of the unit
in the buyer’s agreement was shown to be 2070 sq.ft. and has now
been 2275 sq.ft. at the time of offer of possession. Therefore, the
area of the said unit can be said to be increased by 205 sq.ft. In
other word, the area of the said-unit is increased by 9.90%. The
respondent, therefore, is entft}gdfl:u charge for the same at the
agreed rates since the incre@&ﬁ}ﬁﬁper area 205 sq. ft which is
less than 10%. Huweveﬁzﬂﬁs ty‘ill r&main,subject to the conditions
that the flats and other cnqi_pqnems of the super area in the
project have been constructed in accordance with the plans
approved by the department/competent authorities. In view of
the above discussion, the authority holds that the demand for
extra payment on account of increase in the super area from 2070
5q.ft. to 2275 sq.ft. by the promoter from the complainant is legal
but subject to condition EhatheTﬁrE rﬁis___iqg such demands, details
have to be givet‘f"ﬁg I:h@g aﬂoﬁehndﬂnthﬁut justification of
increase in super area any-demand raised is quashed

G.I1 Labour cess

The complainant pleaded in the complaint that the
respondent/builder has demanded a charge of Rs 26,641/- on
pretext of labour cess vide notice of possession dated 01.12.2020
which is illegal and unjustifiable and not tenable in the eyes of law.
Complainant further stated that he approached the office of the
respondent for rectification of the alleged illegal and unjustifiable
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demand by the respondent; /builder but the respondent outrightly

refused to do the same. In reply to this the respondent submitted
that all the final demand raised by him are justifiable and
complainant choose to ignore and not pay the same. It is pertinent
to mention here that the respondent vide offer of possession letter
raised labour cess charge @11.71 sq.ft. totalling to the amount of
Rs 26,641/- on perusal of the BBA signed between both the
parties it can be inferred that- the agreement contains no such
clause as to payment of " IabMEess charges whereas other
charges/demands raised by ﬂﬁ,ﬁkbﬂndent /builder are clearly
outlined in the BBA thEI‘Efﬂ!‘E; thie ‘complainant is not liable to pay
the labour cess charges as the demand of labour cess charges
raised by the respondent is unjustifiable from the allottee and the
respondent/builder is himself liable to pay the labour cess
charges. The respondent be directed to withdraw the unjustified
demand of the pretext of labour cess. The builder is supposed to
construction and which goes to ;ﬁélfe_ifé'boards to undertake social
security schemes and welfare. measure for building and other
construction workers. So; the respendent is not liable to charge
the labour cess.

G.I1 External electrification charges

While issuing offer of possession of the allotted unit vide letter
dated 01.12.2020, besides asking for payment of amount due, the
respondent/builder also raised a demand of Rs. 3,25,151/- for
external electrification (including 33KV) water, sewer and meter

charges with GST. It is pleaded by the respondent that as per
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buyer's agreement dated 11.09.2014 the allottee is liable to pay

that amount.

Clause 1.2 of the buyer's agreement is reproduced below:

“1.2. Consideration

a) Sale Price

The Sale Price of the APARTMENT (“Sale Price”) payable by the
APARTMENT ALLOTTEE(s) to the DEVELOPER inclusive of
External Development Charges, infrastructure development
Charges Preferential Location Charges (whenever applicable) is
Rs. 1,14,73,106/- (Rupees One (rore Fourteen Lakhs Seventy-
Three Thousand One Hﬂndmd} ‘payable by the Apartment
Allottee(s) as per the t;%mr Plan annexed herewith as

&

Annexure-1. In addition ment Allottee agrees and
undertakes to pay Service Tax or.any other tax as, may be
demanded by the’ Bﬂ’?lﬂpﬂ in. “terms of applicable
!aws,{gufdeﬁnes AN

Jn

A perusal of clause. 1‘2€0f the‘ﬁbﬂ*ﬁnenﬂnned agreement shows
the total sale price of the allotted unit as Rs. 1,14,73,106/- in
addition to sewieeif:fgi; or.any other tax as)per the demand raised
in terms of applicable lastgulde]ines. The payment plan does
not mention separately the-charges-as being demanded by the
respondent/builder in ﬂie*headmgdemii'ed above. However, there
is sub clause (vii) to ciﬂgseﬁ?oﬁtﬁh@a@eement providing the
liability of the allottee to'p “:bthé exﬁ‘a ‘charges on account of
external electrification as: tl_ﬂn'g_lnded__ by HUDA. The relevant

clause reproduced hereunder:

"5. Electricity
vii. That the Apartment Alluttee(s) undertakes to pay extra

charges on account of external electrification as demanded by
HUDA."

There is nothing no record that any demand in this regard has
been raised by HUDA against the developer. So, the demand raised

with regard to external electrification by the respondent/builder
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cannot said to be justified in any manner. Similarly, it is not

evident from a perusal of builder agreement that the allottee is
liable to pay separately for water, sewer and meter charges with
GST. No doubt for availing and using those services, the allottee is
liable to pay but not for setting up sewage treatment plant.
However, for getting power connection through power meter, the
allottee is liable to pay as per the norm’s setup by the electricity
department.

G.IV Delay possession chargqg::;-:f-;-

[n the present complaint, -tﬁ*é:"iéﬁﬁfélainant intends to continue
with the project and is s&eking delay possession charges as
provided under the proviso to section 18(1) of the Act. Sec. 18(1)

proviso reads as under:

Section 1 B-.-;-'Hetum of unfburi't and rdmp‘ehsu tion

If the pmmarer faﬁs tu f:ampfm:e or is unable to give possession
of an apartment, plotor building, -

Provided that where an allottee"does not intend to withdraw
from the project, he shallibepaid, by the promoter, interest for
every month of delay, till the handing over of the possession, at
such rate as may be prescribed

The clause 3(a) of the apartment buyer agreement (in short,
agreement) provides the time period of handing over of

possession and is reproduced below:

3. Possession
a) Offer of possession.
That subject to terms of this clause and subject to the APARTMENT
ALLOTTEE(S) having complied with all the terms and conditions of
this Agreement and not being in default under any of the
provisions of this Agreement and further subject to compliance
with all provisions, formalities, registration of sale deed,
documentation, payment of all amount due and payable to the
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DEVELOPER by the APARTMENT ALLOTTEES) under this
agreement etc,, as prescribed by the DEVELOPER, the DEVELOPER
proposes to hand over the possession of the APARTMENT within a
period of forty two months (excluding a grace period of six
months) from the date of approval of building plans or date of
signing of this Agreement whichever is later. It is however
understood between the parties that the possession of various
Blocks/Towers comprised in the Complex as also the various
common facilities planned therein shall be ready & completed in
phases and will be handed uver to the allottees of different
Block/Towers as and when completed and in a phased manner.

At the outset, it is relevant to comment on the preset possession
clause of the agreemenh;.%%g; the possession has been
subjected to all kinds of terms and conditions of this agreement
and the complainant not being in. default under any provisions of
this agreement and cumpliaqcé with all provisions, formalities and
documentation as prescribed :y I':he:.pmmn'ter. The drafting of this
clause and incorperation of such conditions are not only vague
and uncertain but saheavi%y Ipad&d in favqu_r-'ﬂf-the promoter and
against the allutteéélthai'feﬁen&oﬁhaﬂtieﬁijﬂ'- documentations etc.
as prescribed by the prumuter may i_nal;_& the possession clause
irrelevant for the purpose af'-':-i'_ﬂptfef!'ﬁnd the commitment date for

handing over pussession.i&s&-it_é meaniﬁ&

The buyer's agreement is a pivotal legal document which should
ensure that the rights and liabilities of both builders/promoters
and buyers/allottee are protected candidly. The apartment
buyer’'s agreement lays down the terms that govern the sale of
different kinds of properties like residentials, commercials etc,
between the buyer and builder. It is in the interest of both the
parties to have a well-drafted apartment buyer's agreement which

would thereby protect the rights of both the builder and buyer in
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the unfortunate event of a dispute that may arise. It should be
drafted in the simple and unambiguous language which may be
understood by a common man with an ordinary educational
background. It should contain a provision with regard to
stipulated time of delivery of possession of the apartment, plot or
building, as the case may be and the right of the buyer/allottee in
case of delay in possession of the unit. In pre-RERA period it was a
general practice among the promoters/developers to invariably
draft the terms of the apartment buyer’s agreement in a manner
that benefited only the pruﬁ‘i&ﬂm’ﬁﬂeveicpers It had arbitrary,
unilateral, and unclear clausa.wmgi either-blatantly favoured the
promoters/d Eveiupér!faf 331;'& thmE@beneﬁt of doubt because
of the total absenceof clarity over the matter.

The authority has gone _thruﬁg_]: the possession clause of the
agreement. At the outset, it is relevant to comment on the pre-set
possession clause of the agreement wherein the possession has
been subjected to all kinds af terms-and conditions of this
agreement and the complainant not.being in default under any
provisions of this ‘agreements and in compliance with all
provisions, formalities and documentation as prescribed by the
promoter, The drafting of this clause and incorporation of such
conditions are not only vague and uncertain but so heavily loaded
in favour of the promoter and against the allottee that even a
single default by the allottee in fulfilling formalities and
documentations etc. as prescribed by the promoter may make the
possession clause irrelevant for the purpose of allottee and the

commitment date for handing over possession loses its meaning,
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The incorporation of such clause in the apartment buyer's

agreement by the promoter is just to evade the liability towards
timely delivery of subject unit and to deprive the allottee of his
right accruing after delay in possession. This is just to comment as
to how the builder has misused his dominant position and drafted
such mischievous clause in the agreement and the allottee is left

with no option but to sign on the dotted lines.

Admissibility of grace periud* The respondent promoter has
o

€ ‘____jfpfthe unit within a period of
42 months (excluding a g;aeé@?ﬂoﬂ%fﬁ months) from the date of
approval and of bmldmg;ﬂa.usnr Qam of signing of this agreement

proposed to handover the p o

whichever is later, In the pr'esant case, the promoter is seeking 6
months’ time as grace period. But the grace period is unqualified
and does not prescribe any preconditions for the grant of grace
period of 6 months. The said period of 6 months is allowed for the
exigencies beyond the control of the promoter. Therefore, the due
date of possession conﬁé&dut.‘?ﬁ be 08.08.2016.

Admissibility of delay %@&ﬁ“ﬁl’@‘r‘g&s at prescribed rate
of interest: The fﬁrﬁb[ﬁi ﬁis%e&kﬁtg‘ delay possession charges
however, provisa to.section 18! provides that where an allottee
does not intend to withdraw frcn:l the project, he shall be paid, by
the promoter, interest for every month of delay, till the handing
over of possession, at such rate as may be prescribed and it has
been prescribed under rule 15 of the rules. Rule 15 has been

reproduced as under:

Rule 15. Prescribed rate of interest- [Proviso to section 12,
section 18 and sub-section (4) and subsection (7) of section 19]
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(1)  For the purpose of proviso to section 12: section 18;
and sub-sections (4) and (7) of section 19, the “interest
at the rate prescrioed” shall be the State Bank of India
highest marginal cost of lending rate +2%.:

Provided that in case the State Bank of India marginal cost af
lending rate (MCLR) is not in use, it shall be replaced by such
benchmark lending rates which the State Bank of India may fix
from time to time for lending to the general public.

37. The legislature in its wisdom in the subordinate legislation under

38.

39.

the provision of rule 15 of the rules, has determined the
prescribed rate of interest. Th= rate of interest so determined by
the legislature, is reasunablggﬁﬁ;ﬁt}:e said rule is followed to

. - - I-'{:h.‘ ‘.:.r';.I\ ¥ W
award the interest, it will ensure tniform practice in all the cases.

Consequently, as per webﬁt&"oi“tﬁ‘& State Bank of India i.e,
https://sbi.co.in, the margiifﬁf '-i‘.‘bﬁf”afxrehding rate (in short,
MCLR) as on date i.e, 15.03:2022 is @ 7.30%. Accordingly, the
prescribed rate of interest will be marginal cost of lending rate
+2% i.e., 9.30%. .

The definition of terﬁ*’ﬁﬁﬁ&réé’l‘"‘%ﬁ"s‘“ﬁﬁéﬂﬁqa:under section 2(za) of
the Act provides that the rate-of interest chargeable from the

% n B

o e
allottee by the prometer, in mée of default, shall be equal to the
rate of interest which the promoter shall be liable to pay the
allottee, in case of default: The relevant section is reproduced

below;

"(za) "interest” means the rates of interest payable by the
promoter or the allottee, as the case may be.

Explanation. —For the pyrpose of this clause—

(i) the rate of interest chargeable from the allottee by the
promoter, in case of default, shall be equal to the rate of
interest which the promoter shall be liable to pay the
allottee, in case of default.

(i)  the interest payable by the promoter to the allottee shall
be from the date the promoter received the amount or

Page 35 of 40



40.

41.

42.

HARERA

<2 GURUGRAM Complaint No. 135 of 2021

any part thereof till the date the amount or part thereof
and interest thereon is refunded, and the interest
payable by the allottee to the promoter shall be from the
date the allottee defaults in payment to the promoter till
the date it is paid;”

Therefore, interest on the delay payments from the complainant
shall be charged at the prescribed rate ie, 9.30% by the

respondent/promoter which is the same as is being granted to the

complainant in case of delayed possession charges.

On consideration of the ﬂf_l,""' 2nts available on record and

submissions made by buth tﬁ&%hafﬂes the authority is satisfied
that the respondent isin ﬂanqwehnun of'the section 11(4)(a) of
the Act by not hanlgigg!gtferipﬁ“%_s}g_s__%iﬂpn by the due date as per the
agreement. By virtue of clause 3(a) of the unit-buyer’s agreement,
the developer proposes to hand over the possession of the
apartment within a‘.’_peﬁmfl nﬁfuﬁty-ﬂvn (42) months (excluding a
grace period of 6 months) from the date .of approval of building
plans or date of signing of this agreemerit-whichever is later. The
date of execution of __agl‘:_gem,g:ﬁ;t" is not given so the due date is
calculated from the date ﬁetﬁé’t’ of ‘buyer's agreement i.e.
08.08.2012. The date of letter of buyer's-agreement being later,
the due date of handing over-of possession is reckoned from the
date of buyer’s agreement and the grace period of 6 months is also
allowed being unqualified /unconditional. Therefore, the due date

of handing over of possession comes out to be 08.08.2016.

It is pleaded on behalf of the respondent that complaint bearing
no. 1464 of 2019 titled as Deepak Trikha Vs. Spaze Towers Pvt.

Ltd. pertaining to the project “Spaze Privy at4” also subject matter
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of the complaint disposed on 29.01.2020, the hon'ble authority

;3

allowed 139 days to be treated as zero period while calculating
delayed possession charges. So, in this case also though the
respondent has explained that the delay in completing the project
was due to reasons such as the time taken for environment
clearance, zoning plans, building plans approval from department
of mines, zoology fire NOC, clearance from forest department and

Aravli NOC from which cnme&-tu--;.be considerable period but in

"-‘f“'n'

thority, it be allowed grace of 139
days while calculating delay paszgsgfgn charges.

view of earlier decision of th?ef'

Though the respondent took af"piea w.r.t giving 139 days of grace
period for handing over ﬁ&ﬁﬁesﬁiﬂh of. the allotted unit, the
authority is of thewiew that the grace period of 6 months has
already been allowed to the respondent being unqualified and the
period of 139 days: declared as zero period in the aforesaid
complaint is already.included in the grace period of 6 months, The
respondent cannot be alluwed grace period for two time.
Therefore, the due date of handing,over.of possession 08.08.2016.

The respondent has Eeen applied for the occupation certificate on
17.06.2020 and the same has been granted by the competent
authority on 11.11.2020. Copies of the same have been placed on
record. The authority is of the considered view that there is delay
on the part of the respondent to offer physical possession of the
allotted unit to the complainant as per the terms and conditions of
the buyer’s agreement. It is the failure on part of the promoter to

fulfil its obligations and responsibilities as per the buyer’s
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agreement to hand over the possession within the stipulated

period.

Section 19(10) of the Act obligates the allottee to take possession
of the subject unit within 2 months from the date of receipt of
occupation certificate. In the present complaint, the occupation
certificate was granted by the competent authority on 11.11.2020,
Therefore, in the interest of natural justice, the complainant
should be given 2 months’ ti'ine from the date of offer of
possession. This 2 months’ aﬁ*rﬁ ﬁ}}able time is being given to the
complainant keeping in mfnd‘ ‘that.even after intimation of
possession practically he has tolarrange a lot of logistics and
requisite docu ment&ﬁnalhdih’g}ﬁut not limited to inspection of the
completely finished-unit but tﬁis is;subjecf‘ﬁtb' that the unit being
handed over at the time ofé. taking possession is in habitable
condition. It is furtﬁér éla’t‘if‘éﬂ that the delay possession charges
shall be payable fra\sn &E“dqﬁ_d%te gflpﬁs’;:essmn + six months of
grace period is allowed i.e, 08,08; 2016 till the expiry of 2 months
from the date of offer of poss@ss;un«{ﬁlglz_,ZGZD] which comes out
to be 01.02.2021.

Accordingly, the non-compliance-of the mandate contained in
section 11(4)(a) read with secﬁnn 18(1) of the Act on the part of
the respondent is established. As such the complainant is entitled
to delay possession at prescribed rate of interest i.e. 9.30% p.a.
w.e.f. 08.08.2016 till the expiry of 2 months from the date of offer
of possession (01.12.2020) which comes out to be 01.02.2021 as
per provisions of section 18(1) of the Act read with rule 15 of the
rules and section 19(10) of the Act of 2016.
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Directions of the authority:

Hence, the authority hereby passes this order and issue the

following directions under section 37 of the Act to ensure

compliance of obligation cast upon the promoter as per the

function entrusted to the authority under section 34(f) of the Act
of 2016:

i.

Hl.

The respondent is directed to pay the interest at the
prescribed rate i.e. 9.30% per annum for every month of
delay on the amount paid Ey‘fba complainant from due date
of possession + six. mnnths nF grace period is allowed i.e.
08.08.2016 till the expiry‘of 2 months from the date of offer
of possession (01.12.2020) which comes out to be 01.02.2021
The arrears of interest accrued so far shall be paid to the
complainant within 90 days from the date of this order as per
rule 16(2) of the rules.

The complainant is d'j_r&a;gg"._tgﬂpa_}r outstanding dues, if any,
after adjustment uf'ihtérésﬁf%ﬁﬁd“é]ayed period.

The rate of interest chargeable from the complainant/allottee
by the promoter, in e’asé af default shall be charged at the
prescribed rate i.e, 9.30% by the respondent/promoter
which is the same rate of interest which the promoter shall
be liable to pay the allottee, in case of default i.e., the delay
possession charges as per section 2(za) of the Act.

Direct the respondent to provide the calculation of super area
of the project as well as of the allotted unit within a period of
30 days.
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v. The respondent shall not charge anything from the

complainant which is not the part of buyer's agreement. The
respondent is not entitled to charge holding charges from the
complainant/allottee at any point of time even after being
part of the builder buyer's agreement as per law settled by
Hon'ble Supreme Court in civil appeal nos. 3864-3889/2020
on 14.12.2020

48. Complaint stands disposed uf

49. File be consigned to registry. ‘& %

_'.‘:...-' * ﬁ'b‘é-’-"‘"i'.l'l ﬁ N

V.- O e, \Ehanae
(Vijay Km%y ST [rﬂr Khandelwal)
Member 4 b irman

Haryana Rea@%tate Reﬁulﬁtm‘y Anthopty Gurugram
Dated: 15.03.2022 - °
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