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BEFORE THE HARYANA REAL ESTATE REGULATORY
AUTHORITY, GURUGRAM

Complaint no. : 8250f2021
First date of hearing: 04.05.2021
Date of decision  : 10.02.2022

1. Abeda Khan
2. Sajid Khan

Both RR/o: Lex Alliance, A—-Hi; _I . '. Complainants
New Delhi- 110024 gi
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Athena Infrastructure thmdﬁ
Regd. office: M-62 & 63, Ist floor, Eﬂtﬁ!aught Place,
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Dr. KK Khandelwal ' | Chairman
Shri Vijay Kumar Goyal wL AR e Member
APPEARANCE: & E ;?fr >

Smt. Medhya Ahluwaha Ad!.'ncate for the complainants

Shri Rahul Yadav h L % E‘ h_%ﬁdvicste for the respondent

1. The present complaint '_daied | *.1?{:‘.@3 21 has been filed by the
complainants/allottees in Form CRA under section 31 of the Real Estate
(Regulation and Development) Act, 2016 {Ein short, the Act) read with rule
28 of the Haryana Real Estate (Regulation and Development) Rules, 2017 (in
short, the Rules) for violation of section llfiﬁj[éﬂ of the Act wherein itis inter
alia prescribed that the promoter shall be responsible for all obligations,
responsibilities and functions to the allottee as per the agreement for sale

executed inter-se them.
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B GURUGRAM

A. Unit and Project related details:

| Complaint no. 825 of 2021

2. The particulars of the project, the details nfisale consideration, the amount

paid by the complainants, date of prapuse{i handing over the possession,

delay period, if any, have been detailed in the following tabular form:

S. | Heads
No.

Information

1

Name and location of the project

"Indiabulls Enigma”, Sector 1 10,

Nature of the project
3. | Project area
4, | DTCP License

| 'a[gaz:%

ypnﬂﬁmed 29.01.2011 valid till

ﬁ!b]i 2023

| Mfs Athena Irrfrhstructure Private

L p p—

0f2017 dated 20.11.2017
g 31.08.2018
17 dated 17.11.2017
| valid till 30.09. 2018
''983 anDlT dated 20.11.2017
valid till 31.03.2018
346 of 2017 dated 08,11.2017
valid till 31.08.2018

6 | Date of execution of | flat

buyer's agreement

04.01.2012
[As per page no. 38 of complaint)

7. | Unit no. |- 061 on 6t floor, tower |
. (As gker page no, 42 of the cumplhlnl:__]l__
8. | Super Area 3880 sq. ft.

(As ]'n:r page na. 42 of the complaint]
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HARERA

™ GUH UGHAM Complaint no. 825 of 2021
9. | Payment plan Construction linked payment plan
: (As per page 55 of the complaint)
| 10. | Total consideration Rs. 2,33,90,600/
(As Eper applicant ledger |dated
09.05.2019 on page no. 62 of complaint]
11. | Total amount paid by the Rs. Z, 1-2 91,427 /- .
complainants (As per applicant ledger dated
0s. DEFEUI‘J on page no. 62 of complaint)
12.| Due date of delivery of 04. l'.'l?‘,z 015
possession [Calcnrl.zﬂ.ed from the date of the

(As per clause 21 of the ngrmmﬂéﬁl
The Developer shall endeavour, 68

building fUnit within a per

Agreement
payment by the Bu frsji:ﬁm:
Price payable m;nqh:'hg

Developer on completion "'hf Ehe
construction /devel npmertuhﬂj'uqa&

shall within 60 dm remi
dues and fake possess ﬂfﬁiﬂ

complete the construction of the Saig e

.trmiﬁri'-

Payment Plan applicabie I:nfrﬂn orlas |
demanded by the ﬂﬂuﬁfﬁpﬂr The |

final call notice to the waf‘r ﬁwf

agreement Le; 04.01.2012 + grace

- B dﬁ
f |
13.| Endorsement dated 28106, 2
B | 'r wmu‘f;ﬁ{] of the mmplajm}
14. | Add- on endo csement dated * 08.11.201
(As per page no. 61 of complaint)
' 15. | Occupation Certificate 17.08.2018
(As per page no. 40 of reply)
16. | Dffer of possession 09.05.2019
(As ]lmer page no. 64 of the complai nt]
! ]
17, | Possession letter 13.06.201%

[As 1I

yer page no. 66 of the complaint)
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ﬁﬂ. Delay in delivery of possession | 2 years 11 days
from date of endorsement
(28.062017) tll offer of
possession (09.05.2019) + 2
‘ - months Le.; 09.07.2019

B. Facts of the complaint

That the original allottee booked a residential flat in the project of the

respondent namely “Indiabulls Enigma” at Sector 110, Gurgaon in Pawala
o [

Khusrupur Village, Gurgaon Tﬁhﬁii;’. urga | (hereinafter, “the project”).

.-\.I.

That the representatives of [ndlaﬂ '
priginal allottee that the Indtajm.l.lsjﬁ vel
its 100% subsidiary ng'si MEHH ﬁﬂsﬁﬁi tur'E Ltd-.. It was stated that the

'Estate Ltd. represented to the
1 g¢e above project through
Indiabulls Enigma is a premium. I'ti"" mu_l’ti{utnre}' project being
develupedmmtheassfﬁ:;q:eqf i er a rlé]l:ﬁfennn{'ned architects. It was

also represented that\a{ ?e@\fr)? Iﬁéms‘ and approvals has been

obtained from the concerned. {.&ﬁpm@ﬁ}lﬁﬂﬂes to complete the project

|

within the promised time frart}e w,
l"fi_
That the original allottee was I'.ﬂ hnn'T( e abmre flat by showing brochures

and advertisements material depisﬁn}th’ the project will be developed as

a state-of-art project and shall be one of its kind. Mr. Hardesh Dhingra was

influenced by the rosy pictures put forth by the representations of the
| |

respondent.

That Mr. Hardesh Dhingra was induced by the assurances and promises

made by the respondent/ promoter and accordingly, booked a flat with the
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respondent, Pursuant to the booking, an alletment vide allotment letter

dated 23,11.2011 was made in favour of Mr. Hardesh Dhingra.

That a flat buyer agreement (hereinafter, "FBA") dated 04.01.201Z was

executed between the parties and vide aforesaid FBA the respondent

allotted flat bearing No. J-061 on 6th floor in tower No. |, admeasuring super
[

area of 3880 sq. ft. to Mr. Hardesh Dhingra. Itis pertinent to mention that the

04.01.2012 in favour o um cumpiama | vide ﬂnd{lrsement sheet dated

s

26.06.2017 and add-unﬁmlurqpmqm da -l.'!.ﬂkllr.zﬂ]f’?

That the cumplainantsi;mge pair.l tmalﬂ pr Rs.2,42,91427/- towards
the aforesaid residential flat fmg%[h:rm‘gél ‘2 to as and when demanded

by the respondent, During the exéeution of the flat buyer agreement the

J |
respondent,/ promoter had en I!%, :
complainants which WEJ:E Fl‘ﬂ’-’.ibil-lﬂlf UL

respondent has tnllected more than 100% of the sale consideration, which

nt ﬁceipts in favour of the

palme of earlier allottee. The
is also in terms with the construction ]inkenfl payment plan, however despite
collecting 100% payment, the respondent,/ promoter was miserably failed

to offer the possession of the flat in question till 09.05.2019,

That the respondent promised to complete the project within a period of 36

months from the date of execution of the flat buyer agreement with a further
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grace period of six months. The flat buyer's agreement was executed on

(4.01.2012. That the respondent has failed to complete the project in time,

resulting in extreme kind of mental distress, pain and agony to the

complainants.

That on 09.05.2019, after an inordinate| delay of around 5 years, the

respondent offered the possession to the complainants and on 13.06.2019

the complainants took over the possessic n,ff the said flat

T L
ﬂw |

Athena Infrastructure [_;I:li.j'l: 'ﬁas

p.the cﬁﬁ;:; r}.mtmn the respondent

] q{;rtilgﬁfg }'aralj Properties Ltd.
e

me 2 to the detriment of the

s
A to D will have 17 ﬂn-pfm Huwever;, d

and another Sl.lbﬁldlﬁq.'j"
changed the original ;ﬂ\ﬁ

complainants and uniIanl.'ne-r'.'atl!’;-‘i1 \Creas .«ﬂ;:‘guors in towers A to D. The
. .-"‘
increase in floors/increas se in FAR ; the entire theme of the project.

D A

It shall ultimately dlst!l,n'h‘tl'@ dgr@ the olony and its basic design & it

: . g 2l | o
will create an extra burden on the cammon f,men ities and facilities.
o’ TN MV

That the respondent increased the saleable area much more than was
originally represented by them, which will lead to a strain on the common
facilities like open areas, car parking space, club facilities, swimming pool
usage, as with an increase in population|density, the ease of the use of
common facilities is seriously compromised against the interest of the

complainants. Moreover, the strength of the structure of tower A to D has
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= GURUGRAM Complaint no. 825 of 2021

been compromised of the foundation desigl:led and built for 17 floors would

not withstand the additional load of 4 floors.

That the respondent did not seek the consent of the complainants for
increasing the floors and increased the floors in a secretive manner. It is
stated that the enhancement of FAR is in total violation of representations
made in the respondent’ advertisement material displayed at site as well as

on the internet.

Iq,,the urig;lnaihulidlng plans. In
this regard, it is pertit;an&}gﬁilu' %a | &pr{.pﬁl:lﬂent has the complete

o
contact details mu:Iudingﬁ ohe nu

¢ .%uf'atl ID of the complainants

regular communication ha.s beer It a yet the respondent never
communicated any inﬁéﬂp E%@ %sp i‘he sanctioned building
plans, It is worthwhile tn muntiun thal;}ﬂe respondent has been sending
various Lumrnumcauuns and demands. Jide emalls, but the respondent
conveniently avoided taking approval of fthe complainants for the major
changes in sanction plans, which has chanﬂed the fundamental nature of the

project.

That the complainants have made various visits at the site and observed that

there are serious quality issues with respect to the construction carried out
|
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2 GURUGRAM Complaint no. 825 of 2021 | |

by respondent till now. The flats were suh;ﬂ by representing that the same

will be luxurious apartment however, all such representations seem to have
been made in order to lure complainants to purchase the flats at extremely
high prices. The respondent has compromised with levels of quality and are
puilty of mis-selling. There are various deviations from the initial

|
representations. The respondent marketﬂdiluxur}' high end apartments, but,

extremely poor quality. The, E[{ﬂ
AT
standard low grade defegt v%h‘i nq‘.’_'
o
-

That the respondent spgl:;lﬁ: project stal

luxury housing and uﬁﬂ"i‘ﬂ:deﬁpe %ﬂ"@eﬂﬁﬁiﬁ.qﬂuﬂw but the respondent
L e T |
has converted the project into a cpncgﬁet%]pqg}é.?here are no visible signs

= | P

of alleged luxuries. A o e V™

L

g tha lﬁ.w\ll be next landmark in

N ¥ | - l
= !
Ny r:[-."q:;‘ ;

17. That the respondent has %_ma&ﬁew fiindamental term of the contract by

(§ A I E "y A
inordinately detaying;inﬁlqllvﬁ_nﬁ&& ; passession. The agreement was

executed on ﬂéﬂlzﬂlz,the'qrﬁ??@ﬁ dlq'hﬁmmpleted in 3 years with
grace period of six months. The respondent has committed various acts of
omission and commission by making incarrect and false statement in the
advertisement material as well as by committing other serious acts as
mentioned in preceding paragraph. The project has been inordinately

delayed for around 5 years. The complainants are entitled for interest @
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18% p.a. for every month of delay till the possession of the apartment is

offered to the complainants i.e, 09.05.2019,

C. Relief sought by the complainants:

The complainants have sought following relief:

i. Direct the respondent to award delay interest @ 18% p.a. for every
month of delay to the complainants from the due date ie,
04.07.2015 till the nffar wof )gsfessmn of the apartment ie,
09.05.2019. _r_, 3

&y @isum of Rs. 1,00,000/- to the

complainants I:ﬂwat":lﬂ ﬂlﬂiﬂﬂﬂf *iftlgaﬁnn

On the date of heari ng ’l'i;lf qﬁﬂmriﬂr ﬁﬁﬁ:peﬂ hﬂ'lﬂrespund ent/promaoter
about the cuntraventinn as ailegﬁi.tl:rﬁ ["E, been Ebmmltted in relation to
section 11{4)(a) of the ﬂ:rm plﬂadguil : :?ut to plgad guilty.

D. Reply by the respﬂﬁ;im‘ﬁ i/

ii. Direct the respnndegt»tﬂ pay

20. That the present cumplﬂhﬂ&@iﬁ%ﬁb&{s and has been preferred

21,

s TS

with the sole motive to harass the rﬂspzndrnqtand is liable to be dismissed
on the ground that the said’ v:lﬁlr?lL ﬁ ihé r.'anThlnaan is unjustified,

misconceived and without any haaEs»aﬁ aﬁlﬁst the respondent.

That the present complaint is otherwise al?u not maintainable, either in law
or facts. It is hereby submitted that the complainants in the present
complaint are not the original allottee of t'he subject unit, complainant No.1
purchased the flat in question from its original allottee ie. Mr. Hardesh

|
Kumar Dhingra, on 28.06.2017, and la’;l:er on complainant No.Z2 was
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impleaded as allottee no.2 on 08.11.2017. it is pertinent to mention herein

that the complainants who were well aware about the status of the
construction carried out at the project, veluntarily got the allotment of the
subject unit transferred onto their name from its original Allottee. It is
submitted the complainants with eyes wide open, took over the agreement

from the original allottees, and accordingly allotment of the subject unit was

ground that they have step __ | : ﬂﬁl‘v“a{me previous allottees, and
that the provisions of t?e_{?;?w ] . 4pat if he was the original
allottee, flies in the facé of all Iugnt andfeasun. % %ntirely untenable and
simply cannot be accepted. [ II

That the instant co mplﬁﬁiﬁgﬁlﬁﬂ h]rth'ﬂ C(ﬂl’lj%h’laﬂ‘ﬂ is outside the purview
of this autharity as the complainagis ¥ ok
Ly "'HE;‘EF'?%&RE -

of the project and its future monet: nefits willingly got the subject unit

transferred from its uthfiak% E Rpu&ase of investment and

monetary gains out of the baq@tﬁ%@i t jssubmitted that prior to the

said transfer the complainant No.1 i.e, Abeda Khan already booked a flat

ing into the financial viability

bearing no. AD83 in the same project ufthegrespund ent in the year 2012, the
possession whereof has already been t.akel,n by her by way of execution of
conveyance deed in her favour. It is suhri‘til:tgd that the subject unit was
purchased by the complainants from its original allottee for earning

maximum commercial gains from the same.
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That the relationship between the complainants and the respondent came

into existence by way of document executed between them ie. the

endorsement Sheet dated 28.06.2017That as per the terms of the agreement,

it was specifically agreed that in the eventuality of any dispute, if any, with

respect to the subject transferred unit, the same shall be adjudicated through

the arbitration mechanism as detailed therein. Clause no. 49 is being

reproduced hereunder:

e T |
¥ .

-r- [ofmg
l., Er‘# ‘l
(7 ||l '| II

obligations of the pardgs s ' !
failing which
arbitration .sh.l:fff
or any statu

in force. The venlg of the arh
held by a so E“i- trator wh
whose decis .

ra]'utinn:-:hip,-" mnnm:

Delhi m‘um-..shn.ﬂ, .'"_;_-
Appifmﬂnnfﬁvn gt B

Thus, in view of above sen:tiun 49 ﬂfﬂi‘“

n ¥ all bq_

gut or touching upen or in relation
r Flat Buyers agreement including

theough Arbitration The
?f-uncfﬂﬂﬂﬂn Act, 1996
renf for the time being
w! Deihi and it shall be
inted by the Company and
wppn the parties. The
no objection to this

the Arbitrator, is an
El_l‘:ﬂE!'WFS'-E connected to the
s that notwithstanding such
shall have ne doubts as to the

i ﬁéb.rtmmr. The courts in New

@ :ﬂﬂum arising out of the
L ..,{. 1

'ufer's: agreement, It is humbly

submitted that, the ::hspute, if any, bem*eeﬂ the pames are to be referred to

arbitration.

That the complainants have not come befor

and wishes to take advantage of his own

e this authority with clean hands

misdoings with the help of the

provisions of the RERA, which have been propagated for the benefit of
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innocent customers who are end-users and not defaulters, like the

complainant in the present complaint.

That it is pertinent to mention here that from the very beginning it was in
the knowledge of the complainants, that there is a mechanism detalled in the
flat buyer's agreement which covers the exigencies of inordinate delay

caused in completion and handing over of the booked unit i.e. enumerated in

—TT e

which is being reproduced ﬂm“‘ | "'--1

‘Clause 22 in the: miexfﬁf}!ﬂ! of o e pEF' fa-‘ln'ri,g to affer the
possession of tha‘.;:mﬁ to th ers Within t{rﬁp%:s stipulated

herein, E.H'-CEpI r the delay ¢ buyer/force
i Il pay to the
M:Fer ;qm-é feet (of super

mafeure f vise mi ma Lire cof
buyer panarg,l Rn 5/~ ;‘ru%
i dei y

ared) per mon ﬁ:r thé pe
That the complainants’ bamg 1&lll:{'t a f : q.ﬂ_pg? knowledge and are now
evading from the truth uf its eﬂdp ?nut seem to be satisfied with

the amount offered in lieu of de'l obvious that the complainants

are rescinding from mﬁdﬁl}; % ﬁ %‘E}'E@EWE“ the parties.

Itis submitted that the pre&entmmpigmngnu;malntamahle and the period
of delivery as defined i'h-:[ai:lsh!ﬁl hfﬂlitt:ﬂrr.tﬂ'éfs agreement is not sacrosanct
as in the said clause it is clearly stated that "the developer shall endeavour
to complete the construction of the said building/unit” within the stipulated
time. Clause 21 of the said agreement has 'rl:f:en given a selective reading by
the complainants even though he conveniently relies on same. The clause

reads:

“The developer shall endeavour to complete the construction of the said
building/unit within a period of three pears, with o six months grace
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period thereon from the dote of execution of these Flat Buyer
Agreement subject to timely payment by the Buyer(s) of Total Sale Price
payable according to the Payment Plan nj:lpﬂcabfe to his or as demanded
by the Developer...”

The reading of the said clause clearly shows that the delivery of the unit /
apartment in question was subject to timely payment of the Instalments
towards the basic sale price. As shown in the preceding paras the
complainants have failed in observing his part of liability of the said clause.
The complainants became the Ipr?\?stunpl allottee of the subject unit,
accordingly, the time period with res_agect to handing over possession of the

subject unit got commenced frnm l:he sald g}atf of endorsement.

That in the present mmpla%@’ﬁ'ﬁi ﬂbﬁ 'mplainanu is that they had

‘.lr' M ‘I""'.'
stepped into the shnesfﬁfil;e pre erﬁ'tand therefore seeking delay
ity S
interest @ 18% ﬁ'um Eﬁ.’l ::late Q

' nn :is\pp} the original FBA ie.
e,

@ﬂﬁ,ﬁﬂlg }m baseless. That the
provisions of the FBA wi::ulﬂ begir l.‘l:i a

04.07.2015 till offer n?‘ ssessi A

Ii}f,,ﬂ_'l the'complainants from the

b N T :
date on which their names’ hﬂ"?E bﬁen{, grsed in the FBA i.e, 28.06.2017.

Therefore, the period of lh;t'ﬂF ¥ ing over possession, for the
complainants, would ‘commerice Iﬁﬂ‘ﬁﬂf‘l 7\and accordingly, the
possession would reqpire E?&‘w .%'lé.n's_'}'l'arf.mpnths Le, 28.06.2020,
and six months beyond being grace period i.e, December 2020, In fact,
possession had already been offered on 11:!}6.2{111 as such, the question of
any delay In handing over the possession does not arise in the present

complaint.
|

That it is pertinent to mention herein that the complainants have

deliberately concealed a material fact form the authority that, the
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complainants at the time of purchasing and transferring of the subject unit

executed an indemnity bond in favour of the respondent, wherein
specifically confirming that they are completely satisfied with the unit and
project, and further have indemnified the respondent from breach of terms
and conditions of the application form and the buyer’s agreement. Hence, the

present claim of the complainants is liable to be dismissed.

lahulls Enigma, which is being

. acres of land, in which the

: I._E cﬂnsiIUftmn of the tower in

n ts.if. Im:nleF and the respondent

1)

E

was granted by the concerned a ﬂm%ﬂiﬁf; 09.2018 vide memo bearing
s

no. ZP-617/SD(BS) {Eﬂiﬂ;{?ﬁﬁ Lls%uﬁn is %ertinient to mention that the

respondent completed the coEsrrua:t,Iﬂn of ﬂH subject unit including the

which the unit altnuﬂ;;t;tn;‘fhe ¢m'1;#l'

applied for the grant ut '|:|'IE u% :;%gﬂu"Bﬂ 04.2018 before the
'3

Director, Town & Euuntrjt It,,fhﬂndigarh and the same

tower on or before 3'[].!]I4: 18 wherein the apph-:atiun for grant of

occupation certificate was applied by the respondent before the DTCP,
Chandigarh.

|
That the respondent vide its letter dated {'.ii"?.[IE.Eﬂl? offered possession of
the subject unit to the complainants and 'u"ld'!ﬂﬂ'lE sald letter the complainants
|

were called upon to remit their nutmndlnd dues of Rs. 16,19,843 /- towards

I
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the total sale consideration of the subject unit, and to take possession of the

subject unit on or before 05.08.2019. hccurdingly, the complainants took the

physical possession of the unit by executing conveyance deed on 13.06.2019,

32, Thatitis a universally known fact that due to adverse market conditions viz.
delay due to reinitiating of the existing wark orders under GST regime, by
virtue of which all the bills of contractors were held between, delay due to
the directions by the Hon'ble Supreme Court and National Green Tribunal
whereby the construction acti "". W e :‘{#tnpped. non-availability of the

water required for the constructi on of th

a

drinking water for labour d}rééi}p_‘ Cess ch arq ‘om Issuance of HUDA slips
for the water to totally ﬂiﬁ. with the tmation of GMDA, shortage

roject work & non-availability of

of labour, raw mateﬂafs.g- _"'whil:h I:nrltfnuﬂ'l:l foraround 22 months, starting

from February’2015. | & | il !'. .

33. That as per the license to Eev&np‘%ﬂljﬁ: p i. }l{!alll:‘t. __'Ep'ﬁgwere paid to the state
government and the stﬁtg‘@pi"éﬁfm;’?aﬁt i_ﬂ 11&’,#’.&& EDCs was supposed to
lay the whole [nfrastructﬁ%@ﬁ#ea for providing the basic
amenities such as drinking water, sewe age, d ainage including storm water
line, roads etc. That thégt “‘ - all

':-':‘ _f-a‘t};d to provide the basic

amenities due to whiqh'l__:’ﬁ Wmﬁl}q@%ﬁpﬁfhe project was badly
|

hit.

34, That furthermore, the Ministry of Envlmpment and Forest (hereinafter
referred to as the "MoEF") and the Ministry of Mines (hereinafter referred to
as the “MoM") had imposed certain restricﬁ!iﬂns which resulted in a drastic
reduction in the availability of bricks and !:-waﬂal::—i]ity of kiln which is the
most basic ingredient in the construction air:tivity. The MoEF restricted the
excavation of topsoil for the manufacture ud bricks and further directed that
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no manufacturing of clay bricks or tiles or hincks can be done within a radius

of 50 kilometres from coal and lignite basad thermal power plants without
mixing at least 25% of ash with soil, The shortage of bricks in the region and
the resultant non-availability of raw materials required in the construction

of the project also affected the timely schedule of construction of the project.

That in view of the ruling by the Hon'ble Apex Court directing for suspension
of all the mining operations in the Aravalli hill range in state of Haryana
[g_ﬂmn the district of Faridabad and
Gurgaon including Mewat which l_l fiu
other materials which denv_g;}'ﬁ‘ﬁ sto e cruihing activities , which
directly affected the l:nn%tn{aﬁq 5 es.

Inl l‘

within the area of approx. 448 s

a) That cnmmnnwa_;é{ es :‘ rganized 51“ Pelhi in October 2010.
Due to this mega EUEI‘I‘I.' cﬁﬂt jon of several ‘big projects including the
construction of cummunﬁreﬁ‘fh HES ﬁﬂnﬁ# took place in 2009 and
onwards in Delhi and NCR regiun "‘ﬁﬂs o an extreme shortage of labour
in the NCR region as nmsruf&t l}h{ tﬂ Mt e:ﬁpluyed in said projects
required for the mmmquaqumer,. Mureuver. during the
commonwealth games.the-labour/workers were forced to leave the NCR
region for security reasons. This also led to Im mense shortage of labour force
in the NCR region. This drastically affected the availability of labour in the
NCR region which had a ripple effect and hampered the development of this
complex.

b} Moreover, due to active lmplerneimau‘nn of social schemes like
National Rural Employment Guarantee m:;t and Jawaharlal Nehru National
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Urban Renewal Mission, there was a sudden shortage of labour/workforce

in the real estate market as the available labﬂur preferred to return to their
respective states due to guaranteed employment by the Central /State
Government under NREGA and JNNURM schemes. This created a further
shortage of labour force in the NCR region. Large numbers of real estate
projects, including our project were struggling hard to timely cope up with
their construction schedules. Also, even after successful completion of the

commonwealth games, this sh m‘tag 'L:Enﬁtlt[ued fora Iung period of time. The

construction projects in the'}
c)  Further, due to slﬂw]iaﬁg n{" s
put on the contractors eﬂgﬂged to uarr'].r qul: various Et-Etl‘u’lI:lE'a in the project
due to which there TW'EIE a :IIS [Jul'.E rwiﬁa the Euntt‘a::turs resulting Into
foreciosure and I:Ermﬁlaﬂm:l Elf their: Eﬂl![litaﬁtﬁﬂnd we had to suffer huge
losses which resulted in’ damMrgnaHn%;Eﬁg[&aspltu the best efforis, the

ground realities hindere&wdﬁe rprpgﬁ#}ﬁ"the project. _Inability to

awarded the construction of the pm];ec’ttd one of the leading construction

companies of India. The said co ntractor/ ::til mpany could not implement the
entire project for approx. 7-8 months w.ef. from 9-10 November 2016 the
day when the central government issued notification about demonetization.
During this period, the contractor could nut make payment in cash to the
labour, During demonetization, the cash withdrawal limit for companies was
capped at Rs. 24,000 per week initially whereas cash payments to labouron
the site of magnitude of the project in question is Rs. 3-4 lakhs approx. per
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day and the work at site got almost ha]teﬂ for 7-8 months as bulk of the

labour being unpaid went to their hometowns, which resulted into shortage
of labour. Hence the implementation of the project in question got delayed
on account of the issues faced by contractor due to the said notification of
central government. That the said event of demonetization was beyond the
control of the respondent company, hence the time pericd for offer of
possession should deemed to be extended for 6 months on account of the

above.

d)

NCR region. The Hnn'b]ﬂ‘ﬁ I & g ‘- s &ﬁrnmg the entry and exit
of vehicles in NCR 'Also, ﬂ‘!E h_ wlq\e NGT-has passed orders with
regard to phasing j{;le 10 y%m“){ﬂ I i:gmzl., ve]t:les from NCR. The
pollution levels of Ncﬁnﬁﬂ&m H’nv&hu&n lltﬁ: h!khﬁ:ﬁ' couple of years at the
time of change in weathier. In November every year. The contractor of
respondent could not undef‘taﬁéﬁfﬂt :_,_,...-r
of the orders of hon'ble Haﬂﬂpal hl ibunal. Pue to this, there Was a
delay of 3-4 months aslabour Went backto telt hometowns, which resulfed
in shortage of labour in ﬁprﬂ -May EﬂIEJ;MthP December 2016 and
November- December Eﬂl?“ﬁm district aqmlmstral:lnn issued the requisite

L

r 3-4 months in compliance

directions in this regard. |

In view of the above, construction work remained very badly affected for 6-
12 months due to the above stated major e!uents and conditions which were
beyond the control of the respondent and l:l;ne said period would also require
to be added for calculating the delivery date of possession if any.
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e) Hnn_naxmnnt_nunsiahnﬁnt:_hx_aqlunm Several other allottees

were in default of the agreed payment plan, and the payment of construction

linked instalments was delayed or not made resulting in badly impacting and

delaying the implementation of the entire project.

f)  Inclement weather conditions viz. Gurugram: Due to heavy
rainfall in Gurugram in the year 2016 and unfavourable weather conditions,
all the construction activities were -..-- aﬁ&cted as the whole town was

“'.'.' o

waterlogged and gridlocked as .;; 1

project in question was delayed fori n o

> |
That it is pertinent to: mention tﬁat Jprn]tﬂt of the respondent ie,
Indiabulls Enigma, whtﬂh ‘.’s h;elng [iarei qedf in an'area of around 15.856

acres of land, in whu:h*'the a-m:fl-::ﬂt as nﬁgtqd‘*lts money is an on-going

op Rﬁl Estate (Regulation and
"E RECY

Development) Act, E'le:- and the~ ndent has already offered the
possession of the subject qn&‘% th-, ﬁnmplainants. however the

project and is reglstEI‘E&

complainants have now after 21 ma;‘ﬁhs"pﬁ taking possession of the subject
unit have filed the present cﬂmpliiinl;. to extort the respondent by taking

undue benefits of the provisions of the Act of 2016 & rules,

That the complainants have merely alleged in their complaint about delay on
part of the respondent in handing over of possession but have falled to
substantiate the same. The fact is that the respondent, has been acting in

consonance with the FBA executed and no contravention in terms of the
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same can be projected on the respondent. In view of the same, it is submitted

that there is no cause of action in favour of the complainants to institute the

present complaint.

Copies of all the relevant documents have been filed and placed on the

record. Their authenticity is not in dispute. Hence, the complaint can be
decided based on these undisputed documents.

E. Jurisdiction of the authn-rltj"__

and Country Plan ningﬂ)ﬂpﬂr‘tmanl: thej ]: : S‘Hjctlﬂ._tl _pf‘teal Estate Regulatory
Authority, Gurugram il'rall’hfdntiqe ﬂi.l 4 E:l'fgtr

offices situated in Gurugram.: li:l ﬂ‘lja : E‘rﬁ.‘thje project in question is
situated within the planﬂﬁ;gql,pq?ﬁ{, rigra

complaint. :-ﬂ r{ik i{ F
A S 3 il

E.lI Suhlenlmatterjg.r:l.sd.lnﬁrq e~

Section 11(4)(a) of the Act, 2016 pmvides that the promoter shall be

responsible to the allottees as per agreement for sale. Section 11{4)(a) is

for all purpose with

n district. Therefore, this

reproduced as hereunder:

Section 11{4)(a)

Be responsible for all obligations, r‘eﬁpﬂnmb.iﬂt.rﬂ and functions urder the
provisions of this Act or the rules and regulatians made thereunder or to the
allottees as per the agreement for sale or to r.lhe association of allottees, as
the case may be, till the conveyance of oll the apartments, plots or buildings,
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s the case may be, to the allotrees, or the common areas to the association
of ailottees or the competent authority, as the case may be;

The provision of assured returns is part of the builder buyer’s agreement, as
per clause 15 of the BBA dated........ Accordingly, the promoter is responsible
for all obligations/responsibilities end functions including payment of
assured returns as provided in Builder Buyer'siAgreament.

Section 34-Functions of the Authoricy:

J4(f] of the Act provides to ensure compliance of the obligations cast upon
the promoters, the allottees and the real ssmmiagenn under this Act and the
rules and regulations made thereunder.

So, in view of the provisions of the Act ?f 2016 quoted above, the authority

has complete jurisdiction to decide the i:ﬁrhi:ulainl: regarding non-compliance

i) 1 Yeae U

of abligations by the promoter leaving asidle compensation which is to be
B P

decided by the adjudicating nﬂ"lcer if Fursufr:l by the complainants at a later

J ,_-._“_..-1 T
stage. ey :l ﬁﬁiﬂ'* \

1=l )
F. Findings on the uﬁl&ﬁ’nnﬁ raised by the respondent:

F.I Objection regardgllm tumpliraaits i'q- In hmT:h of agreement for
non-invocation of a Ih

The respondent has raJ\/ n%jﬂ%iu «'\@; i:nmplamants have not

invoked arbitration pru@m

agreement which contains p_rw_! H‘garding Initlatlun of arbitration

proceedings in case nEhrﬁaq&r gree Ep ﬁ:rl’l'.uwing clause has been
f g pein :

incorporated w.r.t arbitration ‘u_ the hhf%ﬂ:i‘.’amfgﬂm'ﬁrm:

q;he,prwisiuns of flat buyer's

"Clause 49: All or any dispute arising out ar touching wpon or in relation
to the terms af this Application and/or Flat Buyers agreement ncluding
the interpretation and validity of the terms thereof and the rights and
ehligntions of the parties shall be settled amicably by mutual giscussion
failing which the same shall be settled through Arbitration The arbitration
shall be governed by Arbitration and Conciliation Act, 1996 or any
statutory amendments/ modifications therm_,l" for the time being (n force.
The venue of the arbitration shall be New Dd'lhf and it shall be hele by a sele
arbitrator who shall be appointed by the -E’ﬂmpan}-' and whose decision
shall be final and binding upon, the parbfs. The Applicant(s) hereby
canfirms that he/she shall have J‘]‘ﬂﬂbjE‘(‘E‘lﬂﬂ to this appointment even {f the
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person so appointed as the Arbitrator, is an employee or advocote of the
company or is otherwise connected to the tampany and the Ap;mrun.t{s}
confirms that notwithstanding such relationship / conneccion, the
Applicant{s) shall have no doubts as to the indepmdence ar impartiality of
the soid Arbitrator. The courts'in New| Delhi alone shall have the
Jurisdiction over the drsputEs arising out pf the Application/Apartment
Buyers Agreement ...

The respondent contended that as per the terms & conditions of the
application form duly executed between the parties, it was specifically

agreed that in the eventuality of any dispute, if any, with respect to the

provisional booked unit by the con d ants. 5, the same shall be adjudicated
through arbitration mechanism. g}
jurisdiction of the authority ean
arbitration clause in the hﬁgﬁ\k" greeme ?:F:s’,g'f“_lpay be noted that section
79 of the Act bars the jui-jsdj.mnn ‘nﬁ:l‘m-%l'.l r;s'“ahput any matter which falls
within the purview of this. ‘authority, ur*ﬂl‘mﬁeal Estate Appellate Tribunal.
Thus, the intention ta render such dﬁpl&eﬁ_ﬂ}d’ﬂﬂ arbitrable seems to be

clear, Also, section 88 of the:/Act says that the provisions of this Act shall be

in addition to and not in dem;a QQMMQM of any other law for the

time being in force. Furﬂlehh,f.h% Hﬁlj@—]iy puts reliance on catena of
judgments of the Hon'ble S q%‘ a;,tir:ulaﬂ;,- in National Seeds

Corparation Limited v. " & Anr. (2012) 2 SCC 506,
wherein it has been held that the r?med,ie provided under the Consumer

Protection Act are in addition to and not in/derogation of the other laws in

tered by the existence of an
P

1
g M

force, consequently the authority would net be bound to refer parties to
arbitration even if the agreement between the parties had an arbitration
clause. Further, in Aftab Singh and ors. v. Emaar MGF Land Ltd and ors,
Consumer case no. 701 of 2015 decided on 13.07.2017, the National
Consumer Disputes Redressal Commission, New Delhi (NCDRC) has held
that the arbitration clause in agreements !JETWEE'H the complainants and
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builders could not circumscribe the jurisdiction of a consumer. The relevant

paras are reproduced below:

“49. Suppart to the above view is also lent by Section 79 of the recently enacted
Real Estate (Regulation and Development) Act, 2016 (for short “the Real
Estate Act”). Section 79 of the said Act reads as follows: -

‘79. Bar of jurisdiction - No civil court shall have furisdiction to entertain any
sult or proceeding in respect of any matter which the Authority or the
adjudicating officer or the Appellate Tribunal is empowered by or under
this Act to determine and no injunction shall be granced by ony court or
other authority in respect of any. m:gmn taken or to be taken in pursyance

of any power conferred by ar

It can thus, be seen that the'ss * ; '
of the Civil Court in respéct of o

d}eREﬂIEsmre \ppéllo
Real Estate Ach i8¢

dictum of the He
mﬂrtenfdfspﬂtg&
empowered [t deci

Mmmﬁm% .
large extent, are:similar to

Consumer Act. ,_-_

"-I_..l--

.ﬂﬂ‘ﬂ" Section 43 of the
1ce, in view of the binding
yraswamy (supra), the

# Real Estate Act are
l:m.tu'e, otwithstanding an
:*.# :ur matters, which, to a

56, lf-.‘nn,;equend_p, we u ﬁ% urgumﬁnu on behalf of the

Builder and hold that a

Agresements .t.}eh'g:ean t.'r
circumscribe Hm
amendments ﬁm

use in the afore-stated kind of
ant., and. the Bullder cannot
m m:twi-rhsrxmding the

45. While considering the-issue Luf miptﬂhﬂhlllty of a tumplaint before a

consumer forum/ mmi‘mfsmﬁlin the Paer’nf

an existing arbitration clause in

the builder buyer agreement, the Hon'ble Supreme Courtin case titled
as M/s Emaar MGF Land Ltd. V. Aftab Singh in revision petition no. 2629-
30/2018 incivil appeal no. 23512-?3513 of 2017 decided on

10.12.2018 has upheld the aforesaid judgel

ment of NCDRC and as provided

in Article 141 of the Constitution of India, I%he law declared by the Supreme
Court shall be binding on all courts wiﬁhin the territory of India and
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accordingly, the authority is bound by the aforesaid view. The relevant para

of the judgement passed by the Supreme Court is reproduced below:

"5, This Court in the series of judgments as noticed above considered the
provisions of Consumer Protection Act) 1986 as well as Arbitration Act,
1996 and latd down that complaint under Consumer Protection Act being
a special remedy, despite there befng an arbitration agreement the
proceedings before Copsumer Forum have to go on and no error
committed by Consumer Forum on rejecting the application. There iz
reason for not interjecting proceedings under Consumer Protection Act
on the strength an arbitration n,greemaq'rt by Act, 1996. The remedy under
Consumer Protection Act is a prh'.r.‘n'en’ to a consumer when there

is o defect in any goads ﬂr,,ﬁ!' 2 complaint means any allegotion
In writing made by a complair
of the Act. The remedy unde 1-'
camplaint by consumer s déf

50 been explained in Jection 2{c)

-“ er Protection Act Is confined to
caused by a service provider, the '.

provided to the cgﬂsgmer.w Ci- _' “:Fi

naticed above.” /' ED

Therefore, in view of tha;ahr&ve juﬂﬁé‘ﬁiﬁﬁtﬂ ami c”arnsfdering the provisions
of the Act, the aut'lmrit:.r"ﬁ: 6f the view Lhaﬂgamplalnaﬂts are well within their
rights to seek a spedal ﬂ-qmed;-,r ﬂaiilab&s IIF a beneficial Act such as the
Consumer Protection ﬁc’t ﬁnjﬂ ﬁa:t of E r’fn-'ii‘eld of going in for an
arbitration. Hence, we hﬂﬁﬁgﬂﬂh itat Jﬁlt}llng that this authority has
the requisite jurisdiction to mplaint and that the dispute

does not require to be'te@'rsq:m 1? @ceﬁaﬂly

F.IL Objection regarding da!ay ﬂua to force +1aieu re
The respondent-promoter raised the :_El]!qtﬁinn that the construction of the

dnd a quick remedy has been
|;'.:r.'t and purpose of the Act as

project was delayed due to force majeure L'u'rtditinns such as commonwealth
games held in Delhi, shortage of labour |:l,|.1e to implementation of various
social schemes by Government of India, slow pace of construction due to a
dispute with the contractor, various orders passed by NGT and weather
conditions in Gurugram and ncm-pa_ﬂn&lt of instalment by different
allottees of the project but all the pleas advanced in this regard are devoid of

merit. The flat buyer's agreement was executed between the respondent and
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original allottee on 04.01.2012 and the events taking place such as holding
of commonwealth games, dispute with the contractor, implementation of

various schemes by central govt. etc. do not have any impact on the project
being developed by the respondent. Though some allottees may not be
regular in paying the amount due but whether the interest of all the
stakeholders concerned with the said project be put on hold due to fault of
on hold due to fault of some of the allottees, Thus, the promoter respondent

cannot be given any leniency on based of aforesaid reasons and it is well

settled principle that a person cannot take '!L'r:neﬁt of his own wrong.

F.Ill  Objection regarding jurisdi
executed prior to coming }FWE‘ ;
. g &

J . X I_:"""
Another contention of | respo dent is: a‘t\?\gﬂfmrity is deprived of the
jurisdiction to go Int:r#il;’-' terprét:ﬁii?}j"'  or ﬁ%iﬁ#nf the parties inter-se

in accordance with the flat buyer's agreement executed between the parties

an rit:.r w.r.L buyer's agreement

%

.{';

and no agreement for sale as lle:fErred:l:n Pq&eﬂthﬁ“ﬁuﬁsinns of the Act or
the said rules has been Exa:uhhlrgter-:ie }lpiéaﬂrb authority is of the view
that the Act nowhere pmﬁdﬁiﬁf. imr ﬁ@?ﬁﬁ-&nstrued. that all previous
Into force of the Act. Therefore,

agreements will be re-written after coming

the provisions of thé @l,i:'ieéé 'em;{,}'taue to be read and
interpreted harmoniously. However; I‘,F'theﬂqt hasprovided for dealing with
certain specific pmﬁé[nfﬁ?ﬂt{éﬁui na %ﬁeﬁiﬂf!ﬁaﬁicufar manner, then

that situation will be dealt with in accordance with the Act and the rules after

the date of coming into force of the Act and the rules. Numerous provisions
of the Act save the provisions of the agreements made between the buyers
and sellers. The said contention has been upheld in the landmark judgment
of Neelkamal Realtors Suburban Pvt. Ltd. :I-"s. U0l and others. (W.F 2737
of 2017) which provides as under:
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119. Under the provisions of Section 18, the delay in handing over the
possession would be counted from the date mentioned in the agreement
for sale entered into by the promoter and the allottes prior to its
registration under RERA. Under the pmwﬁﬂm' of RERA, the promater {s
given a facility to revise the date of mmphhﬂﬂ of project and declare the
same under Section 4. The RERA dees not contemplate rewriting of
contract between the flat purchaser and the promoter...,

122, We have already discussed that aboveistated provisions of the RERA
are not retraspective in nature. They mujl' to some extent be having o
retrogetive or guasi retroactive ¢ffect but rﬂ.en on that ground the validity
of the provisions of RERA cannot be cHn!Imgad The Parlioment is
competent enough to legislate law hnr!n,g retrospective or retroactive
effect A law con be even framed tg lril'f Bt shsisting / existing contractual
rights between the parties in -:."*f- iblic interast. We do not have any
doubt fn eur mind that the ."1'r j en framed in the larger public
interest after o thorough study and disciis J;m made at the highes: level by
the Standing Eﬂmmm:ee__,mf slact omtmittes, which swbhmitted its
detalled reports” “an - '

48. Also, in appeal no. 173 ﬁﬁ?}? tlﬂ 1 q _Eﬂﬂﬂwﬂuper Pvt. Ltd. Vs,
Ishwer Singh Dahmf Ln qrdur datizd 1?12 Elill‘ilL Haryana Real Estate
Appellate Tribunal has pbéewed-

“34. Thus, Fre&piﬂi " rn wresaid dis # qhw;nre of the considersd
opinion that the p"irf i g Actare q gtroactive to some extent (n
operation and will ba :m-—n 'ﬂ:-:,: agra .rr rh for ol cnfertd nfo ever
prior 8o coming into o -.-mi!l'm':.#-r u; Fansacbion gre 5

the process of completion tee ¥ "rﬁr !uy in the affer/delivery q.l"
possession as per the terms and Conditions of the agreement for sale the
allottee shall be ﬂrj Mﬂﬁ @l possession charges on the
reasonable rate ::{mw?r of r@- rules and one sided,
unfair and unreasonable ml!r o) i:'DJ"I"IEIE!'JIﬂ 1 mmuaned‘ in the agreement

for sale is liable to bf.' > fgno d“‘ ' | I:.

49. The agreements are sacrosan t'sive Arid except for the provisions which
have bean abrogated by the Act itself. Further it is noted that the builder-

buyer agreements have been executed in the manner that there is no scope
left to the allottee to negotiate any of Lhe clauses contained therein.
Therefore, the authority is of the view that the charges payable under
various heads shall be payable as per the agreed terms and conditions of the
agreement subject to the condition that the ;lsame are in accordance with the
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plans/permissions approved by the respective departments/competent

authorities and are not in contravention of any other Act, rules, statutes,
instructions, directions issued thereunder and are not unreasonable or
exorbitant in nature.

F.IV Objection regarding entitlement of DPC on ground of complainants
being investor

The respondent has taken a stand that the complainants are the investors

and not consumers, therefore, the_y_r p.fmnt entitled to the protection of the

Ay |.

Act and thereby not entitled to file a:_;, -"=;1_ m slaint under section 31 of the Act,

The respondent also suhm ' Breamble of the Act states that the
ut: r&lﬂf the real estate sectar.

iy 0L
Act is enacted to pmtﬂcg,dl% st of cons
= el | ‘\

The authority nhsen"ﬂl;{‘ that the re?pmnﬁunt is correct in stati ng that the Act
is enacted to protect ﬂjﬂ:}éﬁj “ﬁﬁﬁﬁ .

1!5 n@ tt:E:eaI estate sector. It |s
|

settled principle of intérpretation 51?1: res !?'ﬂ is an introduction of a

.
statute and states main aims f*njlject_a of i t.gn; a statute but at the same

time preamble cannot be Mﬂﬁng provisions of the Act.

Furthermore, it is pm%}_%nt v%‘ y gFl%eved person can file a
if e E;Em

complaint against the pmmnter 0 Er cu ntrave nes or viclates dany
provisions of the Act or. ﬁias'ur‘r& aﬁe thereu nder. Upaon careful
perusal of all the terms and conditions of Lheiapartm ent buyer's agreement,
Itis revealed that the complainants are buye:ir and they have paid total price
of Rs.2,42,91,427 /- ta the promoter towards p;mrthase of an apartment in the
project of the promoter. At this stage, it is important to stress upon theé
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definition of term allottee under the Act, the same is reproduced below for

ready reference:

“2(d) "allottee” in relation to a real estate project means the person to
whom a plot, apartment or bullding, as the dase may be, has been allotred,
soid (whether as freehold or leasehold) or otherwise transferred by the
promoter, and includes the person who subsequently acquires the said
allotment through sale transfer or otherwise but does not include a

person to whom such plot, apartment or b&f!’dﬂ'ﬂg as the case may be, is
fiven on rent;” '

and conditions of the apamne ':

promoter and mmp]arnaqﬂ,ﬁlﬁiﬁ
ek |_|-l

allottee(s) as the suhjn?cgpzﬁ lem by the promoter. The
' :\iﬁiﬁ . As per the definition

bﬁ"ﬂ \L er” and "allottee” and
"Ill'!-’p;tbr"s The Maharashtra Real

Estate Appellate Tnhunai II'L-‘]E.S-'I!
'E|REG

0006000000010557 'ﬂtIEd as Mﬁ'ﬁ*ﬂ!ﬁﬂﬁim Devefnpﬂm Pvt. Ltd. Vs.

Sarvapriva Leasing .EEPJ g{.tﬁ‘% 3 hﬁ.d that the concept of
investor is not defined or r?’f_l;rred(\'ln?tﬂ% Act. 'Thus, the contention of
Wl WAV VT

promoter that the allottee being an invest |1' is not entitled to protection of

qtﬂd EE‘ 01.2019 in appeal no.

this Act also stands rejected.

Findings regarding relief sought by the qnmplainantm

52. Relief sought by the complainants:
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Direct the respondent to award delay interest @ 18% p.a. for every month

of delay from the due date i.e., 04.07.2015 till the offer of possession of the

apartment i.e., 09.05.2019 to the complainants.

Direct the respondent to pay a sum of Rs, 1,00,000/- to the complainants

towards the cost of the litigation.

G.1 Direct the respondent to award delay lut&rest @@ 18% p.a. for every month
of delay to the complainants from the due ﬂal:e i.e., 04.07.2015 till the offer

of possession of the apartment Le., 09. UE.EEPI‘J
é' . -’f.' R

s
proviso to section IE{I]«uEt&wiﬁtﬂm _ #
“ T

Section 18: - Rrrjim of ﬂ.'imu-rﬁ.c#nd r:hrﬁpﬁnsaﬂun

If the pmmnﬁaﬁ{ﬂm to m.r;pﬂnaé n.é.r.i unqbfe .h‘.l #ive possesston of an
upartm{:'nt p.’uhﬂrimﬂhg”

r’ 0 /
Provided that wﬁ‘ag‘a‘ ;im Wd‘ to withdraw from the

}r];ﬂ'ﬂﬂﬁﬂ reads as under:

profect, he shall be Interest Jor every month of
delay, till the handing mn at such rate as may be
prescribed

A

As per clause 21 of reement dated 04.01.2012, the
possession of the subject unit w'as fu hE ha;'[ded over by of 04.07.2015.

Clause 21 of the flat buyer’s agreement pruvtdes for handover of possession
|

and is reproduced below:

As per clause 21 : The Developer shall Eﬂdﬂ'hbur to complete the construction
of the said building /Unit within o period of thtee years, with a six manths grace
period thereon from the date of execution of r{le Flut Buyers Agregment subject
tor timely payment by the Buyer(s) of Total Sale Price payable according to the
Payment Flan applicable to him or as demanded by the Developer, The
Developer on completion of the construction Adevelopment shall issue final call
notice to the Buyer, who shall within 60 days thereof, remit all dues and toke
possession of the Unit
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The flat buyer's agreement is a pivotal Iega:l document which should ensure
that the rights and liabilities of both builders/promoters and

buyers/allottees are protected candidly, The apartment buyer's agreement
lays down the terms that govern the sale of different kinds of properties | |ke
residentials, commercials etc, between the buyer and builder. It is in the
interest of both the pari':ies to have a well-drafted flat buyer's agreement
which would thereby protect the rights of both the builder and buyer in the
unfortunate event of a dispute ﬂ]ﬂ%(]ﬂ'af arise. It should be drafted in the

simple and unambiguous Ianguatgﬁ wvhiel i ay be understood by a common

man with an ordinary Educatiuual# rkpr

=N

1d. It should contain a provision
about stipulated time of - of posses ﬂ-f the apartment, plot or
building, as the case may:be and 1m.-; ;. I’Th?'ta.rgers Jallottees in case of
delay in possession nf?ﬁg{l’ﬂt In plie R

pr

among the prumute%ﬁ&velqﬁe lﬂ I

--!

apartment buyer's a“g?'een;ent a
promoters/developers. It had arbitrary, steral and unclear clauses that

either blatantly favoured the' pm;pwwé]upers or gave them the
benefit of doubt because of tha e.of clarity over the matter.

The authority has guni L#ruh B%;ﬁ-cﬁuhe of the agreement. At
the outset, it is relevant to col mﬂntaﬁegrﬁﬁset pdssession clause of the
- .L__.- L |=1; ~ i |
agreement wherein the possession has been subjected to all kinds of terms

perﬁ@jﬂ- as a general practice
pij';fﬂl%lift the terms of the
anner’ that benefited only the

and conditions of this agreement and the c+mplainants not being in default
under any provisions of this agreem&ntlk and in compliance with all
provisions, formalities and documentation as prascribed by the promoter,
The drafting of this clause and incorporation of such conditions are not only
vague and uncertain but so heavily loaded in favour of the promoter and
against the allottee that even a single default by the allottee in Fulfilling
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formalities and documentations etc. as prescribed by the promoter may

make the possession clause irrelevant for the purpese of allottee and the
commitment date for handing over possession loses its meaning. The
incorperation of such clause in the flat buyer’s agreement by the promoter
is just to evade the liability towards timely delivery of subject unit and to
deprive the allottee of his right accruing afl:ar delay in possession. This is just
to comment as to how the builder has misused his dominant position and

drafted such mischievous clause ln. i £r!gl;ﬂua:ment and the allottee is left with
= g ] Pt

S " b sequent allottees has purchased
the unit on 28.06.2017 j.e.n:ﬂﬂé.n _' ek
possession [04.07. Ei}lﬁi! t‘l;# au _; 45 of . ﬁim'r that the subsequent
allottee cannot be E}:pb&ﬂﬂ to wait f for any : n:et‘l:iinjrlengtl'l of time to take
: e»'e _'ivang‘f?ﬂ ﬂtﬁlr promised fats and

]
surely, they would be enﬂflgd to dfll #1& tihfw”n,m:irr this Act. It would no

." .h

In the present case, the Eﬂmph‘rfﬂ. 3

tﬁg;':l__l:le date of handing over

possession. Even such-al ptt

doubt be fair to assume tha Aligttee had knowledge of delay,

however, to attribute kn ch delay would continue

indefinitely, based om priori JWwould not be justified. The
authority holds that in casesw mﬁﬁtﬁuum& had stepped into the
shoes of original allottee after thq r,EKpJIHJ‘Qf wue /date of handing over
possession, the subsequent allottee shall bq entitled to delayed possession
charges w.e.f. the date of entering into the shoes of original allottee je.
nomination letter or date of endorsement on the builder buyer's agreement,

whichever is earlier.
|

It is to be noted that in the present case, there are two endorsement sheets
|

dated 28.06.2017 and 08.11.2017. The subject unit of the complaint and the
| |

concerned agreement dated 04.07.2015 was transferred in favour of Ms.
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Abeda Khani.e. complainant no. 1, vide endorsement sheet dated 28.06,2017

annexed on page no. 60 of the complaint. Whereas endorsement sheet dated
08.11.2017 annexed on page no. 61 of the complaint, is a "endorsement add
on” which is executed to add the name of M, Sajid Khan i.e. com plainant no.
Z wherein all the rights and liabilities have been jointly entitled in the name
of present complainants, The authority is of view that since the endorsement
(add-on) sheet dated 08.11.2017 is executed only to add the name of
complainant no. 2, whereas the sub‘ﬂﬂquut was already transferred in the
name of complainant no. 1 ﬁir 28,0621

associated with the concerned unitfw ethe
been transferred in the nﬂ’ﬁéﬁg{ ’ 'ﬁapl; nn 1 on 28.06.2017 an]y
Therefore, the aumnrﬁ;g‘rﬁf ‘o ey

calculation of delayedngﬁséssmn charge@xl%aﬂ hb EEJJE 2017,

Admissibility of gramperlm The rEsnLn&entpmmnter has proposed to
complete the construction qf e l;:mﬂ hﬂﬂﬂ,tngf unit within a period of 3
years, with six months gra-:e lﬂ'il w frant the date of execution of
the flat buyer's agreement. In-uthe Pﬂ&mﬂ.ﬁuﬁe the promoter is seeking 6
months’ time as grat'eperlud of 6 months is allowed to the
promoter for the exlgenclﬁs E:&:ME&HMF romoter. As such, the
due date of possession mf_n_l_eﬂs Putll:::i Eﬂ_.t}ﬁi.[}?lﬂﬁ Since the complainants
are subsequent allottees and the suhil;r:l: unit is endorsed to the
complainants on 28.06.2017, L.e. after due date of handing over of possession

which is 04.07.2015. Therefore, the due n_iate for calculation of delayed
possession charges shall be 28.06.2017.

Admissibility of delay possession chargesat prescribed rate of interest:
The complainants are seeking delay possessjon charges however, proviso to

section 18 provides that where an allottee does not intend to withdraw from
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the project, he shall be paid, by the promoter, interest for every month of

delay, till the handing over of possession, at such rate as may be prescribed
and it has been prescribed under rule 15 of the rules. Rule 15 has been

reproduced as under:

Rule 15. Prescribed rate of interest- [Provise to section 12,

section 18 and sub-section (4) and subsection (7) of section 19]
(1)  For the purpose of proviso to section 12; section 18 and sub-
sections (4) and (7) of section 19, the “interest at the rate
prescribed” shall be the State, an&inf India highest marginal cost

of lending rate +2%.:
Pravided that in case the Seabe Bank of India marginal cost of
lending rate (MCLR]} is:ngi ge, it shall be replaced by such

benchmark lending ﬁ.\t&} which the tﬁrte Bank of India may fix
- from time to hnym g 1 public.

_ "Iae legislation under the

practice in all the r:ases\ ﬁ*?

| &
W‘Eﬂ}nma e, https://sbl.cadin,

Consequently, as per wehskzih:ﬁﬁiﬂ

the marginal cost of lending ) as on date l.e,, 10.02.2022
Is @ 7.30%. Accordingly, #Q&Sﬁlﬁﬂﬁ%t will be marginal cost
of lending rate +2% i.e,9:30%/ r
The definition of term ‘interest’ as déﬁhJedl under section 2{za) of the Act
provides that the rate of interest chargeable from the allottee by the
promoter, in case of default, shall be equal Fﬂ the rate of interest which the
premoter shall be liable to pay the allottee, in case of default. The relevant

section is reproduced below:
“(za) "interest” means the rates of interest payable by the promoter

or the allottee, as the case may be,
Explanation. —For the purpose of this clause—

Page 33 0ol 36



64.

65,

HARERA
b GUEUGW Complaint no. B25 of 2021 |

(i) the rate of interest chargeable from the allottee by the promaoter, in
case of default, shall be equal to the rate of interest which the
promoter shall be liable to pay the allottee, in case of default.

(ii) the interest payable by the promoter to the allottee shall be from the
date the promoter received the amount or any part thereof till the
date the amount or part thereof and interest thereon is refunded,
and the interest payable by the allottee to the promoter shall be from

the date the allottee defaults in payment to the promaoter till the date
it is paid;"”

Therefore, interest on the delay payments from the complainants shall be
charged at the prescribed rate _:i_;n.ﬂf_i;i 3

% by the respondent/promoter

which is the same as is being gra _;r;j-,};,‘&'. e

Hhe;w Lt

possession charges. - -, . ' J
Fd Ja.'i" fid & H..""‘il P

G.I1 Direct the respondent to a‘ward Iitlgati n cost of Rs. 1,00,000/- towards

litigation expenses. o/ tia el

complainants in case of delayed

The complainants are’ rr:J;lemg o R tion. in the above-mentioned
reliefs. The authuril:yiqwlithe ylelﬂ fﬁat sﬁmpuﬂ#t to understand that
the Act has clearly Emvl:sled st and .compensation as separate
entitlement/rights which. thi!}i'fl lﬁ:‘lFﬂr claiming compensation

under sections 12, 14, 18 and" %Wzt the complainants may file
a separate complaint before unger section 31 read with
section 71 of the Act and ﬁll?% Em

Section 19(10) of theiﬁ;:_t igbjljg-a)tefg)ﬁgg';lﬁﬂééf ?tn;'take possession of the
subject unit within 2 months from the date of receipt of occupation
certificate. In the present complaint, the ucqupaﬁun certificate is obtained on
17.09.2018 and subsequently, the possession of the allotted unit was affered
on 09.05.2019. Therefore, in the interest of natural justice, the complainants
should be given 2 months’ time from the date of offer of possession, This 2

I
months' of reasonable time is being given to the complainants keeping in
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mind that even after intimation of possession practically he has to arrange a

lot of logistics and requisite documents including but not limited to
inspection of the completely finished unit but this is subject to that the unit
being handed over at the time of taking possession is in habitable condition,
Itis further clarified that the delay pussessin?n charges shall be payable fram
the due date of endorsement i.e. 28.06.2017 till the expiry of 2 manths from

the date of offer of possession. . .3-7- -

its obligations and
l{a id-l]l 2015 to hand over the
.I )

possession within the s

the mandate cnntainrﬂ' [
18(1) of the Act on I:Eﬂi:i

allottees shall be paid, 1,!:5? '

E: ;" ':-J"'I-r'!.."

from date of endorse rnant:j e

plus 2 months, at prescribed

r 1 3 A
18(1) of the Act read @T@'ﬁy;%‘ﬁ \ Vg |

H. Directions of ~TJA|
recemsstme TR UGIRAN
Hence, the authority hereby passes this order and issue the following

directions under section 37 of the Act to ensurre compliance of obligation cast
upon the promoter as per the function entrusted to the authority under
section 34(f) of the act of 2016:

L. The respondent shall pay interest at the prescribed rate i.e. 9.30%
per annum for every month of delay on the amount paid by the
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complainants from date of endorsement i.e. 28.06.2017 till offer of
possession (09.05.2019) plus two months ie. US.07.2019, as per
section 18(1) of the Act of 2016 read with rule 15 of the rules.

iil.  The respondent is directed to pay arrears of interest accrued within

90 days from the date of order and'thereafter monthly payment of
interest to be paid till date of handing over of possession shall be
paid on or before the 10 of each succeeding month.

iii.  The rate of interest chargealﬂ‘ﬁp@ the allottee by the promoter, in
case of default shall be chi -i'_-__:,_:-.,:'-__j-'f fie prescribed rate i.e, 9,30% hy

the respondent/promoter'whiehils the same rate of interest which

the promoter shall be; 2allottee, in case of default e,
the delayed pﬂﬁsgﬁfﬁrﬁ‘ tﬁmm“ﬂ!ﬁﬁﬂ Z(za) of the Act.

iv. The mspnndenbﬁﬁr&" not chargq,wlhhg from the complainants
which is not Haeipdrt ﬂf:&ujim’q

68.  Complaint stands daspasbd ;:l"”i ' |

.
LN .l

(Vijay Kfinar Goyal) . 1 [Pr.KK Khandelwal] ™
Member - ! 21X r' Chairman

'l..

Haryana Real Estate Eegu]atnryﬁqu:hurity Gurugram
Dated:10.02.2022
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