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A. Urrit and Proiect related d ls:

{he particulars of the Project,

/aia by the complainants, dar of propose

delay period, if any, have been etailed in th

he details o sale cronsrideration, the amrctt

hanrling over the Pr:ssesrsi

following tabular form:

ation

ulls linigma", Sector 110,

n:l

ntial cornrple:x

20t0? dated 05.09.2007 valid t
0"24

1'.
0.li1rdated 29.01.20t1 valifl til
0,23
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Narne ancl location of the P

Nature of the project

Project area

DTCP Licr:nse

therna Infrasl[ructu:re Private

012 daterd 2!,1:").06.2:.012 valid ti

Name of t:he licensee

properttesName of the licensee

redLvidle no.

3Ei1 of 2OL7'daterd 20.1"1.2,0

vailicl till 3 lt. oB.2 0 18

3li4 of 2OL7 daterd L,7.L1.2:,0

varlid till 30,09.2018
3li3 of 2Ol7 daterd 20.1L,2:,0

verlid till 3 :1,03 .2078
3,[6 of TOLV dated 018.11.2]0

v:rlirl till 3 :1.08 .20L8

er page no. 3B of comPlainQ

HREM registered/ not

registered s.ri- .!.:.:.

Date of execution of
buyer's agreement

on 6th floor, tower I
r page no.42 of thl ,g*PHn

r page no.42 of the comPlFrn

Unit no.

liuper Area
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ction linked payment Plan
page 55 of the complaint)

3,90,600/-
pei applicant ledger da

20t9 on page no. 62 of complai

Z,9t,tllJ,[-
pei applicant ledger da

019 on page no.62 of com$lai

lated from the date of the

ent i.e.; 04.1)1'.2012 + igrace

of 6 rnorrths]l

perliod of tl months iis

no.r'50 of the complaint.

page no. 61 of comPlainff

r lpage no. 4'0 of rePlYJ

r page no. 64 of the comPlpin

019

r page no.66 of the comPl[in
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Peryment plan

Total consideration

Total am$unt paid bY the

complainInts

Due date of delivery of
possesslqn

(lrs per clause 27 of the

The Developer shall endea

complete [h, ,orrtruction of
l:tuilding /Unit within a Pet

three yeers, with a six

ll,rqce period thereon from tl
of execution of the Flat
A,greement subiect to

payment $y the nuybr[i1'b7 r,

Price payable accdrding

Payment Ftan apPlicable to h

demanded by the Deve

Developell on comPletion

constru ctlon / d ev el o Pment

finat call notice to the

sholl within 60 daYs thereof,

d'ues and take loossession',of

[indorsement dated

t2.

ttmily.
I Salet

lihet

or a!:;

.. The

of ithe

ll issue
', vrht)

Unit)

l\ctd- on endorsement da

0ccupation Ciertificate

0ffer of possession

Possesslon letter

Page 3
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LT, Rs.2,
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04.0i
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agre€
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(Gra,

allov

13. 28.0
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L4, 08.1

(As t

15, 17.0

[As r

1.6, 09.0

[As r

L7. 3.C1

(As
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B. Facts of the complaint

That the original allottee bo

[.rponaun, n[*"ty "lndiabul

[,nur.rr* vilt"g., Gurgaon T

That the reprlesentatives of I

original allottee that the lndia

its 100% subsidiary M/s,At

Indiabulls Enigma is a pre

developed with the assistance

also rellrerserlted that all n

obtained from the concerned

within the promised time fra

That the original allottee was

11 days

ked a resid tial flat in the project of

Enigma" a Sector L10, Gurgaon in Pa I

(herr:inerfter, "the project").

Es;tate [,td, reprr:sen.ted to

tr€'the above project ttfro

tune Ltd. It was staterd thert

nrulti-storey proiect

6|lr,r rreholvn etd arr.:hitercts;. It

hq And approvals ha$ b

orities, to complete the Pr:o

e

a

e

h

e

to boolr the bo've flat by' sho'ur,ri19 lbroclh

and aclvertisements material ir:ting tha the project lvill f s 6lglrslo,Pre

kind. Mr. Hardesh Dlringr;aa state-of-art project and sh be one of i

influenced by the rosY Pictu

respondent.

es put fort bl1 the representations of

That Mr. Ha{desh Dhingra induced y the assurances ancl prpm

ordingll,, bookedl a flat nrith

AS

'as

he

Delay in delivery of pos

from date of endo

(28.06.21LD till o

possession (09.05.2019)

months i.e.; 09.07 .20t9

Complaint no. 825 of ZQZL

made by the nespondent/ Pro oter and

Page,[

18. 2 yea
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respondent. Pursuant to the

dated iL3.1t.2011 was made i

7. That a flat buyer agreement

B.

executed between the parti

[,,o.ruo nat ularing No.l-061

area ol'3880 sq. ft. to Mr. Hard

complainants herein are the s

earlier it was in the name of

rnaking substantial paymeglu

original allottpes. The respph**'.i"

04.01.201,2 in favour of the

26.Ct6.'Zt)112 and add-orr endo

That the complainants have p

the aforesaid residential flat f:

by ther respondent. During t

respondent/ prornotei had e

complainants which were P

respondent has c,ollected mo

is also in terms with the cons

collecting 1,000/o payment, th

to off err the possession of the

9, That the respondent pro

ng, an

favour of M

(hereinafter,

and vide

n 6th floor i

h Dhingra.

bsequent I
r. I{ardesh

the. earlien
ii

ent endorser

mplainan

ment date

d a total s

m fanuary,

e),lerCutiOn

dorsed. tht:

iousl'y in

thanr 10Cl

ction linke

respondent

at in questi

to complet

months from the date of ex tion of the fl

Pagg s {

Conrplerint no. 825 of"Z02l1

llotnrent vlde allotment le

Hardesh Dhingra.

"FBA") dated 04.01.2012

foresaid FBA the respond

torwer N,o. I,, admeasuring s;u

is pertinLent to mrention that

ttees of flat bearing No. I-061

llottee s;tepped in the shrcr

tilpni't buyer agreement da

vide endorsemelrt sheert rl

08,.1,1..201,7

of lRs. 2,42,91,,4,27 l- to

Q,l].'Z to as and when denfan

of the sale considleration, w

payrnent plan, howe'uer dr:s

pronroter r,/v'as miserablY fa

till 09.05.2t019.

thel project within a Period o

t buyer agreement with a fur$

as

nt

er

hingra. The complainants a r

e

AS

of

the flat buyer flgreemert

nt receipts in farrour of

e narne of e'arlier allotteter. e
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ed

he

he

ch

ite

ed
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grace period of six months.

04.01.2012. T[rat the respond

resulting in extreme kind o

complainants.

llhat on 09.05.2019, after

pespondent offered the poss

the complainants took over th

11. That the project of the respo

10r.

i.e. A to C and E to I are being

Athena [nfrastructure Ltd, It

A to D will have 11l floors. Ho

and zrn<lther sub:;idiary of I

chan61:d the original plan a

cornrplainants ancl unilateral

increase in floors,/increase in

It shall ultimately disturb the

will create an extra burden on

1',1,. That the respondent i

originally represented by the

facilities like open areas, car

usage, as with an increase i

common facilities is seriou

complainants. Moreover, the rength of

he flat buye

nt has failed

mental di

inordinate

ion to the

possession
l

ent somp,ri

eloped b;

ever, during

iaLrulls na

rerv'ised th

increased

AR. chanee

ensity' of t

the commo

d the sa

, which wil

arking spa

population

y comprom

Conrplaint no. 825 of 2021.1

s iagreement wars executerd

to r:omplete the project in ti

, pain and agony {o

delay, ol' around 5

e,

le

mplerinants and rcn

years,

1,3.05.2

e

9

S,

f the said flat.

es of towers A to f. The tow

e cctnstiuction the respond

ly

rS

nt

ety NI/s. V:rrali F'roperties; d.

same tr: tlhe detriment of

floors i.n trowers A to D.

the entire theme of the proj

[d!o:ny and its basic design it

amenLities and facilities.

le area much more than AS

leerd to a strain on the corn on

gubsidiary of Indiabulls ria
,^E

to"the cqmplainants that to

r, club facilities, swimmin6J

defrsity, the ease of the us

e

he

rCt.

ol

of

edi against the interest of e

e s;tructure of to'wer A to D AS
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been compromised of the fou

not wirlhstand the additional I

13i. That the respondent did no

increasing the floors and in

statr:d that the enhancement

madle iin the respondent' adv

on the internet.

111. That tlhe unlawful. act of inc

obscure notice released by

advertising the said change in

of the legal mandate whereby

from allottees before seeking

this regard, it is pertinen.tTo

contact details in,cluding Pho

regular cominunication,.hrt
lo' 

' I

communicat(d any intbn$on

plans. It is vriorthwhile to m

various comfnunications

conveniently avoided taking

changes in sanctircn Plans, wh

project.

That the complainants have15.

there are serious qualitY issu with

Page 7

ation desig

of 4 floo

seek the c

the fl

f FAR is in

isement

lan.'[']ris urr

the dev

ny revision

note that

nurnbers

been initia

or ar:tions

ntion that t

demands,

approval of

ch has chan

ade various
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ed an.d built for']..7 floors wo

nsent of the complainarlts r

rs in a sec:retivel manner, I

the respondent referred tQ n

:t in non-descript newspape s)

hsclOnable act is cleetr viola!

tal violation of representati

rial displayed at siter as wel

is rerquirecl to invite objer:tit

n the origirri'rl bu,ildinrg plan

e reslpolldent has; the crcrrlPl

entail ID r:f thr: complain{

yet ther resprondlent nq
JL

ielvirse the sanctionerd buil{

respondent has; ber:n senr{

ide emails, but the resPon{

he complainants for the mt

d the fundamental nature of

isits art the site and observed

to the construction carrir:d

is

IIS

AS

n

ns
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ts

'er
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or
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1.',1,

by respondent till now. The

will be luxurious apartment h

been made in order to lure co

high prices. The respondent h

guilry of mi]s-selling. There

representations. The respond

they have compromised even

save costs. The structure, w

mentioned ih preceding

delayecl for {round 5 years.

ecl the fun

ry' ofthe

adverlisemerlrt material as

roject was

e responde

making in

ll as by

agraph. Th

extremely poor qluality. The

standerrd low gracle defective t

That tJhr: respondent sold the 1

luxury'housing arrd will redefi

has convertecl thel project intc

of alk:ged luxurie:;.

That thro rr3SPond,ent has brea

inor^dinate,ly' delaying in deli'

exectrl[e,d on 04.01,.201,2, the

grarr€r period of siix months. T

omi.srsion iand. cornmission bY

e complai @

Complaint no. 825 of ZpZt

by represernting thalt the

representations seem to h

purchase the flats at extrern! v

ed with levels of quality and re

derriatlons from the ini ial

uxury high end apartments,

fulru..r, designs rna qrlti

t,

i constructed, on facer of it

to

of

b-is ltotally unplanned, with

constru.cti o,n qurality'.

that it will he next laLndma in

nt

ns

of luxurl, but the respon

ir

S

ngle. There are no visiblP si

rmerrtal terrn of t;he cont by

osh,ession. T'he agreement AS

h;'e completed in 3 yearsr I irh

oft has commi.tted variclurs act

t and false statenxent iin he

ASn[itting other serious fct

prrojr:ct has been inordlina ly

anr[s are entitled for intere

,rrU, 

I

GURUGl?AM



HA]

11B% p.a.

[nu..a,o

C. Relief so
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09.0
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19. On the date o
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section L1,(4

D. Reply by
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wittr the sol
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That the p
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complaint a

purchased
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for Pvery month of

the complainants i.

t by the com

nts have sough

20L9.

the responde

ainants toward

hearing, the au

trarrention as a

(a) of the Act to

ent complaint is

motive to haras

d that the sai

ancl without an

nt complaint is

the

of

201,5

respondent

delay to

till the

respondent:

s hereby subm

not the origina

e flat in questi

elay till the

,09.05.2019

lainants:

following re

to award de

e complai

rofl

the cost of :

leged to

lead guilty

devoid of

the re,spon

claim of

basis as

erwise al

tted that t

allottee of t

n from its

Kumar Dhi gra, on 28.06. 017, and I

Page 9

ief:

Cornplaint no, 825 of ZA'LT

possession of the apartmen

interest (7t l9oto p.ar. for

nts from the due date

sion of the apartme[t

s4;n of Rs. 1,00,000/- to

litig;ation.

he

ed to the re:spondent/prorn

breerl cclmntitted in relatio

n<lt to pleacl guilty.

er

to

'merits and has beert

ent and is lierble to ber

e cormplainants is lLrl

nst the resprondent.

nrot maintainable, eiither in

e cornplainants iin tlhe pre

riginal allottee i.e. Mlr. Har

ter c)n rcornLplairrant No.2l

ed

red

p ref'e

dismi

nju sti

subject unit, co:mplaina[t o.1

w

nt

sh

'as
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implearded as

that tlhe co

ffi:#i
from the orig

endorsed in fi

22t. That the p

grounrl that

that the prov

allottee, flies

simply,canno

23t. That the ins

of this authd

of the projef

transferred

monetary gai

said[ transfer

bearinrg no. A

possession

conveyance

purchased

sions of thd,F'BA

in the face of al

allottee no.2 on

plainants who

rried out at t

ransferred ont

complainants

nal allottees, a

vour ofthe com

nt r:omplainant

ey have step

be acceprted.

nt compliant fi

ty as the compl

and its future

om its original

out of the sa

the complainan

83 in the same

hereof has alre

eed in her favo

the complai

mercial gains

8.1.1..2077.

ere well

project, vol

their narne

ith eyes wid

accordingly

logic and

by the cot

nants; who

ottee with

inrresl[men

No,1 i.e., A

roject of the

y been ta

r. It is sub

nts from i

maximum co m the sam

original

36
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rllotmenl. of the subjer:t unit

8.L1,.201,7.

inants seeking delay merely

oJ the previous; alk:ttees,

to tht:m as if he w'as the origi I

on, is entirely untenabk: d

t is pertinent to nrention he

ware about the stal.us of

ntarily glot the allotment of

from its original Allottee. I

open, took over the agreem

lta
sole ;purpos;r: of inves;tme'nt

lt iis r;ubmitted thrat prrior to

eda Bihan ah:'eady'bo,oked a

espondent in the year 2012,

in

e

e

lainants is outside the purlr

kin6l into the financial viabi

ts,willingly got the subject ir

is

nt

AS

n

d

w

ty

nd

he

t

he

ofby her by way of execultio

itted that the subject

allottere for

'as

ng

unit

€ra

,rr"lrl
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24.. That the rela

resprect to th

the arbitrati

reproduced

Thus, in vi

submitted th

arbitration.

25. That the co

and wishes

provisions

ionship betwee

into existence by way

endrcrs;ement Sheet dated 28.0

it was specifically agreed that

subject transfer

n mechanism

reunder:

use 49: All or any
e terms of this

interpretation and
tgations of the pdrt
ing which the, ''iiU

trat,ion shall be

to
th

fail
arL
Oft
in)
hel
wh

apl
em
Cot

rel
ina

ny statutarli,;amen
rce. The Venfue,of
by a solA'.libiPra
e decisioh "shall

'icant(s) hereby
intment evpn if
ye'e or advoiate

pany and the
tion,ship / con

ependence or impa
hi alone shall have i

'ical.ion/Apa

of above sect

t, the dispute, i

lainants have n

o take advan

the compla

ment ex

.2017That

in the even

unit, the

detailed t

spu(e;orisin
'icaiioh ond.
valictity of
zs shail lice ;

; i,

meitii modifi',
rc arbjtration,
r who t;hall'b
be final and

'ms l.ltat he,/:

person so t7)

shall be

b_y,

the co
'icant(:;) c0n.

49 of flal:

any, betwee

t come befo

of his ow

r have bethe RERA, wh

Page 11

Conrplaint no, 825 of ZA'),1,

ants and the respondent ca

ted between them

pelr the terms of the etgreem

lity of any dispute, if any,

mer shall be adjudicatr:d thro

erein. Clause no. 49 is bd

t or touching upon or in relatipn
Flat Buyers agreement in,cluding

t:hereof qnd the rights and
gmicobly by' mutucrl discussion

through Arbir:ration T'he

and Conciliatictn Ac't, L99'6
1i! !:: : i

tictnb therboJ- for the time being
Itt bet New-Delhi and it :;hall be

appointed by the Cttmpo'ny and
-i r. I nl,

thdtnfr upbn the parties. Trhe

srkall..ha.ve ino obiectiort to thl,s
,iitfrted ai the Arbit:rator, is an
'o'i ,li othetwi:;et connected to l:he

rt,

th

funsl' tllat notwithstttndir,rg st/ch

}fJ)linrtt have no doubts o's rc lhe
id tNrbitrator.'fhe ccturts in Nptu

r the. di:ipute:; qrising ou't o,f tihe

)rer's agreemerrt, it

the parties are to be refer

e this authority with clean

mlisdoings lvith the helPr

prropagated for ther ben

hl

of

.,i
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lnnocent customers who a

pomplainant in the present co

2(t. That it is per{inent to mentio

the l<nowledge of the complai

flat buyer's {greement whic

caused in conipletion and han

the "clause 22" of duly ex

complainants along with thei

tthis authority to refer & rely

which is being reproduced he

"Clause 22 in the
possession of the unit
helgin, except.,fpr.

2"1.

majeure / vis- majPure
buyer penalty of Rs; 5/-
area) per month foi th

That the complainants being

evading from the truth of its

the amount offered in lieu of

are rescinding from ttre d*ly

It is submitted that the prese

of delivery as defined in clau

as in the said clause it is clea

to complete the construction

time. Clause 2! of the said ag

the co,nrplainants even thoug

rearCs:

'"The developer shall

t
andend-users

plaint.

here that f

nts, that th

covers the

ing over of

ted flat

conditions, the
'rupees 

fiye oh
'period of d

lly aware,

istencer and

lay. ilt is thr

uted con

complaint

21. of flat bu'

y stated tha

f the said bu

ment has

he conven

building/unit within a of three

Page f2 |

Complaint no, 825 of 2Q'27

not defaulters, liker

m the very beginning it rn,a in

IE

ly

in

re

of

nt

e irs a mechanism detailed in

exigencies of inordirrate dQ

e booked unit i.e. enurnera

yer's agreemenl. filed hy

e respondent carves leav(

se 22:, of flat buyer's iagree

failing to offer the
in the.tim,e a,s stipulateal
ble to .thB buyer/forcet

loper shall pay to thet

')'pe.r square feet (of :;uper

av'ing knorv'ledge and are rl

o€s D,ot seern to br: satisfielcl

s obviours thiat thr: complaina

act bretwt:etr the parties;.

not rnLaintainable, and the perl

er's agreement is not sacrosi+

"the dev'eloper slhall endea

ding,/un1t"'within the, stipuli]

fr given a selective readin

ntly relies on same. The cla

ete thet construction of thet saiQ
rs, with a six months 17race

w

th

rts

od

rct

,ur

by

rse
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periad thereon from
Agrepment subject to tim
payable according to the
by the Developer..."

The reading of the said clau

[partment 
in question was

Itowards the basic sale p

complainants have failed in o

The crcmplainantrs became t

accclrdingly, the time period

subject unit got commenced f:

That in the presenrt complaint,

steprperd into the :;hoes of the

interest @ lEo/o from due d

04.07.201,5 till offer of pos

provisions of the FBA would

datel on whictr their names

Therelore, the period of thr

complainantd, would4homm

possession frould reqlrire,fo

and six monfhs beyond bein

possession had already been

any clelay in handing over t

complaint,

29. That it ir; pertinent to

deliberately concealed a

28.

e date of ex
paymentby

t Plan a

clearly sho

bject to ti

. As show

serving his

e provision

the stand of'

of ,posst

sion i.e. (

gin to app

e been endl

years for

lce from 2l

offer:ed

grace peri

ffered on 13

e possessio

ntion herei that

formterial fact

Pager .[il

Complaintno 825 of 2A'27

'utlon of these Flat Buyer'
Bu1,st'1t1 of Total Sale Price

'plicable to his or as demanded

that the delivery of the un

ly payment of the instalme

itr the preceding parfs

rt of liability of the saiA ft,
I 

lllottee 
of the subiecl u

handing over possession of

it,

te ol'enrCorsement.

e cormplain'ants is that they

rsr atlel therefore seeking d( ay

ionr as pet the original FBA

I
ts

e

he

.e.

he

.05.2019 :::isr baseless. That

y to the cotnplairtants from
l"

rsed :[n the FBA i.e.,28.06.20

ncling over possessi,on, for

ct,

of

VC

he

the

the

C;.201,7 ancl accordingly,,

hin tlT rnorrths i.e.,2B.Cl(>.20 0,

i.e,, December 20110. In

.20L9, as such, the queqtio

doers not arise tl"re preq

comprlainants

authority that,
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compl;ainants at the time of p

lxecuted an indemnity bo
I

ppecifically confirming that t

project, and further have inde

and conditions of the applicati

pres;enrt claim of the complai

[hat the project of the respo:
I

[eveloped in an area of ar

3 1..

complainants invested their

und,er ltct of 2016. It is pe

custo nrer-oriernted company

whir:h the unit allotted to the

appl,ied for the grant of the o

Directr:r, Town & Country Pl

was granted by thro corcerned

no. 1LI' - 61715 D (B S;) / 20Lg / 2 6

resprondent completed the

tow,er on or belbre 30.04.2

occupation certificate was a

Chandigarh.

That the respondent vide its I

the subject unit to the complai

were called upon to remit thei

rchasing an

in favou

are comp

nified the

n form and

nts is liable

mpleted

complainah

:upation ce

ing D)epart

uthLorities o

1, as s;uch i

struction

18 wherei

plied by th

r dated

nts and vid

outstandi

Page 1r4 o
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trilnsferring of the subjectt u it

of the responclent, whe

,ly satisfit:d with the unit d

IS

e

pondent from breach of ter

e bulrgY"; agreement. Hence,

bre disrrrissed.

atrulls [inigma, rvhich is

acres of lilnd, in 'whictr

-going projr:ct and is registe

ihat the respondent bei a

in

nt

construction ol' the tower

is, lorcated and the respond

te on 3C).04.2018 befcrre e

nt, Chandigarh., ancl the
i

Lit.09.201t1 vide merno bea

is per:tinent; to mention that

the subject unit includling

the applir:ation for gra:nt

respsn6lsnt before the

.05.21019 offered pos;sessio

the said letter the cornpl4in

dues of Rs.'.16,1.9,843 / - towa

in

e

ob

e

e

of

P,

of

ts

ds
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the total sale consideration of

subject unit on or before 05

phyr;ical possession of the unit

flnat 
it is a universally known

felaV 
due to reinitiating of th

firtue of which all the bills of

fr. O,.u.tions by the Hon'ble

whereby the construction

water required for the constru

drinking water for labour due

for the water to totally onfi;ii,

of labour, ralv materials etc., w

fronr IrebruLa rlr' 20'.L5.

That as per the license to dev

government and the state go

lay ther whole infrastructure

amenities such as rCrinking w

line, roads etc. That the statel

amenities due to rvhich the co

hit.

|34. That frrrthermore, the Minis

referred to as the "MoEF"J and

as the "MoM") hacl imposed

reduction in the availability o

most basic ingredient in the c

excavation of topsoil for the m

:3 3.

I Complaint no. 825 of ZQZI

he subject u it, and to take possession of

2019. Acco ingly, the complainants took

y executing nveyance deed on 1,3.06.20

ct that due adverser ma rket conrlitions

existing wo orders under GST regime,

re held between, delay dueontractors

upre.me.,Co rt and National Green Tritlu

toppr:d, non-availability of

jerct work & non-availabili

from issuance of FIUDA sl
'qixr " 'r..

Q,furriation of GIvlDA, short

ch contin forr erroun d 22 months, starti

op ttre proj t, EDCs were paid to the st

rnmr:nt in li rpf lfie EDCs was supposec!

r, selverage drainage inrcluding storrn vua

ernrnent tply failed to providr: the'br

ther licens

truction

bricks and

nstruction a

$iera frrr providing the lb

gress olithe project was tla

vailability of kiln which is t

tivity. The MoEF restricted t

of Enviro mpnt and Forest [hereina

e Ministry f Mines (hereinafter referlred

rtain restri ns lvhich nesulted in a drad

bricks and further directerdl tnufacture o

Parge 15 ofl

at

Z.

v

to

I

r$

e

ob

e

of

te

o

ic

r

ic

ly

r

to

ic

e

e
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no manufacturing of clay brick

pf 50 kilometres from coal an

pnixing at least 250/oof ash wit

[he .esultant [on-availability
I

pf the projectalso affected the

That in view of the ruling by t

of all the mining operations i

36. Apart from the aboveL the fdl

delay in timely compleqi'on of

a) That commonwedlth

Du,e to this mega event, cons

within the area of approx. 4

Gurgaon including Mewat whi

other materials which deriv

directly affected the cons,tiuC

cortrstruction of r:ommon

on'nrards irr Delhi and NCR re

in the NCFI region as most of

rec|uirsfl for the comm

cornmonwealth games the la

region fbr security reasons.

in rthe NCR region. This d

NCI{ region which had a riPPl

complex.

b) Moreover, due to

or tiles or b

lignite b

soil. The sh

f raw mate

imely sched

Hon'ble A

the Araval

B sqp,kms i

lerd to a si

from the
l

On,:SCh€d

I

lng crrcur

he project:i

s were o

ruction of s

th germes

on. This ldd

e labour,fo

wealth

ur/wor

is also led to

cally affect

effect and

ve implem

National Rural Employment uarantee A

['age 16 r]

l_ 
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s can be done rnrithin a rad US

utthermal power plants with

rtage of bricks in the negion

als required in the construct

le of construction of the proj ct.

Court directing lor susppns n

i hill range in sterte of HNry

d

n

na

ne crushing activities , lvh ch

and :tctivities of the prroiect.

stances also conl:ributed to

nized in Delhi in October 20 0.

the distrir:t of Farirlabacl

ationL of scarcity of the sand

vtlfal, big projectr; including
a ,11,., . ;;
llsfu'took place in 20091

an extreme shortage of lab

d

d

he

go1" empl,cyed in said prrcj

es. Moreover, during

\ /ere forc,gd to leav'e thel

mnlense shortage of labour f, CC

the availability of lalbour in he

pered the: developnnent of is

he

nd

ur

.e

R

ke

al

tation of social

and Iawaharlal

I schembs

Irlehru Nati

36
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projects, including our projec

their construction schedules.

commonwealth games, this sh

I Complaintno 825 of Z0?1

Urbran Renewal Mission, the was a sudd "r],,**."o.-;ffi
in the real estate market as th available la ur preferred to return tp th

resprective states due to gua nteed em loyment by the Central /S

Government under NREGA a

shortage of labour force in t e NCR regio . l,arge nurnbers of ,real els

ing hard to timel;l cope up

CC

'ir
te

timelines.

awarded the constructicin of

companies of India. The said

capped at Rs. 24,000 per wee initially wh

d INNURM emes. This createcl a f'urt

were

, the cash wi hdrawal limit for r:ompanies

reas cash paymerrts to labou

tion iis Rs. 3l-4 la},.hs approx.

er

rte

rh

lso, even a er succerssful contpletion of

rtagqric:g,Iliq for a long period of time.

said firct can be substantia per article elaborating on

above-mentioned issue of s rtagb of li our rvhir:h ,,vas hampering
I.

construction projects in the'N R r,egircn.

c) Further, due to slow pa of constr iort, a. tremendours pressurie

put on the contractors e,ngeg
.

due to which there rWlis, a

foreclosure and termination'

to carry ou varrious activities in the proj

ispute with the ,contractors resulting, I

their cont cts and. we had to suff'er h

hat rles;lite the b es;t erfforts,losses which fesulted in {"ela

ground reali]ties hindered" pro off' the project.

: I'he rr:spondent

he project 'o1e of the leading cc,nstTucT

mpany could not implementntractoi/

entire project for approx. T-B months w.e. . fronr 9-10 November 2Ct16 he

day when the central govern nt issued n tifi,cation about d emornetirzat.i n.

During this period, the contr

labour. During demonetizatio

ctor could t ma,ke pa)/nlent in r:ash to he

AS

:ct

Lto

ge

he

1e

he

he

he

on

er

ad

on

.he

AS

36
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day and the rlvork at site got lmost hal for 7-B months as tlulk of

labour being unpaid went to eir hometo ns, which resulted into short

project in question got delaof labour. Hence the impleme tation of th

on account of the issues fac by contract r due to the said notificatio

central gor..]rr-ent. That the id event of ernonetization'n,as beyon d

control of the respondent mpany, hen the time peric,d for offer

possession sllould deemed to be exten for 6 months on account <lf

years i.e. 201 5-201,6-2077 -20

passing orders to protect the

NCR region. The H:on'ble'fi'Gt

tional Green Trillunal has b

t:fli 
r.r..,:, 

ntrv an c[ e sp e c i al [v

eias'ptuo,rning the entry arrd

B, Honible

nvironmenlt

ad pasrsed ot

, the hon'of vehicles irf NCR reiliil,n, Al
ii: ,., d

regard to phasing out:the
i.- :.

pollution levgls of NCRiftilion

le ING'T h4s passerd orders

0-year.old iesel- vehic:les from NCR.

ave:been Q te hig;h for couple of y'ears at

timr: of' change in weather Norrembe eviery year. The contractorf

respondent could not unde e cons n for 3-,1 nronths in complii

of the' orders of tron'ble Nati I Cireen T bumerl. Due to thls, there''w

delay of 3-4 months as labour

in shortage of labour in Apri

nt track tcr hei[r hometowns, which res;ul

-May ?075, overnberr- Decen:b er 201,6

November- Dlecember 20L7.

directions in this regard.

e district a ministrat:ion issuerd thre requli

In view of the above, constru ion work re ined very badly'affected fcr

12 months due to the above ed major e nts and conditions lvhich

beyond the control of the res ndent and e sairl perriod would a,lso req

r o1 possesslon if ilny.to be added fbr calculating th delivery da

t'age X.8 r{

of

he

of

VC

en

he

xit

irh

he

:he

of

ICE

SA

:ed

nd

ite

e

6-

re

ire

: In last four succes$
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3i'. That it is p

Indiabulls E,

38. That the com
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waterlogged

project in qu

were ordere

adverse/sev

acres of'land

Developmr:n

pos:ses;siort

were in defau

linked instal

delaying the i

rainfall in Gu ugram in the

project and

complainan

unit have fil d the present

part of the ,

substantiate

consonance

undue tlenefi s of the provisio s of the Act f 201.6 & rules.

lainants have m rely alleged n tlheiir complaint about dr:la,/

f'possest;ion but have failedspondent in ding over

e same. The fi is that th respondent, has been actjin

contravention in terms of

t of the agreed

ents was delay

plementation

yment plan,

or not mad

f the entire

r 2016 and u

ere b-adly

a r€sult of

t foi many

closed for r

tion.s.

I Complaint no, 825 of 2Q'21,

nd ttre payment of construct

resulting in badly impacting

ect.

ction activities fferctred as the whole towrt

nd gridlocked a ich the implementation of

tion was dela eeks. Even various instiluti

fly,days during that year du

e weather cond

inent tr) men the projerct of then tlhert

gma, which is ng develo in an aiea of around .tr9.

to be shut down'

in vrhich the ap

is regis;tered

Ar:t, 201,6 an

f the subject

have now after

favourable weather conditiq

sterd..its money is an on-g{r

ReAl Estate [Regulatir:n

dent has already offered

ciornplainants, ho',vever'

talidng posserssion of trhe :;ubj

xtort ther rersponrlent by tall

licant has i

i ttrer resp0

unit to th

1 months cr

mplaint to

ith the FBA ex ted and

Page 1-1)

Several other allott

[lue to he

rosporndent

S,

AS

e

NS

to

ng

nd

he

ng

to

in

he
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same c:an be

that there is

present com

projected on the

no cause of actio

pIaint.

E. furisdictidn of the author

4Ct. The authori observes that

39t. Coples

Ie COrId.

decided

jurisdiction

E. I Territo

E. II Subiect

41. Section 11,(4

responsible

reproduced a

Section L7

Be respon

provisions

allottees a

of all the relevant do

Their authenticity is

based on these undis

adjudicat.,*.f

I iurisdiction

As per notifi

and Country

tion no. 1/92/

lanrring Depa

Authority, Gu ugram shall be

offices situa in Gurugram.

situated w,i n the plannir.rg

authrority ha

complaint.

complete terri

tter iurisdi

(a) of the Act,

the allottees a

hereunder:
'a)@.)

ble for all obligati
thii,s Act or the

per the agreem

the case be, till the con nce of all the

Piage 20 o

I Complaintno 825 of 2Q21tr

pondent. I view of the same, it is subrnit

in favour of e complainants 1"o institute

uments hav been filed and placed

Hence, the conrplaintot in dispu

uted docum nts.

as well as subject {nat

\
ted 1,4.1,2.20L7 issued by lt'c,

ent,,the jufis iction of'Real Est,rte Ilegr"rlat
li X i

tir,e GirrU District for all purpose ril/

n th.e prese caise, the project in cluestio

area of Gr.r g*arn distnict. Ther,efore,

orierl jurisrd ion to deal with thre pnes

n

pro,ri2016 es that

per agre nt fo,r

responsibi, es and functions ur,der the

and regula ryade thereunder ctr to ,the

a$scrciation of allottees, as

rtmemts, plots or buildings,

sale, or to

f"
0an

the pronroter shall

sale. Section L1[a)[a

n

ry

rh

is

is

nt

)e

is
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os the case may be, to the al,

of allottees or the competent a

Tlre provision of assured retu
pe'r clause 15 of the BBA dated.

for all obligations/responsi,
assured returns as provided in

Section 34-Functions of the A

34(fl of the Act provides to en

the promoters, t:he allottees a

rules and regulations made th

So, in view of the provisions o

has complete jurisdiction to d

of obligations by the promot

decided by the adjudicating o

stage.

F. Findings on the obiettio
F.I 0biection regarding Co

non-invocation of arbit;atio

The rerspondent has raiiedl.a

invoked arbitration proceed

agreen:rL'nt which conllains p

proceerding;s in r:arse of breach

incorporatecl w. r.t arbitration

" Clause 49: All or any di,

to the terms of this Appl
the interpretation and val
oblilTations ctf the parties

failing which the same shall
shall b4 governed by A
statutoryl amendments/
The venUe of the arbitration
orbitra\or who shall be ap
shall bd final and bindi,

43t,.

or the

thority, as the

s is part of the

....... According

ities ond fwn
uilder Buyer's

ority:
ure complian

the real esta

der.

the Act of 2

ide the com
I t:

leaying.l;i

cer i,{ purs

raised by

lainants a

visions

f agre:emen

n the buyd..1'

te arising out
and/or Fl

'ity of the ter
'l be settled
settled th

tration ond
'ifications th

shall be New
nted by the

upon the pa

objelction

gs irs per

conJirms that he/she shall no objecti'

Page 21 o
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on areas to the association

ml)r be)

uilder buyer's agreernent, as
,, the promoter is resltonsible

including payrnent of
reernent.

of the obhi,gat:ions cast upton

ts under this Act and the

L6 quoted above, the autho

laint regarding non-complia

e compensation which is to

by the cornplairrants at a la

e respOndent:

in lbreach of flgr€€m€xLt

the,,conrplainants havr:

thel prror,'isions of flat buLy

The follor,r,inB clausr: has b

agreem€)nt:

touching upon or in relation
t Buyers oBr€t?tn€nt ,'ncluding

tthereof and the rights and
mioab,ly by mutual discustsion
h tlrbitration The arbitration

'iliation Act, 1996 or any

f Jtor the time being in force.
hi qno' it sholl be hela' by a sole
'ontpany and whose deciision
ies. Tt\e Applicant(s:) hereby
to this appointment even i,f the

Lty

CE

initiation of arbitrat.
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person so appointed as the
company or is otherwise
confirms that notwithsta
Applicant(s) shall have no dr

the said Arbitrator. The
jurisdiction over the dispu
Buyers Ag reement,......"

The respondent contended t
application form duly execut

agreed that in the eventuali

pro,v'isional booked unit by th

through arbitration mechani

jurisdiction of the auth".:y"

arbitration clause in the buye

79 of the Act bars the ju,ii$dicti

within the punview of thislaut

Thus, the intention to, reni(ler

clear, ltlso, sectionL BB of the A

in adldition to and not in dero

time being in force. Further

judgments of the Honible Su

Corptoratiam Limiited v, M.

wherein it ha$ been \eld,,that,

Protection Act are in addition

force, consequently the autho

arbitration even if the agree

44.

clause. Furrther. in Aftab Sing

Consumer case no. 707 of

Consumer Disputes

that the arbiration

Redressal

clause in

015

rbitrotor, is
nected to the
ino such

ubts as to the
rts in N
arising out

at as per

between

of any dis

compf]ainlp

. The auth.

nnr:t be

S OBI'€tPIIler

n of civil ao

oriff, or th

ch dispu]te

says that 1:

tionr of the pr

the autho

relTr€r Court,

remedie

and not in

ty would n

nt betwee

and ors. v,

Commissio

reements

Page22 ot
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en'tpllyee or crdvoccrte o.,t gfis

mpany and the Apltlicant(s)
tionship / t:onnection, the

'ndence or impartialiet of
Delhi alone shall hove the

the Application/ Apartrnent

he termr; & conrlitio,ns of

e parties, it wrrs speciflica I

te, il any, with respect to t

, the same shall be arljudica

rity is of the opinion that t

t tle bound to rerfer partir3s

the trlarties had an arbitrilti
'mflqr MGF Land Ltd' and

on 73.07.2077, the Nftio

New Delhi INCITRCJ ha$ tr

etween the complainants a

te

v

e

rerl by the existence of

a$ it'may be noted thrat secti

rts atrout any matter ruhic:h f, ls

Real Estate,{ppelater ]'ribu l.

asi non-arbitrable seems to

e plrovisionrs of this Act shall e

evilicrns of any other law IIor t

puts reliance on catena f

papticulerrly' in Nutio,nal S' s

&Anr'. (2012) tt SCC 5 6,

prpvided under r:he rCon$u r

denog;ation of the other l4lvs

e

n

n

n

o

n

I

d

d
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builders could not circumscri

paras are reproduced below:

"49. Support to the above vie
Real Estate (Regulati,
Estate Act"). Section 79

"79, Bar of jurisdiction - No
suit or proceeding in
adjudicating officer or
this Act to determine
other authority in res,

of any power conferred

It con thus, be seen that
of the Civil Court in
Regulatory Authority,
the Adjudicating ?ffi
the Real Estate Appel.
Real Estttte Act, is
dictum of thd Hbn'ble
matters/dispites, wh
empowe,red ,tp , d'

Arbitration Agreement
large extent, arb simila
Consumer Act.

4l;.

i;6. Consequently, we un
Builder lnd hold that
Agreements between
circumsc:ribe the juri.
arnendments mode to

While considering the issue

consumer forum/commissi'on

the builder buyer agreemen

as M/s Emaar MGF Land Ltd.

30/2078 in civil appeal

LO.L2"2O1B has upheld the af,

in Article L41. of the Constitut

and

the A

Court shall be binding on

Page !3 o

the jurisdi ott of a consumer. The rek:v

rs a/so lent by on 79 of the recently enactetl
nt) Act,2016 (lbr shart "the Real

of the said Act as follows: -

vil court shall vs jurisdi'ctian to entertain any
'spect of any tter urhicl\ the Authority or the

e Appellate nal is empowered by or under
no injuncti shail lte granted by crny court o,r

of any aclion ken or to be taken in pursuange
y or un{gr tht Act:."

p"r!, e.xpressly ousfs the jurisdictian
of mo'tter which the ,?eal Estate

bltshed un Sub-sectirtn ('1) of Sectio,n 20 o,r

appoi4ted Sttrb-sqct,ion (1) of Section 71o,r
ht Tribunal ibli,sketd, under Sectictn 43t of the

d:ta detbi' ine,i',Hence, in view oJ'the ltindinlT

I Complaintno 825 of ZQZI

in A:, Ayyqswamy l'supro), the
undcir thdReal Estate Act are

Sui,prdme Cq,$

Qre ,'non itif.abt;le, r1o,twithstanding an
tween the tct such tnetters, which, tcr a

to the dis fallin,g for resolution under the

tingly, rejt 'tfiet'arguments on behall'of the
n Arbitration
the Cctmpla

'u:re 
in the a.fore-stttted kind of

in the fact'o

,nt , ond, the Builtler cannot
ion oJ'a Con mpr ,toru, notwithstanding the
ion tl of the 'trat:ion,Act."

of maintai ,Uit|ty of a complaint blfor

hri ieiiSting arbitration clzius

the Hon'b SuP,lsn1s Court

V. Aftab Si in revision petition) no. il6

o, 23572- 357:, of 207i'decided

resaid jud ment of NCDRC and as pro'vi

on o{lndi{,

ll cortrrts Wi

lalv declerred by the Supre

in. the territory of Indier
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accordingly, the authority is

of the judgement passed by t Supreme

"25. This Court in the o.f j'
provisions of Protection

'complaint1996 ancl laid down tha
a special remedy, te there
proceedings before Cr mer Fr

committed by Consu Forum on
reason for not inter,
on the strength on arbi tion ag
Consume'r Protection A rso
is a defect in any goods 'se'l

in writing made by a
of the Act. The remedy
complaint by consumer
caused by a service
provided to the consu
noticed obove." .' ,.

non-paym

und by the

Therefo.re, in view, of the abov

of the l\ct, the authority is of th

rights to seek a special .rern

Consumer Protection Aei h
arbitration. Hence, we

the requisite jurisdiction to

The respondent-promoter raispd thE

project was; delayerd due to forle majeure co[rditions such as commonw
I

games helcl in Delhi, shortage of labour d

social schemes by Governmenf of India, sl

dispute with the contractor,

conditions in Gurugram an

rious orde

allottees of the project but all e pleas

meriit.'Ihe flat buyer's agreem

Page2S o

Complaint no,825 of 2

id view. Ther relrevant

urt is reproduced below:

noticed abctve considered
1.9t16 as w'ell as Arbitration

Cons'umer Protection Act bei,
an arbitration agreement
holte to go on and no

the application. There is
under Consurner Protection

b1, Ac:t, Lt)96. The re,med), un
vided to o consumer when the

,plaint means aryt al
been explained in :iection 2(c,l

Protectiort Act is conJined

,the Actfor defect or deficienc
and a quick remecty has beert

and purpose o.f the Act

and considrlring 1:he prov'irsi

plainants are well within

n ia beneficial Ar:t such ars

6 inr;teard of' golng in lor

to implenrentation of vari

pace of construction duer t

prassed by NGT and wea

t of instalment by diffe

in this regarclare derioi

t was execufed between the rerspondent

a

)r

rt

does; tlrll-1.0u're t(l be referre{ to errbi.trati

F.ll. Obiectiion regarding delay fiue to force
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original allottee on 04.01.20l"

of commonwealth games, dis

various schemes tly central etc, do

being developed by the

regular in paying the amou

stakeholders concerned with

on hold due to fault of some o

cannot be given any leniency

settled principle that a person

and the dv

ute with

ndent. Th

t due but

e said proj

the allottees

nbi

F.III Obiection regarding iurj
executed prior to coming into

Another contention of thdrli

jurisdiction to go into the inte

in accor,lance with the flat b

and no elgreement for sale as

the s;airl rules has been execu inter se

that the Act nowhrere provir

agreements will be re-written

the provisions of thd' Act,

interpretecl harmoniously. H

certain specific provisions/si

that situatiron will be dealt wi

the date of coming into force

of the r{ct save the provisions

and sellers" The said contenti

of Neelkamal Realtors Subu

of 2017) which provides as u

rat

Complaintno 825 of 20'21,

ts taking place such as hol

contractor, implementation

have any impact on the pro

gh some allottees may nrct

ethrsr the interest of all

be put on hold due to faul

Thus, the promoter respQnd

bresaid reasons ancl it Is

'bnefit of his own ,il/rong.

lqrit, w.r.t. buye'r's agreem

'erred to udae. the prro',zisions of the A,c

I'he authorigr is of the vi

nor can Uel so construer:I, th;Lt all prt:rzi

forcr: of the Act. 'Ihererf

ent have to be rearC

ne

of

nt

ell

ob

of

h

n

ever, if the,$ct has;,provided for dealing

atior\ in "J rfi..ifir:/parricular manner',

in accordancp withrthe Act and the rules a

the Act andlthe, rules. Numerous prov'il;i

the agreer{rents made between the buy

has been upheld in the landmark judg

Pvt. Ltd.lVs. UtOt and othe,rs. (W.P )l

r

S

Parge 2 5 o

aufhorityz is dr:pri'ved of

or rights of the partir:s i

t erxercuted betwe,en the pa



4Bt.

49.

agreement subject to the condltion trhat

Page2
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119. Under the provrsrons hf Section 1 delay in honding over the
possession would be counte@ from the mentioned in the agreement
for sale entered into by
registration under REPI/..

the allottee prior to its
s of REM, the promoter is

given a facility to revise the date of

for sale is liable to be i1

The agreernents arre sacrosan t for ttre provisirons vrh.fllh

have been abrogated by the Ait itself. Fu it is noted that thre b

buyer agreements have been 
fxecuted 

in nner thrat therre irs no src

left to the allottr:e to negotjate any of clauses contained therefln,

Therefore, the authority is of the view thLe charges payable u

various heads shall be payable as per the r terms and conditions of the

are in accordance with

prom
rthe,

same under Section 4.

of project and de,:lare the
contemplate rew,riting of

Developer Pvt. L

I{aryana Fieal

t;y in the offer/delivery
th'e agreernent Jbr sule

possession gfiq,rges on

of the ntles and one sir

ed in the agre,eme\tt

REP/.
contract betvveen the flat plrchaser and prctmoter....,

122. We have already that provisions of the RERA
are not retrospective in re. They to some crxtent be ltaving a
retroactive or quasi ve effect on t:hat,ground thet validity
of the provisions of RE cannot be The Parlicrment is
competent enough to leg te law tpective or rel:roactive
effect. A law can be even / existing cor,, trac tual
rights between the parties i We do not t\ave any
doubt in our mind that
interest after a thorough

in the larger public
ot the highes,t level by
which submitted itsthe Standing Committee

detailed reports."

Also, in appeal no. 173

Ishwer Singh Dahiya; in,

Appellate Tribunal has ob

thg- process of completioh.
possession as per the. tet

ollottee sholl be entitled
reasonable rate of in'iere;
unfa i r an d u n rea so nable

/s,

te

"34. Thus, keeping.inyiew oilr aforesoid
opinion that the piguisiohs lf tUe Adt ar{,
operation and

Complaint no 825 of

we'are of the cons'ideren'
tet:roActivrz to sonte extent,in
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plans/permissions approved

authorities and are not in

instructions, directions issu

exorbitant in nature.

_F.lV Objection regarding
being investor

50. The respondent has taken a s

and ,not consumers, therefore,

Act and thereby not entitled to

The respondent also submi

Act is enacted to protect thelir

The authority observed'that"itr

is enacted to protect the,irite

settled principle of interpreta
t 'rt 

" 
tit't' 

i
statute and states main aims &,

time preamble cannot be used

Furthermore, it is pertinent tb

complaint al3ainst the promote

provirsions of the Act or rules o

perusal of all the terms and con

it is revealed that the complai

af Rs.2,42,91,,427 /- to the pro

project of ttre promoter. At thi stage, it is

Page27 ol= 3

by the res ctive

travention

thereund

f ahy

and

tlement of

bjercts of e

defr:at thr:

note that zr

itions of th

ts are buye

towards

if ttrer promo

regulations r

Complaint no, 825 of ZDZI

departments/comp

other Act, rules, statu

are not un..rronrh.

PC on ground of complaina

cornplairrants are the inverst

ntitled to the protection of

int under sectionL 31 of ther

lbler of the Act s;tates thar
,,t,

#
h1$fs of the real estate se

correct in r;tating that rthe l\

of the reerl estate sector. Il;

m,ple,is an introduc:tionr ol

cting a statute but at the sra

etiacting prrcvisions of the A

y',aggrie'uecl person can file
i4,

r contravenes or violates a

acle thereunder, Upon care

apinrtment buyer's agreemer!

and they have paid total pri

urchase of an apartment in tti

important to strerss uporf t

e

r.

t

IS

a



HARERA
ffiGUI?UG|IAM

definition of term allottee un

ready reference:

"2(d) "allottee" in relation
whom a plot, apartmentor
sold (whether as freehold
promoter, ond includes
allotment through sale,

person to whom such plol
given on rent;"

5 1.. ln view of above-mentioned

and conditions of the apa

promoter and cornplainants,

allottee(s) as the subject trni

concept of investor is nff defi

given underr section 2 o(the

there cannol. be a part5r havin

Estate Appellate Tribunal in

0006000000010557 titled as I
;il

Sarvapriya Leasing (P) -.-Ltd,,

G.

s2l.

inverstor is; not defined or

promoter that the allottee bei

this Act also stands rejected.

Findings regarding relief sor

Relief sought by the compla nts:

Piage 28 o

er the Act,

a real esto

ilding, as the

leasehold) or
person who
nsfer or
pqrtment or

t by the

Complaint no. 825 of 2021

e same is reproduced below

project meqns the person to
moy be, has been allotted,

e transferred by the
ently acquires ,the said

iset b,ut does not includ,e a
'lding, as the case may be, is

llottee" as well as all the ter

afJreement. executed betw

earr thal the complainants

to ttrem b5r the prornotelr.

inLthe Agt. lts per ther defini

e "promoter" and "allotte,e"

nvestor", The Mahararshtrar

:erd 29.01J,201,9 in :rppeaLl

ngqm llevelopers Pvt:,. Ltd.

also hertrd that the rconc:erpt

Itct. Thus;, the cclntentir:rr

r is nrct entitled to protectio

mplainants.

re

.e

n

d

al

o.

s.

of

of

of



i)

ffiHARERA
ffiGURUGRAM

Direct the respondent to aw

of delay from the due date i.

apartment i.e., 09.05.2019 to

ii) Direct the respondent to

delay in

.,04.47.20L

the complfli

a sum of

delay in
m the due

was to bel

reement

nts.

torvards the cost of the litiga on.

G.l Directthe respondentto a
of delay to the complainants

54. As pe'r clause 2'-l of 'the fla

possession of ther subject un

of possession of the apartmen i.e.,09.05.2

53. In the present complaint th

project and is seeking del

pro,,riso to selction 1B[1) of

liection 78: - Rietu

If the promoter fails
a partm emt, plot, or'bui,

Providecl that where
project, he sholl bd"

delay, till the handing
prescribed

Clause 2! of the flat buyer's

and is reproduced below:

As per clause 27 : The shall endea
of the said building /Unitwith a period of th
period thereon from the date execution of
to timely payment by the 's) of Total
Payment Plon applicable to him or as
Developer on completion of construction
notice to the Buyer, who shal
possession of the Unit.

within 60 day

Page 2,9 o

Cornplaint no.825 of 2021.

st @ 18% p.a. fo,r every mo

till the offer of possesrsion of

1,00,00C1/- to ther complaina

rest (@ LEo/o p.a. for e!,ery mo th
i.e., 04.07.2015 till the o r

intends to continue with

HFgSt as provicled unQer

) proviso reads as under:

r: .;!ri. r.

nd cbrfiipd,nsatiorl
tr.

unuble to give possession of an

:
i :t' '

,intend to withdra'w fr,om the
ti'f,t interest Jor every month o.f
riisiion, at such rate as may be

,,,,:
iement da1;*d g,tr.g1.lQt12l,

n-alidr:d over by of 04.A7.'.2

ides for handoven of poss

r to complete the constructian

)tears, with a six month,s grace
F,lat Buyers Ag reentent,subj erct

e Price payab,le acco,"din!t to the

\ded by the Developer. fh,
ent shall issue final call

the'reof, retmit all dues and toke

le

5.

)n

36
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56.
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The flat buyer's agreement is a pivotal legaf dc,cument'ruhich should ensure

that the rights and liabilities of $oth buiilders/promoters and

buyers/allottees are protected candidly. Tltre arperrtment buyer's agreenrent

lays down the terms that govern the sale of idifl'erent kinds of prollerties like

residentials, commercials etc. between thd buyer and builder. llt is in the

interest of'both the parties to have a weli-drafted flat buyelr's agreenrent

which would thereby protect lne rigtrts of dott, the builder and buyer in ifr.
unfortunate evt ' ,, strnrrld he dr

s m p e,, 0,,, ;; ;: :j',':,T,fffi "[-, :: ;j:::]ffi T I:::j:;
man with an ordinary educational Ulcf.Srbr]nd. It shoulcl contain a pro,v,ision

about stipulated time of aefl{1r}, dlnoqs.lssion of ther apartment, plor or

building, as the case may be aid the right 
{f 

*re buyers;,/alloftees in r:ase of

delay in possession of the unit, In pre-REB{ n..i,,d it wrrs a general pnactice

among the promotersiaevef{pers to irivfriabfy draft the terms of 
!n.

apartmernt buyer's agreement in a mafner that benefited only ttre

prornoters/developers. It had arbitrary, unJlatr:ral, and uncle;rr clausr::; that

either trlatantly favoured ,n+ promoters{a*,o.topers or grave them r[,.
benefit of cloubt because of tfrl total absenci ofclarit1, otv'er the matte r.

The authority has gone through the posserf ,o, clause of the ?groe rTlr3nt. r\r

the outset, it is relevant to coniment on thelRre-s,et p<lss;essio:n clause of 
{re

agreement wherein the possession has beeir subjectr:d to all l<inds of terms

and conditions of this agreement and the c$mplainants not b,eing in clerfault

undr:r any provision, of tni[ | ,d inr compliance wrth [,,
p ro,u, s i o n,,,".-,, ;:: ;: TiL ffi ffiT[,';::,H, ffi il:'il ::,F:l
The drafting of this clause and incorporatiof of'such conrlitions are not orlly

vagLle and uncertain but so hlavilV loadet in favour cf'the pronroter"rf,

against the allottee that even a single aefuttt by the allottr:e in futfitti;S

I nage 30 ot36

I
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formalities and documentati

make the possession clause i

commitment date for handi

incorporation of such clause i

is just to evade the liability

deprive the allottee of his righ

to comment as to how the bu

drafted such mischievous clau

no option but to sign on the d

57. In the present case, the comp

the unit on 28.06.201,7 i.e.

possession (04.07 20L5),, the

allottee cannot be expected to

possession. Even such.allo

surely, they would be'entitled

doubt be fair to assume that th

however, to attribute k
indefinitely, based on priori

authority holds that in cases w

shoes of original allottee aft

possession, the subsequent all

charges w.e.f. the date of en

nomination letter or date of e

whichever is earlier.

It is to be noted that in the pr

dated 28.06.2077 and 08.11.20

concerned agreement dated 0

5B

aina

ns etc. as p

evant for

g over pos

the flat bu

rds timel

accruing a

lder has mi

in tpeagre

r explry o

uthotity is

wait for any

are walti
ril,
to all the te

i

subsequent

ledge that:

assumption

ere suibsequ

r thq expi

ttee shall

ring into

orsement o

nt case, th

7. The subj

Iines.

nts/srul

.07.20'15 w

Page 31 rcf

S.

r--
I Cornplaint no. 825 of 20|2']-.L_'

ribed by, ay

ther purpose'

ession loses

the prornoter

of allottree and

its meaning,

e

he

to

st

nt

.e

e

e

r's agreement by.the promo r

deliverl, of subjelct unit and

r delay in possessiion. This is j

sed his dominant positiQn

ernt and th e allottee is left w

uent allottees has purcha d

*,14R=.uF. date of handin$ o

f ih,g $"iew that the subsgqu

r

ncertain rlength of time to :e

d

o

g for their promised flats a

fsi under this Act. It would

llottee had knowledge of del v,

such dr:la,g would conl,:irr

would not be justified. l'
ttallottee had steppeld intrrr (

qf rdue date of handing o r

entitled to clelayred p,osses;sti n

slhoes of original al[otter: i e.

the builder buyer's agreentel t,

re are tw'o errrdors;ement she s

eunit of the complaint ancl

i.rnrf..red in rrrou. Jr'
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Abeda Khan i.e. complainant . 1, vide

annexed on page no. 60 ofthe mplaint.

08,11.2017 annexed on page

on" which is executed to add

2 wherein all the rights and li lities ha'

of present complainants. The a thority is

[add-on) sheet dated 08.i.1. 017 is

complainant no. 2, whereas

o.61 of

e name o

S

n

w

t7name of complainant no. 1

associated with the concern

been transferred in the

Therefore, the authorifuroJ,if*=$
ii' -.. . ,,' '1t'

calculation of delayed pOSsEssi

Admissibility of grace pe

complete the construction of

years, with six months grace

the flat buyer's agreement. In

months' tinne as grace period.

promoter for the exigencids

due date of'possession comes i

are subsequent allottees a

complainants on 28.06.201,7, i.

which is 04.07.201,5. Therefo

possession charges shall be 28.

Admissibility of delay p

The complainants are seeking elay

lerl

Con

0*.1

;ubj

edi

ue

60

section 1B provides that where

Page 32 of

Cornplaint no, 825 of

d{rse'm,ent sheet dated ?iB.06.z

ereas endorsement sheet d

mplerint, is a "enclorsement

. Sajiri Khan i.e. complainant

jointly entitled in rhe

ie,w that since the endorsem

rcnly to add thel nan:re

lr contrarctual or statutory,

no. 1 on 28.06.201.7 o
::,.1)'6w that the due date

all be, 28.fr6.2017.

ent promoter has prOpos

sr. unit within a periofl o

frorn ttre date of executiorr

r, the promoter is see{<in

(i months is :rllolved to

f-thepromoter. As suctr,

7,201,.5. Siinr:rs the compla.ina

nt

of

e

e

S

as already transferred in

. ll'he rights and liabili

v.

)r

;o

3

f

6

e

unit is endorsed trl

e of hranding over of pre55s.r'51

atet for calculation of dolia

at prrescribed rate ol'int

on charges howeru,er, prov,il;o,

n allottee d{es not intend to r,l,ithclraw f r

ts

le

)n
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the project, he shall be paid,

delay, till the handing over of

and it has been prescribed u

reproduced as under:

Rule 75, Prescribed
section 78 and sub

(1) For the purpose of
sections (4) and
prescribed" shall be
of lending rate +20/0.

Provided that in ca
lending rate (MCLR_

benchmark lending

from time to time

61,. The legislature in its wisdb

provision of rule 15 of the r

interest. The rate of interest

and if the said rule is followed

practice in all the cases.

62. Consequently, as per website

the rnarginal cost of lending

is @ 7.300/o. Accordingly, the p

of lending rate +20/o i.e., 9-30

63, The definition of term 'inte

provides that the rate of in
promoter, in case of default, s

promoter shall be liable to

section is reproduced below:

"(za) "interest" mean,
or the allottee, as the
Explanation. -For th

the prom

ossession,

er rule 1

of in
@) and

roviso to
of section

e stat"qaqn

the State ,

is not in u:
tes

lendintrT to th

f the State B

[in short,

i'breld ra

as defin

rest cha

ll be equal

the allottee

the rates of i,

se may be.

purpose of th clau,se-

Page 3B ol'

t

Cornplaint no.825 of 2A21

ter, interest for every mont

such rate as may be prescri

of the rules. Rule 15 has b

[Proviso to sect:ion 72,
(7) of section 791

lon 12; section L8; and sub-
9, th,s "interest at the rate:t

of lndia highest marginal cost:

'nk of lndiq marginal cost pf
it shall be replaced by suQh

State Bctnk of lndia may J'ix:
,geheral publ'ic.

ryEte legislation under

rmined ther prescribed rater

by the lggisltature,, is reasona

interest,, it will ensure uni

nk of India i.,e., htlps :f ,f sbi.cct

CLR) as ron dlate i.e., 1,0.C12!..'",20

of ,interest lt'ill be margina) cr

of

ed

en

e

of

le

m

n,

2

st

unlder sectiion Z(za) of t{re ct

blg from the allottee gy, e

eo tfe rate of interest whiph

in case of default. The relev

terest payable by the prlmoter

T
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o

(ii)

the rate of interest
case of default, shal
promoter shall be lia
the interest payable
date the promoter
date the amount or
and the interest paya
the date the allottee
it is paid;"

Therefore, interest on the de

charged at the prescribed r te

which is the same as is being

possession charges j
"+! i1

G.II Direct the respondertt to
litigation expenses

6tl. The complainants arl ^{rcl i

reliefs. 'Ihre authority is of th

the t\cl- hras cle:rrly provid

entitlenrent/rights wh ich the

unden sections 1,2,14, -LB and

a separate complaint before

section 7l of the l\ct and rule

65. Section 19(10) of theiAct obl

subject unit within 2 mon

certificate. In the present com

1,7 .09.2018 and subsequently,

on 09.05.2019. Therefore, in t

should be given 2 months'ti

months' of reasonable time

rgeable fi
be equal to

to pay the
the promote
ved the a
rt thereof a

le by the allo
ults in pa.

paymen

i.e., 9

. . .|,.:

litigati

ng com

vieW that lt

interest

lottee can c

ionL L9 of

judicating

tes the a

s from the

laint, the

the possessi

interest o

e from the

being give

Complaint no. 825 of Z\',Zt

the ollottrze by the promoter, in
e rate of interest which tlite

'lottee:, in case of default:.

to the allotterc shall' be Jrom tttae

nt or any part thereof till tttne

interest thereon is refunde'd,
ee to the prornoter shall be from

'nt to the promoter till the dtgte

from the complainants shal! be

;er

ed

b,y the responclent/pro

complainants in r:ase of dela

n cost of Rs. 1,00,000/- to!,v

atiron in thre above-mentiio ed

at

te

n

e

h

isrimportant to understancl t

nd compert:$atiott as s;eprslp

rti
in[. Ilor claiming compensia

r\ct, the complainants mily

under section 3lL reacll

to talke pos;session

date of receipt of

pation certificate is o,btaine

n o,f the allotted

atural justice, the complaina

te of'offer of possession. llh

to the complainants keepii

o

il
it

unit lvas olfe

of

prlOCCU

Prg. 34,l 36
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mind that even after intimatio

Iot of logistics and requisi

inspection of the completely fi

being handed over at the time

It is further clarified that the

the due date of endorsement i

the date of offer of possession.

66, Accordingly, it is the failure

responsibilities as per the

possession within the stip,ule

the mandate contained,,in

1B(1) of the Act on the pqrt o

allottees sh;rll be paid, by the 
1

from d atrr: ol'endorsement i.e. 2

plus 2 months, at prescribed

1B[1) of the Act read with rule

H. Direct:ions of the authority:

67. Hence, the authority hereby

directions under section 37 of th

upon the promoter as per the

section 34(0 of the act of 2016:
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interest at

nth of dela

Cornplaint no. 825 of 2A|21
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read with proviso to serctic
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File be
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e rate of interest cha

of default shall be

respondent/promo
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Dated: 0.0 .20

KFmar Goyal) ,

Member
Haryana Real Eitate

Complaint no. 825 of

i.e. 28.06.2017 till
s i.e. 09,07.201.9,

th rule L5 of the rules.
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Z(z:,a) of rhe r\ct.

the complai

of

er

r,

rt.

' rQre-r-

,KK,Khandelwatj:"
. Chairrnan
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