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ComPlainant

ResPonden

Chairma
Mernb

19 has been file'd bY

section lJl' of the l{eail E

Act, 2016 [ n short, the Act) read with r

egulation a Develo Pment) Rul e s, 2Cl1'7

Advoca[e for the cornPlaina

l\d'voca.te t'or the resPonde:

X4) of tne Act whererin it is in

responsible for all obligati

CI{A under

f section 1L(

,oter shall b

{t p.t the agreemrent for
to the allott
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it and Proiect related deta

ranticulars of the Proiect, tht

by the comPlainant, date o

'period, if anY, have been de

ts:

details of s

proposed

,riled in the

I Complaint no. 2BB9 of 2Ot9 
I

le consideration, the amount

anding over the Pot;session'

ollowing tabular forrn:

rtion

ills Enigma", Sector 110,

m

tial comPl.ex

es

[0, drt.,l os.og.zo07 valid till

,,4,0,,

jl{ldatea 29.01.2071 'valid till

ozit

-1 

*
,"na f nfra,structure Private

Heads Informi
s.

,lno.
lct "lndiabt

*Gurugr:
1,

2.

N.rnr. and Lccation of the Prol

Nature of the Project F
sider

Proiect area

DTCP License
3.

l ,,2Li3'lol' ,

a4.09.2

10 of lZ

28.01,2

4.

u{s e1

Limite
["r. of the licensee

64 of2

19.06,.

)12l dirtedl 20.06.lU Ll !'alr(I LIr

023
:, , , lr*_ri
orbhe'rtie:;t'--.

Cted vide no.

p5$ ot-20)17 dated 20'LL'2OL''

valid titl 31.08.2OL9

354 of 20L7 dated L7 J-L'?OL'

,vaiid,,Utl. 3O.Og.ZOtg

'si"b otztitt dated Zo'Ll'Zor'

valid till 31.03 '?OLB

346 of 2AL7 dated 0B'11'201

,1[gl!! 3 1.08.2 0 lBi--___---
t.2ol2
er page no. 26 of the ctryPlt"tl
i,2014

er pag:-n(:. 23 of comIll$I--_
f on Stt floor, tower Fl

,er page no.igjf t1,9j9'Pt11t,
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ii.
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5. T Unnne registered/ not
I

I registerecl

,l

D,ut. of, execution of

hrrver's SLEreeITI€[t

flat 23.0'

[As p
6.

Eindott.*ent dated

tJnit no.

22.01

[As r
7.

B.
H-05

(As t
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I ComPtaint n,'' 2989 ol:2019--l
L_

t.r
ase no.30 of the comPlel't)--i
-t - -- __

:ed paYme:nt Plan 
I

emrantl letter rlated 20'11'201tl

L9 of the comPlaint) --,,,6,6051- 
I

rpplicant ledger dated 
i

fg on PaEIe no'27 of the rep[]-l

2\,93lf ' 
I

lpplicant tedger dated

liq on page no'28 of tlYJ:lU
)16
Lted fronl the date' of the

qnt i.e.; 23.07.2012 + grac(

:f'6 months)

period of 6 months is

d)l

.2018

..2018

er tlernand letter daterl on Page

9 olithre comPlaint)

,., 11 rn"lrtht 2B d'f

Page 3

Super Area

Paynrent Plan

f,rtrt consideration

3BB0 sq.

[As per P
t)

L

Time linl

[As per c

on page

Rs.Z,2?,',

[As per i

05.08.2(

2. fot",t r.ount Paid bY the

comPlainant

-=
nr. art. of deliverY of

possession

(fu per clause 27 of the ag,,['etl

The' DeveloPer shatl endeqior.

\ contplete the constuctioq of'th.t

I nuiUing /IJnit within a Pert

l rnr"" Yeqrs, with a six m'

I oror" Period thereon from thl
'17f execution of the Flat E

I Aoreement subiect to

\ io.r^rntbY the BuYer(s) ofTot'

\ Pilirc PaYable occording t'

| ,jolr^rrtbnn aPPlicabte to hit

\ aelmanded bY the DeveloPe

\ DrrrrloPrr on comPletion t

\ cctnstru ction / d eveloPment shc

1final call notice to the BuYe

I sholl within 60 daYs thereof' r'

13.

Rs.2,55

[As Per

,.q5,08'2

,lrpc ond l,qke Possession ol th

Crccupation Certificate

Offer of Possesston

-D.try 
i, aaiverY of Posses

till the date of offer of Posr

l}O.Lt.}OlB) Plus 2 montl

20.01.2019.

17.01
14.

15.
20.L'.

[As I
no. 1

sion

;ession

rs i.e.

zye
t6.
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Facts o,f the comPlaint

rat the r:omPlatnant and his

)51 fnorn Mr. Tarun Soni &

1.05.201.4 with all rights and

at the

mely

origi

"lndi

imate su

964.4t sq. ft. i

f the flat was

q.ft.

hat an amou

mount of Rs.

than 400/o of

That on23.07.

original al

develoPer s

unit is situa

period th

subjlect to th

Tha,t the flat

Sapna GuPta

051tower N

pu subiect unit i.e' flat no'

sh Soni dorsement deed dated

lities.

I allottees boo the fl roject of the resPonde

ls Enigma" No. H051 and having a

area of 3 47 sq.mtrs.), covered area o

uding three c I'he basic selling P

rate of Rs. 493 L.96l- P
upo

ng of the flat and

wi

Su

lial

,77 ,7'

total

As

I comP

012 the

within a Peri , wjith a six motrths g

n from the da the llat buYer's a

timelY Paymen

H051 was tra me of Mr. Amit GiuPta &

o,n to the aPartmen

of

rs.

tlo.

with all rights dl

Page 4

gratlbed mo

buyer agreetnent'

yer's agreementwith

yer's agreement,

building in which

. H vide endo en 22.QtS.2014.

4.

5.

7.

of a three

letter
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T'hat the resPondent is bound to 1

]anuarY 2016,but the resPonden

,10.1'1,.2018 i.e' after a delay of 34

compensation of delaYed Possess

'Ihat the act and conduct of the

intention i.e. to grab a handsomt

false grounds, bY using unfair tr

B.

9.

shows r:tre deficiencY in service

fresent comPlaint'

That ther comPlainant has b1

from thr: verY beginning;the re

physicalt harass;ment, which

comPlaiinant in Present circum

amounl. before' 20':10'2018 alo

delaY i tt llosselssiott'

10.

C. Relief sought bY the comp

11. The comPlainant has sought

Direct the resPonden

amount Paid bY the co

of deposit till actual h

Direct the resPonde

towards litigation ex'

ii.

the Po

has offe

ttances ts

riron to 1;he comPlainant till

e possession of the flat ort

nths. T pondent has not given the

on as per of 2016.

nde ws tha,t theY had onlY one

ilre comPlainant bll makin

and bY making fraud, whic

f the resPondent, hence tlt

ful**ng with her familY b

comlllainant Pain, rnental art

tua'int terms of mroneY' T

dng interest on the entitrer Pa

t to awarfl

with irt t'@24o/op.a. on the account

to PaY t4 st for delaYed Pos;session

plainant At e rate alf2tlo/op.a. from, the cl

ding over possessiion.

tiglation cost of Rs' 2'00'00

inant:

NSCS.

Page 5 f36
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te

amount

fa the flat

I ---! -.

on the parlr
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Cltr the date of hearing, the author ty exPlained

,ilou, the contravention as alleg to have

s ection 11t4) [a) of the Act to Pl

D. RePIY bY the resPondent:

13. 'Ilhat the Present comPlaint is d id of anYi

with the sole motive to harass responden

on the ground that the said

misconct:ived and without anY b

theifinan

original allottees on 22'0520t!,

That as Per the terms of th,g'a ment, it w'

eventuzilitY of anY disPute'lf' , with respe
15.

guilty or n

rouglh the ar

1.4. That tlhe complaLinant looking in

futurer rnronetary benefits willin

Tarunr Srcni & IVIrs' Siudesh Soni

the sanre shall be adiudicated

faillng which the sat

arbitration shall be go

or anY statutorY amen

in foice. The venue of
niA ay a sole arbitra
whosi decision shall

Ap,olicant(s) herebY c

a'p,,Pointment euen if 
.

e-iploYee or advocate

CompanY and the A1

therein. Clause no' 49 is being prr:duced h

"Clense 49: AIi or anY d' te arising t

tu the terms of this A ication and/or

the inter7retation and lidity of the

obli,gations of the Par shall be seltl
shall be

'ned bY ArPi
ents/ modf
arbitratiQn
who shall

be final arJd

rms that lte/,

e person s0 a
the comPv

licant(s) con

relationshiP / conn on, the APPUca

Page 6 f36

Complaint no. 2BB9 oi 2019

the res;Po ndent/Pt'onroter

n committed in relation to

t to Pleacl guiltY.

erits and hzts been Pref'erred

and ls liable to be disntissed

comPlainant is unLlustitied

the resProndent.

lyiabilitY'of the Proiect and it

tlPe oriS;inal allotter:s i'e'; M

fire flat in question fronr th

si[edifical]r7 agreed that in t

to the su.bject transferreil un

i#ution mechanism as detail

nderl

if'to'irntt g Lt\on or in reiation

' a5l,'Bu;Yers' ag r eement including,

ni tiuioiond the rights and

arpicablY' bY mutual dir;r:usston

,tii tirouin Arbitration The

tiq,n and'Conciliation Act' 1996

iiAns *ereoJ'for the tinle being

;ili, New bethi and it shatt be.
'oiwlnrca 

bY th.e ComPanY ond

iiang upi, the. Par.t:ies' T!:
, initt hitve no obiection to this

rli)nted a:s the Arbitrator' is an

sjisholl h'avct no doubts: tts to the

polnccla as LIre n' u
'or is otherwi,se connected to the

i^,s thrt nottwithstandittg such
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independence or imPartiali

Dethi alone shqll have the it'1

Application/ APartment Bu'

llhus, in rriew of above section '

s;ubmittecl that, the disPute' if an

arbitration.

'Ihat the relationshiP between

loverned bY the document

complainant has not come befo

lo take advantage of his own mis

RERA, which have been ProPag

who aLr,: end-us;ers and not def

complaint.

That it is Pertinent to mention'

the kno'wledge of the comPlainl

flat tluYer's aElreement which

caused in comPletircn and hand

the "cla,u se 22" of dulY exec

of the flat buYer's agreement

complerint. Thr: resPondent

the clause 22 of flat buYe

hereunder:

"Clause 22 in the eventuali

of the unitto the buYerswit

the delaY qttributable to

conditions, the develoPer

(rupees five onlY) Per sq

period of delaY."""'

t6.

1,7.

of the sai( itrqtor. l'he courts in IVew

liction ov|r
Agreemefit

of flat bu

, Uut*een [jr,

disputest arising out oJ'the

r'sl agrer:ment, it is humblY

parties are to be relerred to

the comPlai nt and the resPondent is

uted n them on 22.05'2014' Th

with clean hands and wish

e helP ofthe Provisions of th

enefit ol' innocent custorner

e;tlOrnPtainant in the Preserl
,i1 t: '

rere thalc fi lhe verY trt,rginning it was i

nt,rthat t\ ,is iB.nrechanism detailed in t

covers th renci€rts of inordinat'e del

g over of

ment, which is at Page

comPlainatrt along rvith th

s leave of is:etuthorlty to refer {L relY'u

s agreeme vtrhich is being reProdu

-Lo,oked 
runit i.e. enumerated

'ingt to offer the Possession

tpilated herein, excePt fttr
mgieure / vis' maieure

buier PenattY of Rs' 5,/-

aieo) pe'r month for tline

[ flat tlulrer'

Iiled bY th

of devetoPe/1fa
in the time ls
he buyer/fd

ll pay to
re feet (of sl

PageT

t1

5

ir

n

,d

u*
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T'hat the r:omPlainant being ful

evadinElfrom the truth of its exis

the amount offered in lieu of del

rdscindinlg from the dulY execute

Itt is submitted that the present co

ol6slilrery as deliined in clause 2

as in the said clause it is clearlY

t[ comPtete the construction of

ii*.. Clause 2t of the said agree

the comPlainant even though h

reads:

"'The deveioPer shall-' endeavt

A,uitaingl,rn'it within a Period
t,hereoi'fi"om the date of ex

timely Pa.Yment bY ihe Pul9
t'l oyi ini Plan aPPli'cable to

The reading of the said clause

apartment in question was

towarrls the basic sale Pric

compla.inant hars fariled in obse

1rg. That thre basis of the Present c

poss;ession of the unit in qu

amount has been claimed bY

submitted that the flat buYe

delay and the comPensation

possession was to be delive within 3 Y

Page B f36

ComPIaint no. 2889 oll ?0I9

aware, hav g knowledge and atre now

nce and do not seernrto be satisfied with

. It is thus o ious that the comPlainant is

contract b n the Parties.

plaint is no maintainable, and thre Period

offlat buYe agreement is not sacrosanct

ted that " e develc,Per shall endeavou

e said,b.,qi g/unit"'within the stiPulat

n given a selective

y relies on same'

i to corn,

of three )lelrt;,
t:ion of these

soras

thereof. Th

th)e"consr:ruction of th'e said

ith o'it* rnonths groce leeriod

t Blqy'er' A,greement subiect lo
s) '0f Total

:iir[ priyqLb accordins to thet

b.y the I) ev el ct P er "'t'

learly:sh that the delivery of t'hr: unil:

y paym€rnt of the itt:;tillrnert

in the Preceding Paras t

ng his Part f liabililY of the saidl r:lausr:

rnplaint is at the,re is a delaY in cleliverY

ion, and the iolt.,interest on the dePosi

irtue of the presernt r:ornPlaint' It is furt

s agreemen itself en'uisages the scen;ari

refor,3, tlhe contention ttrat

rs and 6 months of exectttio

rr:ading b

Tlhe clau

**
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tlne flat buYer's

a.greement.

agreement is b

20. li'hat the bare perusal of clause 2

that in thLe event of the respon

,proposed timelines, then in su

fenrtty of Rs.5/- Per sq' ft' Per m

{etay. The aforesaid PraYer is co

]. ugru.,nent between the Parti

and pnovi<les for consequences

fomplainant. 
Under cla, rSffi'/o

pay comPensation at the rate of

the proPosed timeline' The res

& rellY upon rrhe clause LZ

reprclduced as:l

"Clause 22: In the eventual'i

tie, unitto the BuYerswithin fu
ctltrrbul.abl,g to the BuYer/'

ievetoPer shall PaY"lo the Bu

,q,uori Prt (of suPer ar7aJ',Per

Thall the corrrPlainant being

consent of the above-mentio

now ervading themselves fro

truth of its existence and d

offered in lieu of delaY' It i

estoPPed from the dulY contract

Page 9 f36

sed mplete misreading of the

of the

nt failing

a scenario,

nth as comp

contractua

not seem

thus obvio

ment woukl make it evident

offer Possession within the

e respondent would PaY a

sation fbr the Period of such

ry to the terms of the inter

reement fullY envisages dela

form of cornPensation to th

rt, the rtlsPondent i:s liable t
il

ft.'fi&,month for del:rY beyo

Ieravr: of this authoritY l'o ref'

f flat buYe etgreement, whichr i:; bei

of ilirlg tu oJfer thenossession o/

time as

c'e mcti

.{rr 14 ur rlt f,,i -:!: !'y^
condition:;, the

ptentalty

for t

rvare, havi knowle,dge and having gi

clause/[e of flat buYer's ag;reement

o$ligati,cns inter-alia from

be satisfied with the amq

thirt the comPlainant is

bween the Parties'

the agreefrl

ts.5/- per sq

rIl

is

e

nt

Iso
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T'ilat it is a universallY known fact

a{fry due to reinitiating of the

virtue of which all the bills of co

the directions b)'the Hon'ble su'

,ruheretly the cotlstruction activi

water r:ecluired for the constructi

Jrinking water for labour due to

for the water to totallY online P

Jf I"bout, raw materials etc'' whii

from FetrruarY'?075'

That as Per the license to devel
22.

governnlent and the state gove

lay thre whole infrastrur:ture i

amenities such as drinkin$wa

line, roetds etc. That the statego

amenities due to which th'e'ido

hit.

23. That furthermore, the' Mini

referred to as [he "MoEF") and

as the "MoM"'l had imPosed

redttction in the availabilitY

most basic ingredient in the

excavation of toPsoil for the

no lnanufacturing of claY bric

of 50 kilometres from coal a

mixing at least 25o/o of ash wi h soil. The

Page 10 f36

:hat due to a

isting wor[r

tractors

reme Coutrt

r[ain .res;tt'ii

bricks ar[d

nstructiof I

verse marrket conditirons viz'

rders unden GST regime' bY

hrgld between, delaY duel to

nct National Green'Iribunal

es were $ ed, non-availabilitY of [he

noftheP t work & non-availabilitY o

rocess ch from issuance of HI'JDA sliP

formatic,n of GMDA, sho
cess witlir thr

tr co,ntinuddl r Brourlrd 22 months;, startin

EDCs \^/ere Paid to fhe stat

oii'th., EDcs was surpposfd t

the licen ,Jeiffi, providing the fasi

r, sewerage, rai,nage including storm wat

errrmentte ibilrfaikd to Provid'e the 
fbas

gress; of'the Proiect'uvars bacl

t'anrd Forest [herei[aft

f IVtines [here inafter referr'ecf

ons rvhir:h resultecl ilt il clrals

v4ilabilitY of kiln r'rrhich is

itity. The MoEF restricled

nufacture o brlcks and further directPd t

or tiles or ocks can be done within a ra

lignite bas thermal Power Plernts r'lvith

rtflge of bricks in the reg]on

r

o

ic

e

.e

'?t

US

ut

nd

ComPlaint no. 2BB9 oli 201
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ttr[ resultant non-availability of

of the Prof ect also affected the ti

Z+. l'hat in view of the ruling by the H

of all the mining, operations in t

within the area of aPProx' 448

(3urgaon including Mewat which

other materials which derived

directly arffected the constructio

25. APart from the above' the foll

d.tuy in timelY comPletionoffi

nonwealth gama) That comt

bu. ,o this mega eventilrghs

construction of commonweal

onwards in Delhi and NCR regi

in the NCR region as mo'$t of't$

requiired for the comrno

comlnonwealth games the lab

region for securitY reasonP' Th

in thLe l\lCR region' This drasti

NCR rergion which had a riPPIe

com.Plex.

b) Moreov'er, due to acti

National Rural EmPloYment

Urban Renewal Mission' the

in the real estate market as t

respective states due to gu ranteed 0

Page 11 36

w materials uired in the constructiPn

Iy schedul]e f construction of the ProiQct'

n'ble APex urt directing for susPensfon

Aravalli h ll range in state of lrlarY$na

kms in e district of Faridabad {nd

to a situat n of scarcitY of the s;and fnd

m the sto e crushitrg activities ' w$ich

sichedules at d activities of the Proiect'

ng circum:; nces also contributed to th

'in Delhi in october 2lo1

ral bij p,roiects including th

games {i topU Place in :2009 an

anubxtrerme shortage of lalbo

labour 6iol emPloYed in said nr$ie

ealth es. Morecr\'€r, dttring I

ur/workers 'were forced to leave ther N

alsoiled to ii #ntatftortage of labourt fo e

e
Iy aff, itrti avaitabilitY of larbour in

effect and thr
'61.d ttt" develoPrnent Pf

is

n. This led

e imPle{te

uarantee S

e

R

ke

al
tation r:f s;ocial schemes I

and |awaharlal Neh'r'u Natitl

was a suf,d n s;hortage of labour:/workf CC

e availabl$ I borfrr Preferred to return fo
elr

lo'yment. b'Y the Central /S te

ComPlaint no. 2889 of201
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GJu..n.ent under NREGA and J

,kfor,rg. of labour force in the

p,r].ojects, including our Proiect

tileir construction schedules' Al

commonwealth Eiames, this sho

slid fr.a can ber substantiated

rrbove-mentione'd issue of short

construcl.ion proiects in the NCR

d) Ilurther, due to slow Pace

put on thre contractors engaged

due to rrul'rich there was a di

foreclosure and termination of

losses which re:sulted inide-lay

[round realities hinddr#id lht q

26. That it is Pertinent to'menti

Indialbulls Enig;ma, which'is

acres ol'land, in which the aPP'

proiect irnd is registered

DeveloPrnent) r\ct, 201(i' It is

alreardY' offereri the Possession

and it is now comPlainant and

possession of the flat in questi

27'. That based utpon the Past

mentioned al[l the above

exer:uted betlveen the Parties

being reProdruced hereunder:

NURM sch

R regionr

re strugglifn

, even aftfr

ge contin

y newsp

ge of labP

carry c)ut

ute willh 1

reir contra

re$on.

f constructto

timelines.lT

that the

ng rlevello

icanrt har; in

r The

rtinent to

f the unit ttc

is wife Who

n.

riences

tingencies

nd incorPor

l'age tZ

ComPlaint no. 2889 ol'20L9

es. This created a furttier

rge numbers of rea'I esttte

hard to timelY cope uP w[th

ccessfurl comPletion of the

for a long Period of tiime' Jhe

article elaborating on the:

,rvhich was hamPering tht:

, a tremendous Pressure lwa

rious ac1[ivities in the PrQiec

,l* conttrrctors resulting int

dnit *. had to suffer l]rug

,i'Fffite the best eff'ortq, th

of the project.

rojecl. of thre resPondelnt i'

':*aA area of around 1?'85

its moneY is an on-$oi

I Estirte (Regulation a

tiliion tlr"t th. resPonderit h

thei compilainant on 210'11f20

arer not coming forward tt: ta

e resPondr:nt has sPecific;l

n thr: flat buYer's agreem

tecl them, in "Clause i]'9" w'hic

S

B

e

ly

nt

is

36
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Clouse 39: "The BuYer agrees

deliverY of the unit to the

Ecrrthquake. Floods, fire' tidal

other calamitY beYond the con

War, riots, civil commotion'

InabititY to Procure or genera

forcititiis, m ate-r-ials o r suppli-e

oiuts, octio'n of labour unions

2016 which enables the d

completion of Proiectan$ I,AI

enables the Promoter [o give,,f:

stipulated in the agreements f

so that he is not visited with

2016.

That the flat buYer's agree

getting the adl'iudication of the

unforeseein bY the develoPer'

Aiy legislation, order or rule

or anY other AuthoritY. or'

tlf aiy cornPetent authoritY(ic

s,, o it o f n i c e s s a.rY o ! Pl lJi,t 3 lif rn, matters, issues relatii$

inotifications bY the comqeten

any litigo'tion before comqete

Die toTnY other force maieu

Then the DeveloPer 'sholl be e

-for cttmPletion of the said cot

[n adclition to the reasons as d

of the Pr:rmissirons ?Dd sancdon

28. That the respondent also driiwi

a,

b,
c,

d.

e,

f.

g.

2el

dated 23.07 ."2014 executed uch Prior

'lx:;:,'-)

oper I

h tlmeli

I Complaint no. 2BB9 ofji19--l
t---

e D'eveloprzr clelaYs in

apnditions,

,ii'bfiate extension of timet

ilecl ere was a delaY in sa'nctionin

from the ment.s.

erttention etFfui, 4tz)t1XC) of the lfct

ves, and/r ty act oJ'God, or anY

of
of

',labour, equiPment,

rtation, strikes,lock
shortage of
failure of
other ca d the control of or

regulati or issued b;v the Govt

withholds, denies the
) r-e:fisgs,

tr the,Unitl ng or,

f0 suctl ls, permissions, notices'

,rri^, sulti ect matter ot'

' -: - e the 'dettr:mclter ttl I'evlsl

:l

ini.pundent of the tinrr: Peri

uences laid down under fict

relterred to, for the Pur{o

o\/0.t' pt{ iiion.,the Provision's of ['E

r sald 6 b,eween him and the allPt

nrf aonj,

nt has bee

instant co{n int i.e. the flat buYer agreem

comi,ng into force of'the At:

Page 13
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16 and the rules of 20t7 '
the adiu of the instant comP nt

the purPose of granting i st and co tion, as Providerd un er

yer's agreement for e

nd no other agree ot,

is

t, is no'w

trurth of its exi:;t

t offered in lieu of

the comPlai

parties.

in obtaining;

n and develo

the exPenses rrrade

Siuch develoPment i

nies that it has re'ce m

mplaint no' 2889 ol'20t9

t of 2016 has to be in re

cuted in terms of said Act

consent of the ternrs and co

from his contractual obli

does not seem to be sati

compensation i'e' Rs' 5'37 'l
also estoPPed from the dulY e:

That the resPondent has

approrrals atrd carrYing o

'INDIABULLS ENIGMA' Proj

adver'[ising and marketing o

carried on bY' develoPer bY

to the

said

ereas, the flat buYer's nt being to or k:oked into in

ings is an agreement ted mu re thre commence

ERA and such agreement as ref' Hence, cannot be

pon till such time the new is executed betrtreen

arties. Thus, in view of above, no relielf ca

ranted to the comPlai

t the comPlainant
tpu

and hav'ing
subfect unit

te

of

ng

,e huge il

the col

I not limi

the said 1

esting all

rrough loz
the b'uYers/ customers and t it has raised fr,om fi ial

herein

tkr

VE
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inftitutions. In sPite of the fact

t{afy the resPondent has manage

craused dtte to v:rrious above m

average rnore than 50% of the

rrfaking timelY PaYments to

i!'rordinate delaY in the constr

frolect "INDIABULLS ENIGMA"

has no'vl/ reached its Pinnacl

develoPers/Promoters who hav

periocl :rncl have abandoned the

'.)'2. That a bare Perrusal of the co

complainant has miserablY fai

has merelY alleged in its col4pl;

hand in65 over of p o ssessicin'U'Ut-

complainant has made false a

intention to retract from the

buyer's; agreement dated 23'0

33. CoPies of all the relevant d

record. Their authenticity is

decided based on these undis

3,1. As per Proceedings dated 2

disPor;ed of vide order dated 1

been raxecuted between the

not lie before this authoritY a d the sa

ii

t the re

to carrY

tioned

uyers of

s their o

on activi

; nevel: I
t;

: itr con

startecl

olect du

l

plaint

,tl tra:;el

to make

t about

ver failerd

ter

2t012
1'r

ments

uted docu

.t2.20t9,

rties stati

e

n

tate market has gone down

e work with certain del{Ys

s and the fact that on an

proiect have defaulted itt

.nding rlues, resulting into

, still the sonStruction of thrl

n stoPPecl or abandone'd and

rison ttl other real estat

r project around similar tint

such reetsons.

h[eienttY elucidate tha{ th

IV

u1in dis

,07.2021, r

against the resPondent a

'<[npafr of the resPond$nt i

;utlstantiate the same''l'hiat t

ilegations;'with a mischituvo

conditions dulY agreed in fl

inrto bet,rnreren the Partiesr'

beetr filed and Placed on

. Hence, the comPlalint can

ts.

13 presertt r:omplaint casie

the convt)Yance deed has {lre

that, the Present comPlaiirt d

nds dismissed with a lile

S

rt

36

,AS

dy

CS

to

Page 15
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filb a comPlaint before the adiudi

result, the comPlainant filed an a

the orders of the authoritY'

13.01.2021 has observed that th

is not sustainable' ConsequentlY'

rrrder dated L9.LZ'20L9'

E. turisdiction of the authoritY

35. df,u ,utf,oritY observes that it

jfrrisdiction to adiudicate the P

E. I Terrritorial iurisdiction

As per rrot.ification I:Io' t/92120

36.

and CountrY Planning DePartme

Authorilry, Gurugram shall be

offices s;ituated in Gurugram' I

situateil within the Plannin$':

authoriEY has comPlete teitiq

comPlilint.

E. II lSubiect matter iuriscl

Sectionr 11(a)(a) of the Act'

responsible to the allottees

reprod,uced as hereunder:

Se'ction fift)(a)
Be resPonsible for all obligati'

provisions of this Act or the

allottees as Per the agreemen

ilte case maY be, till the

as the case maY be, to the ol

o.f allottees or the comqetent uthoritY, as case maY Lte;

Page 16

fon the compensation' As a

e ApPelltrte Tribunal against

ribunal vide order dafed

er passred bY the autholitY

appeal and setting aside [he

as well as subiect maJtte

,, ]:

'1I,,4.:LZ.2|017 issued bY Tow

tion of Real Estate Regulerto

tlisffiCt for all PurPose wi

the prese ,the Project in questipn

rea of G graim dis;'lrict. Therefo:re' th

rial jruri t'to deal with the Prese

6u P'.,Io

r agre

s that 1;hre

t for satlle.

respon ties and functitsns under the

; and lraae thereunder or to the

)srociotion of allottees' as

rlments, Plots or buildings'Jor sale, or
of all

ees, or the mon arel:; to the association

:,

'Ir

t)1

pe

promoter rshall

Section 11[a)[a)

ffiw

#ffi

beford

impugne{

allowing

ComPlaint no. 2889 of 201
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The provision of assured returns is 
1

per clouse 15 ofthe BBA dated""""'

for all obtigations/responsibilitie

assured returns as Provided in Bui

Section 34-Functions of the Au

34(fl of the Act Provides to ensur

the promoters, the allottees and t'

rules,and regulations made there

37. lio, in vie'w of the Provisions of

has comPlete jurisdiction to deci

of obliga'[ions bY the Promoter

decided bY the adjudicating offi

stage.

F. Findiings on the obiections

F.I Obier;tion regarding com

invocatiron of arbitration' 
'

The resPondent has'traisbd

invoked arbitration Procee-din

agreemr3nt which contairr:siiP-

proceeclittgs in case of breach

incorpo,rated w.r't arbitration i

" Clause 49: Atl or anY':diiPu'

rc the terms of this APPlica

the interPretailon and vali

obligatio,ns of the Pdrties sl

failing which the same shall
'shatl-be governed bY Ar

statutorY amendments/ m

The venue of the arbitration

arbitrator who shall be aP

shalt be final and bindir

c o nfi r m s-th ot h e / sh e,shall,

oriron so aPPointed as the
'com7anY or is otherw.is.e cc

,onfir^t that notwithsta

Applicant(s) shall have no c

38.

iw:

er.

v isions

f agre

Buyer's \9 t:.

compliance of obligat,ions cast uPon

real estate fig $ under this Act and the

r buYer's lgreement', as

promoter is r esPonsible

including PaYment of

quoted above, the authoritY

nt regarcling non-comPliance

ement:

rt of the brNt

AccordinglY,

and functlon

e Act of 2Q1

e the comP

inted bY tPe

upon the pa

ve no obiec

Arbiffator, ls
nected to tfte
ding such

mpensation which is t{ b

the comPlainants at a lflte

f€:SprOIldlellt:

nant is in Of agreement for non

.l
objection t .the r:omPlainant has n

asi,ipe'f biovir;ions of flat bu[er

ing initiation of arbitratio

Thb tottorwitlg clause has be

[hel buYer's

''tiilching it7on or in relation

B4-yer,s agreement including,
arlsing ttut tt

ion,a4d/or'-flo
ity of'the tll
all be settled'

settled h Arbitration The arbitration

ion and iliailon Act, 7995 or anY

Jbr rhe time be-ing.i.n forl'ifications tle-
hallbe New

-iiina 
it shall be held bY a sole

'iii,rrrof-r,rd 
the rights and

icublY'bY mutual drscuss'ion

omlon. ttnd whose decision

es.' The APPlicant(s) her9by

ii lJnit opPoint^,nt even if the

t erpptoyiet or advocat? "f !l',;;;r;y and the APPticant(s)

ftionshiP / connection'. tne,

lndepend e n' ce or im parti alit1' of

l'age L7

bts qs to tfte

ComPlaint no. 2889 of 20L
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the said Arbitrator' The cou

jurisdiction over the disPutes

Bu1,st't Agreement """'

'l'he resPondent contended tha

application form dulY executed

agreed thrat in the eventualitY o

pfrovisional booked unit bY the

tfrough arbitration mechanism'

jurisdiction of the authoritY

Jrbitration clause in the buYer'S

79 ofthe Act bars the iurisdictio

within the Purview of this auth

Thus, the intention to render s

blear. AIso, section BB'bf the A

in adctition to and not in deroga

time bering in forr:e' Further'

judgments of the Hon'bH,$tip

CorPor,ation Limited v' M' M

wherei:n it has been held-,1ha1

Protection Act are in eHaltio'it

force, consequentlY the autho

arbiltration even if the agree

clause. Further, ln Aftab Sing

Consumer case no' 707 of

Consumer DisPutes Redressa

that, the arbitration clause i

builders could not circumscri

paras are reproduced below:

39.

agreqment a

of ci l'count

in New Pe

as per tl|re

beween fh

any disP{tlt

*pr.inrnf]

e authqri

gtL:'[g ;U

rity,ior the I

ch disPutes;

says that tt

on ofthe P

the authPlri

r: Court,

htus'udhun

e rem

and not in

ty would n

ent betWQe

ona orr.l.

075 dec

Commiss[o

agreemen

ComPlaint no' 288j oP0 t3

i filone shall have the

out of t Ap p I i c a ti o n / AP ar tm ent

terms & cr:nditions of thtl

parties, it was sPecificitllY

,, if anY, lvith resPect to the

e same srhall be adiudicated

' is of tlhre oPinion thilt the

'by ther existence ol' a

it may be noted that secltio

s about anY matter which [all

l'Estat,e APPellate Trib$na

iironrarbitrable seems tP

pi'UiJuions of this Act sh{ll

isidni oti anY other law for th

du,,tt rrelietnce on cate$a

articularlY in National

& Anr, (2012) 2 SC(lsU

p;Luvidpcl under the Consum

6togatlon of the other lfws

t tle boutnd ro refer Part'ies

the llarties had an a'rtritrati

'maar MGF' Land Ltd and o

o,n 73.(17',2077, lhe Natio

Nlevv Derlhi INCDRC] hars Lt

beltween the comPlaina[t

on of a consumer' The relev
the furiNdi

Page 18
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"49. liuPPort to the above view is

Real Estate (Regulation an

Estate Act"). Section 79 of

"79. Bqr of iurisdiction'No civil

suit or Proceeding in

adjudicating officer or the

this Act to determine and

other authoritY in resPect o.

of any Power conferred bY

It can thus, be seen that t
of the Civil Court in
Re g ul a to rY Auth o ritY, e s

tni eaPaicating )fficer, a'

the Real Estote APPellant

Real Estate Act, is emqol

dictum of the Hon'.blb,S,

m a tte r s / d i s P ute s, w hibh'.,

empowered to deClide,

Arbitration Agreemgnt

la rg e extent, Xr!;,sifrilar
Consumer Act. ,

!;6. 
'CrrnrrrlurntlY, 

w'e unhesi'

Builder and holt that an

Agreements between .,
clrcumscribe the iurisdi
amendments made to

40. While considering the issue

consurner forum/ comsrisbion i;

the lluilder buyer agreement'

as M,/s Emaar MGF Land'Ltd'

30/20:lB in civil aqqeal

L0.72.",?,018 has uPheld the afr

in Artircle L41 of the Constituti

Court shall be binding on

accclrdlinglY, the authoritY is

of the f udgement Passed bY th Supreme C

any action la o,r tct b€ l:akem in Pursuance

under this

juriisd/ctiom to ent'ertoin aryt

i wthich the AttthoritY or the

al is emPttwered bY or under

ll be lranted loY anY court or

rpr esslY o r,t :;ts th e i uri sd i cti o n

iter whir:,h the Real Est'ate

lso lentbY
DeveloPment)

said Act as,follows: -

urt shall
of any

ate TriPu
injunction

said provisiQn
't of,,anY

I ComPlaint no' 2889 of 2019 
I

n 79 of thtt recentlY enqcted.

lct, 20i6 (Jor short "the Reol

; as follows: -

jur;isdictior,t to ent€ttain anY

i *,\irh th,z AttthoritY or the

rul is emPttwered bY or under

ll be lrante'd )ioY anY court or

)n o,r tc,be laken in Pursuonce
-,,,,

'x pr e sslY o r,t :;ts th e i u r i sd i cci o n

iter whit:,\ t,\e Real Estat'e

b-section 1'1) of Section 20 or
'nb-,section l'1) of Section 71' or

i.shed under Section 43 oJ the

?, Hence, in view of the binding

t A. AyYaswamY (suPro), the

tndbr the )?eal Estate -Act 
ore

ffable, noLwithstanding on

es ir\ such n'tatters, which' to.a

illLihg'for resolution under the

'te arouments on behalf of the

ttse ii the afore-stated kind of
rr antl the tluilder cannol'

tter Fora, ,notwithstanding thtt

t,itrution Ac,l."

Iiity of a complaint befqre a

n e,xisting arbitration clause irl

Supremer Court in case titled

ition no' 2629't in revision Pet

:1573 ol'2077decided on

nellt r:f N(ID'RC and as; Prrovicled

re larnr dr:r:lared bY the SuPreme

hrin the r;erritorY of lndia ald

florr:said \/ie',iv. The relev'ant para

rurt is replroduced belrrw:

t'age 19 o[ 36

I

79 of thtt recentlY enacted

,20i6 (J'or short "the Real

ly reieQt

A'rbitratictn
Compla t ,ofi(l the tluilder clnnol'

Flra, notw ithstanding thel

ijtrrtrtictn Acil,"

b-section 1'L) of Section 20 or

b-,section l'1) of Section 71' or

hed under Section 43 of the

Hence, in view of the binding

$. AyyaswamY (suPra), the

'ntiiVr the )?eal Estate Act are
'#Ie, ntttwithstonding qn

,tib{u[l nlatters, which, to a

tti\Ejii i,resolution under the

arouments on behalf of the

e ii tne afore-stated kind of

ihed under '!

inted under
rri.bury.1,t exa

t0

'on of a Cons

ion B of t)\e A

f maintainat fiitfi, or a complaint beftre

the lact of illxistin g arbitration clat[se

the l{on'bl

'. Aftab Singl

2s572"

resaid iud$e

n of Indi{,

courts 1Vi

nd by thP

in case titledSupremer Court
1,

ln revislon Petition no' 2629'

-il
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"25. This Court in the series of
provisions of Consumer Prr
'1996 

and laid down that co

o speciol remedY, desPite

proceedings before Consu

committed bY Consumer

reason for not interiecting

on the strength an orbitra
Consumer Protection Act is

is a defect in anY goods or

inwriting made bY a com

of the Act. The remedY

complaint bY consumer as

caused bY a service

Provided to the consumer

noticed above"'

+1,. Therelore, in view of the above i

Of the Act, the authoritY is Of th

rights to seek a sPecial remed

Consum,er Protection Act and

arbitration. Hence,'we have no

the requisite iurisdiction'to en

does not require to be rffiffi
.,0,,.*r,",

F.II. Obiection regardin$ delaf

The res Pondent-Promoter' rai

proiect was delaYed du€ tb fo

games held in Delhi, shortage:

social schemes bY Governmen

dispute with the contractor a

allotter:s of the Prolect but all

merit. The flat buYer's agre

23.A7.",201,2 and the events

games, disPute with the contr

42.

central govt. etc. do not have ny imPactlo

plaintundel

r Forum
rum on

view

ue to ibrce t

ments a$

Act, I

ere being a

'ings r)1

agreemeltb.
remedy PrQ

'ices. The

inanthas also

the Consum

efined undel t
er, the cheaP

r,'hich tis tl\et o

dgements

available i

l\ct 0f :201

clsitation inL

in the

arbitrettio

the contert

maj6ure co

f labour dlrr

of India, llo

d non-Pafl

e pleas ad[a

ent was e

ing place Pu

r, imp

above considered the

meqns anY allegation

ComPIaint no. 2889 of 20)
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tf. ,urpondent. Though some al

arrlnount drue but whether the inte

tile said Proiect be Put on hold du

r:lle allottees. Thus, the Promoter

oh based of aforesaid reasons a

cahrot take benefit of his own w

F.III Objiection regarding iurisd
executed Prior to coming into fo

Another contention of the resP

j[rrisdiction to go into the interp,

in accorclance with the flat.'bfu

and no agreement for sale as're

the said rules has been executed

that thr: A,ct no'nvhere Provides'

agreernents will be re-written a

the Plrovisions of the Act' ru

interPreted harmoniouslY' [Io

certain sPecific Proviqions/sig

that:;ituation will be dealtwith

the dLate of coming into force o

of the l\ct save the Provisions

and sellers. The said contentio

of Neelkamal Realtors Subu

of 201fl which Provides as u

119. Ilnder the Provisions
nossession would be coun'
'for 

sale entered. i':2^b!
registrotion under REM' t

gitn a facilitY to revise th

ttees maY

est of all the

to fault of

respondeilt

it is well s

ng.

ction of aulth

ofthe AEt.
: r:ri": ,li ,i l.

$ agr(3elnerl

lrred to unc

inter se Part

nor can be

er comiPg i

es and ag

er, if th

adon in a

rr,ar:Cordtan

t:he Act and

f the agrep

has been u

n Pvt. L[d,

er:

Section 7$,

from the la
e promotQr

nder the

ComplaiLnt no. 2BB9 of ?AL9,

ot be relgular in PaYing $he

keholclers concerned with

holct dutl to fault of sorne of'

nnot bel given anY leniencY

ttled princiPle that a PerEon

rity w.r.r!" buYer's agreement

authorilrg is dePrived of th

rights of'the parties inter-s

lxecutec[ between the Paftie

fl{he',ipr0visions of the APt o

'flhe'authoritY is of the Vi

construed, that all Prerfiou

to,lforce of the Acl Therelfor

rmlbnt have to be read an

*r[t ptoo'ided for dealing wi

.e,mfic/Particular manner' th

Wi[ntn*,Act and the ruleslaft

c lrulesr,Numerous Provisio

ents macle between the buY

eltd in tlhre landmark iud$m

Vs. llil q,nd others' (W'P'27'

e delaY im handing over the

memtloned in the agreement

d the allottee Prior to its

nl of RERA, the Promoter .is
if prolect and declare the

date of co

Page P1 of 36
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M does nQt. temPlat'e rewriting of

ser and the

12i1. We have alreadY that above provisions of the RERA

aret not retros?ective in natu . They maY to some extent be having a

retroactive or quasi ret'roactive but th{n that ground the validitY

nnot be chfill . The Pqrliqment is

law having ive or retroactive
:ing / existing contractual
terest. We do not have anY

44. The agreements are sacrosan sal/e a pt for the Provisions; whi

have been abrogated bY the A itself. Fu r, it is ttotecl that the builde

buyer atgreements have been mhnner'that there is no Pco

left to the allottee to negot he Clause,s contained thPre

the view t t the charges PaYable i'rnd

some under Section 4' The R'

contract between the flqt Purch

of the Provisions of REM. 
'

iompetent enough to leg-isla

effi:ect. A law can be even Jrame
iign* bettveen the Pa.rties .in 

th

int:erest after o thorough studY

the Standing Committee q

detailed rePorts'"

Also, in aPPeal no. 173 of 2019

Ishwer Singh DahiYa, in order

Appellate Tribunal has obse

"34. Thtts, keePing in.,V,iew ou

ctpinion that the Provtsi0ns o.

operation andwi.

lrossession as Pei' the 
.teymstl

allottee shall be entitled t'o r

unfair and unreasonable ra

for sale is liable to be ignort

Therefrore, the authoritY is o

variou:s heads shall be PaYable

agreenlent subject to the cond

planLs/Permissions aPProved

auttrorities and are not in co

d6ubt in our mind that the R 'M has beefi med in the larger Public

to affect su

larger publ\ci

ade at the highest level bY

whiclt submitted its

E,tye DeveloPer Pvt. Ltd' V'

0L9 the HarYana Real Eltat

ytrq are of the considered

the Act are Qu i le,,tiba'Ctiv'e to some extent in

ende ii cai4
nd condi

in'terest/d

nd discussi(ilt
Select Corrllr,

reasonoble rate of interest a y,trovided in

of cont mtentione,d ln the agreementl

elcuted in th

rl;e any of '

s per the fg
ion that t{re

terms and conditions of

ame are in accordance with

by the rq$ tlve dePartments/comPet

f anY other Act, rules, stftu
traventiofr

Page12
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i:nstructions, directions issued

e:xorbitant in nature'

FJV Obiection regarding han

ufrder section 4(ZXIXC) of RERA

'fhe counsel for the resPondent h

registration of the Project gave

completed the same before e

circumstances the resPonden-t

consequ(lnces as laid down u

determination is whether th9 re

to him b'Y the authoritY at'th,,Eti

& 4 of'th,e Act.

It is norv settled law that the

applir:able to ongoing Pig.i c!

in rule 2t1lto) of the rules"T

requirred to be registered und9,1

Section 4t2)tl)[C) of the Act re

the reral estate Project, the Pro

4t2)(l)(C) of the Act and the sa

Section 4: - APPlication

(Z)The Promoter shall

application

(l): 'a declaration, su

+6.

I C:onrpla:int :no. 2889 of ZCII' 
,L_ i__

d are not runreasonable ot:
ereunder

Ir ?s piel declaration given

stated the resPrlndent at the timP of

edd completion of same and also

rircd, thelrelfore, under suchiry of tha

to be visited with Pena

hrereforel, next question o

titled to avail the time g[ve

rl rphoProject under section

rovisions e Act and the rules are als

the term i$gitoi.ct has been de[i

0 ILO\N' ilSi il,.es the ongoing Projeclt a

se:ction zt' of the Acli'

ires tha ilel appl5ring for

ter has ile a der:laration

is rep cerd as under: -

rell estate Proiects

ng dctcurruznt:s along with thet

(1)t, namelY:

lf

o1

nrted bl aj a.

ny person y'ut

vit, whlch shatl be signed bl
'iSed bY the Promoter, statinglr:

the promoter

Page P3 o
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(C) the time Period
proiect or Phase

+7 . l'he time period for handing over

zr$ per ther relevant clause of flat

the promoter regarding handi

raccordinSlly. The new timeline in

promotet" while making an aPPl

not chanl3e the commitment of t

the due date as Per the apart

indicaterl bY the Promoter in the
.:

the new timeline as indicaled
l

Althouglh, Penal Ptotuetithdt th

meeting,the committed du! da11

to comLPk:te the Pr:oiect in de<

proceeclings. The due date of

unchanged and Promoter is li
l

arising out of failure in han

committed bY him in the aPa

delayed Possession charges

Act. The same issue has been

titled as Neelkamal Realtors

and ors.and has observed as

"1.79. IJnder the Pro
possessfon would

I Complaint no. 2BB9 of 2019 
I

ndtzrtakes lio r:omPlete t'heinwhich
,, 

QS se mqY bet,..."

e posses mh is committed bY the builder

yer's ent and the commitmenf of

ssion of the unit is tal6en

of onrgoing Project bY the

tion for strationr of the Proiect does

hand ov'er the Possessiof b

ment. The new timelinP a

h4,.pr section 4(2)0)(C) is 
[o

e comPIr:tion of the Projec
i .t', l

,.-ii Eiiirst the builder foi n

but novl, if the Promoter fai

iheo he is liable for Pen

per the agreement rernai

cons€)quonces and obli'g;rtitl

jng over
I

;ssession [r7 the due da'te

ent buye ment ancl he is liable fPr t

proviso trc :;r:ction 18[1.) of

ble, Bomlsralr 11it5 Court in c

provided

over of

icated in

lcle, f'or

alt by h

of Sectio
be coun

I

S

'uburban Ltd. ancl anr. vs llnion of In

nder:

the dela,Y' in handing over tle
, the dqte mentioned in t:he

the Prorrtoter and the qll'ott'ee

agreement for sa entered in

Page24
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prior to its registration
the promoter is given

project and declare
contemplate rewriting

the promoter..,"

F,]V Obiection regarding entitle
ir{vestor

Ithe respondent has taken a stan

and not consumers, therefore, th

,Act anclthereby not entitled to fil

'Ihe respondent also submitted

Cct is enacted to Protect the'i

The authoritY observed that the

is enacted to Protect the interest

+8.

settlecl prrinciple of interpretati

$tatute and states main aims &

time prreamble cannot be used t

Furtherrnore, it is Pertinent to

complaint against the Promoter

provir;ir:n:; of the Act or rules or

fierusal of all the terms and co

it is revealed that the comPlai

Rs.2,Ii5,20,931/- to the Promo

project of the Promoter. At th

definition of term allottee und

ready r,eference:

Complaint no. 2889 of 20L9

under RE der the prttvisions of RERA,

facility to the datet of completion of
same u 4. The RERA does not

contract 'n the flat Purchaser and

t of DPC

that the

'are not

defeat t

note that

plainants are the inveslors

itled to the protection of the

t uLnder section 3 L of the Act.

bk: of the hct states that the

rs of the real estate se0tor.

rrot:rect iL:nr slri,tting that. tltre Ac

of co o{the't,rrl estate sector. It i
)..
l

ble is an introduction of

ing a st:rtute but at the sam

narcting llro'n'isions of the Ac

aggrie'v'r:d Person can file

r r:ontrat/enes or violal-es arrf the prcr

regulatio de thereunder. UPon caref

itions of t apartmelrt buyer's agreerf en

tisa and has Paid total PriPe

r towa rchase 0l'an, aPartment in t

importanrt [,0 stress ullo:n tstage, it

same is reProduced beloirv f'r the Act,

Page 2$ of
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"2(d) "allottee" in relation to a

whlm a Ptot, a7artmentor bui

sold (whether as freehold or I

prc,moter, and includes the Pe

allotment through sale, tra

person to whom such Plot, aPa

giv'en on rent;"

ln view of above-mentioned defi

and con(litions of the apartme

promoter and comPlainants' it

{ttotte.ls) as the subject unit

[on..p, of investor is not agf+f'Fr]

given under sect'ion 2 of the Act'

there cilntrot be a PartY having

Estate l\PPellate Tribunal in

0006000000010557 titled as

SarvaPriYa Leasi"g (P) 
.t',,:fi

investor is not defined or rel

pronror.er that the allottee bei

this ,Ac1t also stands rejected'

F.VI Clbiection regarding

endorsement of unit'

The resPondent has raised a

the comPlainant is a subsequ

over of Possession shall be cal

Ther counsel for the judgeme

Delhi bearing no' 7757 of

+9.

5Ct.

real estate

ng, as the

ld) or
who s

oro
torb

ition of "

t buYer'

status of

,grltstal

as ltll,ot:ter

l)r re

t]nere will

meqns the Person to

ry be, has been allotted,

ise transferred bY the

uentlY acquires the said

but does not include a

as the case maY be, is

ttee" as 'well as all the tefms

ment executed between

r that the comPlainants ar

them b!'tl"'e Promoter' Ttr

the Act, As Per the definitio

i:6h*",131" anfl "allottee" an

estor",'l'he Maharashtra Rtl

,d 29.01,2019 in aPrPeal Ir

is Srushti De:ve,loPers Pvt. Ltd'
i

aisio held' throt the concerPt

'Ar:t. Thuts, the contenti'on

'r
isihot entitlad to Protectlott

nd anr,

nsiderati

f

f

of due date from dalte

ntention ring the Proceedings thaf si

t allottee rerfore, the due date of h'ind

lated fro te of endorsement of su(h u

t relied u consumer case of NCDR$- N

as Prerttk Jain Yersus SeI

e

ob

t.

078

l'age26
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Canstruct:ion limited and in vi

of 2019 titled ds M/s La

llharanieet Singh.

'P5g nbovre referred cases cited

ra[rthority as in the recent case titl

Charanierct Singh, civil aPPeal

Apex Court has held that relief

decision in Raie Ram (suPra) w

Rehmiln [suPra) cannot be co,
rl

{rb s.qu ent Purchas er/resPci$$

allottee, and intimated Laureat

intererst o1f justice demand that

granted, in favour of the'reSPo

are being reProduced as foll

"37.lnview of these

se bar to the relief of inte

Ram (suPra) wh'i1h was

(supra) cannot ba'cohsi'

which a subsequent Purch

However, it cannot be sq.id

shoes ofan original al

not honoured its commitm

cannot exqect anY - even

builder's obligation' Such

there maY be a large num

for their Promised flats or

reliefs under the Act' ln su

picture later surelY belo

agrees to buY the flat
possession would be in

Court civil aqqeal no' 7042

Private Limited Yer$us

nt are not relied upon bY the

reate Builtlwell Wt. Lt'd' Vs'

0:19 dated 22.07.2027, the

n refundl, enunciated bY th

ed in Wg. Commander erfifu

Iaw and has held that th

ihto the shoes of the ori$ina

:,ut this [,act in APril 20]'6' thr

re interers t.ribif+o* ttrat date shou[d b

nt. The 4[ paras of the said iudgfne

t)..ions, thi:;

idences;

h a reason

t{'$7*, opinion that the Per

c,n refund., e fed by the decision in Raie

in mr)nder Arifur Rehntan

laur.
v '4.nnifurr 

a.i(l extent of relielt' to

contrbg
1

tor w o ul d'b e .fit ct d e P e n d e nt'

at a subseq purch'.aser whtt stePs into thet

of a housi in which the builder has

t to delt

conclusi utd be arbitary, given that

possiblY usapds of ,flat buYers, waiting

surelY wotild be entitled to all

cQSe, a p who ,no doubt enters the

tu the class. Further, the Purchaser

el:pectation that delive'rY oJ'

in t:he boumd:; of the tlel'aYs4'

flat w'ithit't a st'iPulated t'ime'

t,, for t'he Perlbrmance oftheble

rdance

PagePT
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HAN:ERA

GURUGRAM

tinteline thqt he has know of, at the ti of purchase of the flat'

Therefore, in the eventthe Pu claims nd, onon ossessm entthat

wait, and,face intolerable

, ltwould no doubt be fair
of the del'aY' However, t'o

he too can (like the original al'

months and 28 daYs' If th ken into considerationl, t

complainant/ sub sequent allo had agr to 1ou'Y the unit in ques;tiotr w'i'

the exPectation that the respo

the bruilder buYer's agreement

due date. At this juncture' the

dent/Prt: 'would abide bY the ter[xs

nd would iver the si'ubject unit bY thP sa

rchaser cannot be exPec[ed

oes of ori$irfaf allottee before the due dat

,) no

ol'this court, can ProPerlY be

atnounts, with interest @ 9 per annu

burdens, the equities would ha'

to assume that the Purchaser

attribute knowledge that such

art a priori assumPtion, would

acquired knowledge of the tra

3,2. In the Present case, there

ci'rcumstance that even as

appeal, the occuqancY

rywould ue indef,initelY, based on

be justi. equitie's, in the oPinion

lded by d ing refuno' of the PrinciPal
the d'ate the builder

r, Or it.

record s:uggestive of the

tatiott of the Present

tu be mrt

had

material
the,:, daryt

bsequenf

h of i*rpi

NCDRC are accordinglY mod

,.' (' EmPhasis suP Plied)

Thoughr the Prornised date of d

of the [o'wer in question was

offered bY the resPondent Pn'l;

.forthcorning. ln these

The' directions of the

in the terms."

ivery ,.01.-2016 but the construrftio

otrcomPl dlr,'ttfa saicl date and it w

on 20.111 B,i.e. afttlr rlelaY of 2 Years

facts

have knowledge, bY any s

delayed, and the possession w{uld not bi

ation, that t.he Proiect vrill

nded over lvithin the stiPula

So, the authority is of [he view in cases where the subs$Q

allotte,e had stePPed into the s

Page lPB o 36
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htrrding over Possession, the de

rM.e.f, due date of handing over P

Itr]r the Present case, as Per c

Z3.O7.il.O'.12, the due date of ha

?.3.Ot.tZO"lL6 and the subject unit

on 22,05;.2014 i.e. before the

Therel'ore, as decided in

Gupta V:;. Emaar MGF Land

that in cases where the subseq

original allottee before the du€t

possession charges shall be

possessi o n i'e. 23.01'20L6'

G. Finding;s regarding relief sou

54. Relief sought bY the comPlai

i) Direct the resPondent to PaY

pai<t bY the comPlainant at t

actual handing over of,P[sse$

ii) Direct the resPondent to a

IitilSation exPenses'

G.l Direct the resPondent to

paicl bY the comPlainant at th

actual handing over ofPossesr

5l;, In ther Present comPlaint' th

project and is seeking dela

provir;o to section 18[1) of th

Page29 36
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on charg;es shall be granfedpos

session.

buyer's agreement dlted

possession comes out to be

in the favour of comPlainant

nding over of Possesslion

31it of 2079 titled as Varu

rity is oli the considered {ie

ad stePPed into the sho$s o

*pver possession, the delflY

*,b[e. derte of handing love

t by the plailnant'

nt:

ek[yed Prossession oI1 an[ou

:i, f.o* the date of dePoiit t

lon.

rd lit cost of Fis. 2,00,000/- to'fruar

y interest
rate of 2

cometa:rfl

possesstqI|l

e.t. s... rf f

dela'yed Possession 0n a[no

p.a. fromr the date of dePtlsit

harrges as Provided uncler

1) Proviso reads as underf

t ihtends to continue w{th he

nt
ll

he

$M
ds
wh wqi
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57.

58.
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Section 78: 'Return of

lf the Promoter fails to t

apartment, Plot or buildi

Provided that where an a

project, he shall be Paid,

delay, till the handing
prescribed

allotted t.o Mr. Tarun Soni & M

relation to subiect unit in the fa

mount a mpensiation

plete or is ble to givrz Possession of an

does tend to withdraw from the

the prom in'terest Jor every month ttf

of the n, at such rate as maY be

e subiec'[ unit was origiriall

A flat buYer's agreement w

endorsetnent sheet da

Il their rights and liabilitiBs i

t allottees i't,:., Mr. Amit GuPl:

over Pol;ses:;ion, tlhe delal"'

f. ue dtate of handing ov

ernent rlated 23.07 '201P,

uro

& Mrsr. SaPna GuPta.

The saicl unit was endor'sed in r: favour e comPlainant on 22'05'?01

i.e., before the due date of'han posstlssion of the allottred r'rni

As deci,led in comPlainant no g titled as Varun GuPta

Emattr MGF Land Limited' th ,pf'Urb considered view tlat

cases r,l'here the subsequent al had into the shoes of orfgin

4031" of

iluthorilry'

allotteer before the due ldate

possession charges shall be

posses:sion.

As per clause 21' of the flat

poss;ession of the subiect uni nded crver bY of 23'0L120

ment P idels for handover of PossPss

of handi

g,rant,ed

buyer's

was to

le

6.

)n
Claurse 2\ of the flat buYer's

and is reProduced below:

Ls per clause 21 : The Develol

oyine said building /Unit'with

shall r tu com7lete the constructifn

n a period se years, utith a six months g!?f'.

, 
-ftot 

BuY'ers Agreement subiect
pertod thereon from the date f execution

Page p0 o
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to tim'ely PaYment bY the BuYer(s)

Paymttnt Plan aPPlicable to hin

Developer on comPletion of the

notice to the BuYer, who shall wi
posses;sion of the Unit.

59. The flat buYer's agreement is a Pi

or as

in 60 days

bfryers /a]tlottees are protected

li4ys down the terms that govern

residentials, commercials etc'

interest of both the Parties to

which would therebY Protect

unfortunate event of a disPute t

simpler and unambiguous langua

man r,r,itlt an ordinarY educatio I backgro

about stiPulated time of deli

fuilding,, as the case maY"be.,an the right

flelay in possession of the,unit'"I pre-RE

rs ttl i[*ong the Promoters/dev6lo

ppartmernt buyer's agreemg{} ina
promoters/develoPerS:. It had

tdrf the rights and liabili

either' blatantlY favoured the

benel'it of doubt because of the

The authoritY has gone throu

the out:;et, it is relevant to com

agreement wherein the Posses

and conditions of this agreem

{nder any Provisions of thi

promote

otal abse

60.

provisions, formalities and d

Page 3[" of

Total SalQ

tal legal d

s of ubrt

/r lopmentshal/ issue final call

f) remit all dues qnd take

complaint no. 2889 of 201!

payabltt according to the

by the DeveloPer' The

urnent vuhich should ensure

lcuilders/'Promoters anrl

thre builder and buYer in th

. It shourld be drafted in th

ber understood bY et commcr

re-set Possession clause ff t

subiected to all kinds of {er

and in comPliance with

s prescriberd bY the Prornot

ndidly. l'he partment buYer's agreemlent

e sale of di 'erent kinds of ProPerties like

,een:thq b r and builder. It is in the

rve,a. WOll:d afted flat buyer's agreemen

rfghts bl ho1:

tmay:
which

. It,should contain a ProviPio

on of the aPartment, Plot o

,h0 buyers/allottees in ca$e o

ri,oa it \ /as a general Praptic

bty draft the terms of' tLr

r that br:rnefited onlY ttt

itrary, u teral, and unclear clauses th

r:velopers 0r gave them th

of claritY over the matter'

the posslss n clause of the agreemePt'

il

I

nent on th]e

ion has'bge

agreente[r

nt and the plainant not being in dpfa

mentatiq{t

It

rll

:f.
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th4 arafting of this clause and in

uf$ue and uncertain but so hea

against the allottee that even a

formalitiers and documentations

make the possession clause irre

comffiitffLent date for handing

i{rcorporation of such clause in

i$ just to evade the liabilitY tow

deprive the allottee of his right a

tb comment as to how the buil

drafterl such mis;chievous clause

no oPtiotr but to sign on the dott

C;L. Admir;sibilitY of grace Period:

{ompletr: the construction of t

Jrur.t, with six months $race

the flat lbuYer's agreement. [n

months'time as grace Period'

firomoter for the exigencies b

the due date of Possession com

62. Admissibility rof delaY

The cornPlainant is seeking d

section 1-B Provides that where

the proiect, he shall be Paid,

delay', till the handing over of

and iit has beern Prescribed u

reprodrlced as under:

Complaint no. 2889 of 2At9

evant for t
ver

rporatio4 p such conrdit.ions are not only

farrour of the promoter andily loaded {

ingle def{u by the allottee in fulfillling

etc. as P ibed by the Promoter dPaY

purpose of allottee and the

ion loses its meaning;. The

flat buye agreement bY the Promqte

timely

1g alter

livery of subject unit anfl t

elay in possession. This is [ius

his dominant Position an

t and the allottee is left wit

respronrC t promoter has ProPosed t

said b'uilcl g/l'unit within a Period of

iod thereon

nd the

ouLt to

from the derte of execution o

prersent C the prornoter is seeking

r': saicl perio, of 6 mo:nths is allowed t0 th

l.rof the promoter. TherQfo

01..201t3,.

cha t prescribed rate of inte

y posses$lo cXrarges; however, Provi[o

n allottee I s not intenrj to withdraw fro

r, intertlst l[r:r every monththe nronrif

ession, qt uch rate as may be Presc[ib

f the rules, Rule 15 hiaser rule 1$

Page 3f of
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63.

Rule 75, Prescribed rate

section 78 and sub-section
(1) For the PurPose of.P.

sections @) and (7)

prescribed" shall be the

of lending rate +20/0;

Provided that in case

lending rate (MCLR)

benchmark lending ra

from time to time for

The legirslature in its wisdom

provisiotr of rule 15 of the rul

interest. The rate of interest so 
'

and if the said rule is followed

practice in all the cases'

64. fonsequentlY, ets Per welsite of

the marginal cost of le'ndin'g rat

is @ 7.30%0. AccordinglY$q'n

of lenrding rate +2o/o i'e', 9'300/o'

The rjel-inition of term 'interer

providels that the rate of in

prontoter, in case of default' s

GUtiUGl?AM

(i.l

[i i)

65.

prontolter shall be liable to Pa

sectionL is reProduced below:

"(ra) "interest" meal

or t:he allottee, as the

Explanation. -For t'h

the rate of interest ch

case of default, shal

prcrmoter shall be lia

thet interest PaYable
darc the Promoter r
date the qmount or

;f in
'4) and
lso to

ding to

n the

etermln

rest c

the all

le to paY

Complaint no. 2889 of 20L?

to section 72,

section
te Bank

e State
not in u

which @ Bank: of lndia maY fix
eral public.

inate legislation under th

ined the Prescribed ratp o

the legi:;lature, is reason[bl

iion (7) ttf section 79)

72i; section L8; and sub'

the "intet"est at the rate

ndia hightzst marginal cost
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