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1. The present complaint 'éa. d™ 12.07: g™ fias “been filed by the

r.:umplainantfallnﬂees'.in:mﬂ_uﬂrri;‘tl__lié {@é;ﬁlﬁ'il of the Real Estate
(Regulation and Development) A:‘:!-:. 2016 [in short, the Act) read with rule
28 of the Haryana Real Estate (Regulation and Development) Rules, 2017 [in
short, the Rules) for violation of section 11(4)(a) of the Act wherein itisinter
alia prescribed that the promoter shall be responsible for all obligations,
responsibilities and functions to the allottee as per the agreement for sale

executed inter-se them.
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A. Unit and Project related details:

2. The particulars of the project, the details of sale consideration, the amount |

paid by the complainant, date of proposed handing over the possession,
delay period, if any, have been detailed in the following tabular form:

Information I

5. | Heads

No.
1. | Name and location of the project
|

“Indiabuils Enigma”, Sector 110,

7. | Nature of the project .7 |iResidential complex

3. | Project area 1SR e
4. | DTCP License 1" 219 of 2007 dated 05.09.2007 valid tl

Name of the licensee N "J'\q. Varali |
§ HRERA registeredl." LT Nl | 'vide no. i

registered 0f2017 dated 20. 11.2017
i i A HE ﬁ 31.08.2018 |

7 dated 17.11.2017

e ' lid till 30.09.2018
"llil ' 353 nf 2017 dated 20.11. Il]l?' |
 valid till 31.03.2018

iv. 346 of 2017 dated 08.11 1n1';
valid dll 31.08.2018

6. | Date of execution of |flat 23.07.2012
(As per page no. 26 of the complaint}|

buyer's agreement
7. | Endorsement dated 22052014
(As per page no. 23 of complaint)
8. | Unit no. H-051 on 5th floor, tower H '

(As per page no. 30 of the complaint] |
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HARERA

A GURUGW . l Complaint no, 2889 of 2019 J
3, | Super Area 3880 sq. Ft. o
(As per page no. 30 of the complaint) |
10, | Payment plan Time linked payment plan
(As per demand letter dated 20.11.2018
on page 19 of the complaint)
11. | Total consideration Rs.2,22,26,605/-
[As per applicant ledger dated
05.08.2019 on page no.27 of the reply)
12.| Total amount paid by the Rs. 2,55/20,931/-
complainant (As per npphtant ledger dated
| Leals 435 BE.EBIEI on page no.28 of the reply]
3 Due date of delivery of 04 | 01.2016
POSSESSI0T :: ' ated from the date of the
(As per clause 21 nﬂhe ent fe: 23.07.2012 + grace
| The Developer shall ?’a}&rh% q;ncml.hs]
complete the mnsn*u q
building _ﬂ.rmt withi i a er 4 oft &Fﬂ
three years, with @ six months | |
grace period the m th: '
of execution of the Flat. |
Agreement suhﬁ:ﬁ* ly 1 |
payment by the Bu yef'{ 5] of Tot! Sale |
Price payable nccurdmﬂ el D
Fayment Plan applicable ¢ Bragye G :
demanded by the DEv-EIupEf The _‘,..-*'
Developer on mmpfqﬂnn [ T '
construction /develop mﬁ?!‘!ﬂ%‘ L&!z E" a ] “:
final call notice te the Buyer, whu g | '
shall within 60 days thersof, remit all | ) | R |
dues and take possession afthe Unle) |~ I b
14, Decupation Certificate 17.09.2018 _|
4% | Offer of possession 20,11.2018 '
(As per demand letter dated on page
no. 19 of the complaint) i
"16. | Delay in delivery of possession 2 years 11 months 28 days '
4ll the date of affer of possession .
(20,11.2018) plus 2 months i.e.
|| | 20.01.2019. |
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B. Facts of the complaint

That the complainant and his wife purchased the subject unit i.e. flat no.
HO51 from Mr. Tarun Soni & Sudesh Soni vide endorsement deed dated

33.05.2014 with all rights and liabilities.

That the original allottees booked the flat in project of the respondent
namely “Indiabulls Enigma” bearing flat No. H051 and having an
approximate super area of Eﬂﬂﬂqu {,ﬁgﬁﬁﬂ |47 sq. mtrs.), covered area of

2964.41 sq. ft. Including three mv }3“?‘%‘{ ng spaces. The basic selling price

'." Ly .I'
of the flat was agreed upnn P:ﬁ,i_}.ﬂ

. A= F

5q. ft.

i

That an amount of Rs. l&,uh.ﬂﬂﬂf_- was-
amount of Rs. 90,77,743/ was alsapaid.
than 40% of the total r,-:hst Wuqﬁgﬁin ‘ﬁﬁ.’!_é'r buyer agreement,

, the respondent grabbed more

A,

i . s .
Thaton 23.07.2012 the respbuﬂg@e@ﬂlﬁu}refs agreement with the
original allottees. AS pep ﬁ !E‘ .guyer s agreement, the
developer shall co mpleter i& building in which the

unit is situated within & peril:id of a M?earﬁl with a six months grace
period thereon from the date of execution of the Hat buyer's agreement

subject to the timely payment.

That the flat no. HO51 was transferred in the name of Mr. Amit Gupta & Mrs.
sapna Gupta with all rights and liabilities in relation to the apartment No.

051 tower No. H vide endorsement letter dated 22.05.2014.
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That the respondent is bound to give the possession to the complainant till

january 2016, but the respondent has offered the possession of the flat on
20.11.2018 i.e. after a delay of 34 months. The respondent has not given the

compensation of delayed possesslon as per Act of 2016.

That the act and conduct of the respondent shows that they had only one
intention i.e. to grab a handsome amount from the complainant by making
false grounds, by using unfair WM@E and by making fraud, which
shows the deficiency in service qg&.ﬁ rt 'of the respondent, hence the

present complaint.

" i I|
o h!.‘f'“ " I‘L.i Il:r -."d " ‘1._
. "}'*-FH.E_*.IT i..‘# W™

That the complainant hég;, i
from the very begin MFEFCE: respn n&é :

hsﬂm p
complainant in present. circmpstances is see g interest on the entire paid

amount before 20.10.2018" aﬁ@ﬂﬁ?@?ﬁﬁzd% p.a. on the account of

delay In possession.

ing with her family but
e cu?}ﬂa@nﬂnt pain, mental and

physical harassment, M‘ﬁ ‘sg.ted'm terms of money. The

C. Relief sought by the mmp'. '

| ."‘ p
The complainant has sought fd!qmpggghh. /

i, Direct the respondent to pay interest for delayed possession pn
amount paid by the complainantat the rate of 24% p.a. from the date
of deposit till actual handing over of possession.

ii. Direct the respondent to award ill:igatmn cost of Rs. 2,00,000/-

towards litigation expenses.
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12. On the date of hearing, the authority explained to the respondent/promoter

13.

14.

15.

an the ground that the said claim:.of

misconceived and without any H"' AgFa

That the complainant lookingd ) the
" “B' s :

original allottees on 22052014 7 |

That as per the terms l::il;'__ﬂ'lﬁ

about the contravention as alleged to have been committed in relation to

section 11(4)(a) of the Actto plead guilty or nat to plead guilty.
D. Reply by the respondent:

That the present complaint is devoid of any merits and has been preferred

with the sole motive to harass the respo ndent and is liable to be dismissed

the complainant is unjustified,

R i)

: ﬂgﬁWahllity of the project and its
e

|
.L -l
: =

future monetary bene fits will ‘appraa
F Ay

-

Ir \'.
!

. ﬂ:f.' Qﬁginal allottees i.e; Mr.

Tarun Soni & Mrs. Sudesh Soni and=p'ﬂr:ﬁhaiqd the flat in question from the
) ___,.--.1Ia..,_... L -

li |

: ﬂiﬁ‘ﬂlﬁ'ﬂall}f agreed that in the
W~

eventuality of any dtspufé.:l ' subject transferred unit,

"’q,"
the same shall be al:ljudh:ate:h‘l'i :

therein. Clause no. 491§ t@iﬂﬁpﬁ?ﬂ?nw :
Wl :'il ; - w .
“Clause 49: All or any d:sguﬁ ari _ng"f‘a or touching upon or in relation

to the terms of this Application nﬁ Hﬂ}'ﬁu}iers'pgreem ent including
the interpretation ard irﬁu.:mj‘iyf terms thereof and the rights and
abligations of the parties shall he settlad amicably by mutual discussion
failing which the same shall be sdttled through Arbitration The
arbitration shall be governed by Arbitration arnd Conciliation Act, 1996
gr any statutory amendments/ modifications thereaf for the time being
in force. The venue of the arbitration shall be New Delhi and it shall be
held by a sole arbitrator who shall be appointed by the Comparny qrid
whose decision shall be final and binding upon the parties. The
Applicant(s) hereby confirms that he/she shall have no ohjection o this
appointment even if the person S0 appointed as the Arbitratar, is on
employee or advocate of the company or I otherwise connected to the
Company and the Applicant(s) confirms that notwi thstunding such
relationship / connection, the Applicant(s) shall haye no doubts as to the
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independence or imparttality of the said Arbitrator, The courts in New
Delhi alone shall kave the jurisdiction over the disputes arising out of the
Appf!mﬂﬂﬂfdpﬂnmentﬂuﬁﬁﬁgrmr; ...... {

Thus, in view of above section 49 of flat buyer’s agreement, it I humbly
submitted that, the dispute, if any, between the parties are to be referred to
arbitration.

That the relationship between the complaipant and the respondent i5
governed by the document executed between them on 22.05.2014. The
iy

complainant has not come hefur@_‘r’lq]__:'; ithority with clean hands and wishes

to take advantage of his own misda ' the help of the provisions of the

RERA, which have been pm@*ﬁéﬂ )
7

who are end-users and not .1_;.5 :
[ < | R owon | At

complaint. > L e

1 1 # I S

d I

That it is pertinent I:u"-;ﬁ.gn;mnjheiie that I;Faarary beginning it was in

.
. ]

the knowledge of the cumglam{ntﬁﬂ@it 1 q amechanism detailed in the

flat buyer's agreement iﬁiﬂhﬁﬁ?ﬂﬁE Eﬂﬁ:ies of inordinate delay
. l‘I- V .

caused in completion and hand"%‘ig-wofﬁ;ﬁinuked unit i.e. enumerated in

the "clause 227 of dulywﬁﬁz&z .
of the flat buyer’s agreement filed by _cupfpléfi_:mnt along with their

complaint. The respuﬁdéﬁfﬂﬁﬁsﬂflﬁ“ﬁf His authority to refer & rely upon
the clause 22 of flat buyer's agreement which is being reproduced

hereunder:

“Clause 22 in the eventuality of developer failing to offer the possession
of the unit to the buyers within the time as stipulated herein, extept for
the delay attributable to the buyer/force majeure / vis- mujeure
conditions, the developer shall pay to the buyer penalty of Rs. 5/-
[rupees five only) per square feet [of super area) per manth for the
period of delay...”
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That the complainant being fully aware, having knowledge and are now

evading from the truth of its existence and does not seem [0 be satisfied with
the amount offered in lieu of delay. It Is thus obvious that the complainant is

rescinding from the duly executed contract petween the parties.

it is submitted that the present complaint is not maintainable, and the period
of delivery as defined in clause 21 of flat buyer's agreement is not sacrosanct
as in the said clause it is clearly stated that “the developer shall endeavour
to complete the construction of the*sq.i;dfhgﬂdmgf unit’ within the stipulated
time. Clause 21 of the said ag;reel‘;x -;-.‘; é'-ﬂ:l'i given a selective reading by

AT

the complainant even L‘Imugl;.hpﬁa renfently relies on same. The clause
o . 1] [; .
o 1

LA

reads: B TN
L JI !

“The developer s@&!.f'ﬁiptfﬁuuayf ﬂl_fftiﬁﬁl;grb the ¢onstruction of the said
building/unit within.g period of three agrs, with.a sbx months grace period
thereon from the date of execution qﬁ-‘th |at Buyer Agreement subfect to
timely payment by the Buyer(s) of Total SalegPri aydble according to the
Payment Plan uppjz;ab?e to) his aﬁ-mﬂ ¢ by the Developer..”

The reading of the said‘-é_iaﬁghye%rlg sho

| J..l"

apartment in question was. subject
- = e

I :tﬁe delivery of the unit /
r;#ayment of the instalments
towards the basic sale prigﬁ_? i&g"!ﬂ"ﬁ'fuﬁriﬂ the preceding paras the
complainant has falie&'ﬁntﬁhs%ivi i_ 1sEjlr'[E.‘:rﬁ",_‘jlEl‘l:l"iljh_:,f of the said clause.

That the basis of the present tér’nplinﬁ{j%ﬂf;fgtfhe’rﬂ is a delay in delivery of
possession of the unit in qufsljinn. a;.nﬁ therefore, interest on the deposited
amount has been claimed by virtue of the present complaint. It is further
submitted that the flat buyer's agreement tself envisages the scenario of
delay and the compensation thereof. Therefore, the contention that the

possession was to he delivered within 3 years and 6 months of execution of
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the flat buyer's agreement IS is based on a ﬂnmplete misreading of the

agreement.

0. That the bare perusal of clause 22 of the agreement would make it evident
that in the event of the respondent failing to offer possession within the
proposed timelines, then in such a scenario, the respondent would pay a
penalty of Rs.5/- per sq. ft. per month as cnmpq:nsatmn for the period of such

delay. The aforesaid prayer is cu;l:lplﬁﬂ}r Bﬂﬂtt‘ﬂl‘j" to the terms of the inter-
+

aid agreement fully envisages delay

&form of compensation to the

th : ,EE'E\FEEF'DHEIEM is liable to
e of RSE,-" -'per. . ft. &mmﬂh for delay heyunql

complainant. Under CIE?I

pay compensation at the

the proposed tirne!ine{ Th 'FEET ves Eﬁé‘hémis authority to refer
ﬂa': ::
I

& rely upon the cladse i-E 'g:;e«;ament which is being

reproduced as:

"Clause 22: In the wenrua!i;_p
the unit to the Buyersivithin
attributable to the B conditions, the
pDeveloper shall pay to : . 2/ segs Five anly) per
square feet (of supergrea ) per rarth o) gd of deldy ..-.”

7UINUN ALY
That the complainant heing aware, hau"lng imnwledge and having given

v :J'rn,g ta offer the possession af
ted herafn, except for the delay

—

consent of the above-mentioned clause/terms of flat buyer's agreement| is
now evading themselves from contractual obligations inter-alia from the
truth of its existence and does not seem to be satisfied with the amount
offered in lieu of delay. It is thus obvious that the complainant is also

estopped from the duly executed contract pemeen the parties.

Page 9 of 36




21

22.

23.

HARERA
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That it is a universally known fact that due to adverse market conditions viz.

delay due to reinitiating of the existing work orders un der GST regime, by
virtue of which all the bills of contractors were held between, delay due to
the directions by the Hon'ble Supreme Court and National Green Tribunal
whereby the construction activities were stopped, non-availability of the
water required for the construction of the prufe::t work & non-availability of
drinking water for labour due to process change from issuance of HUDA slips|

for the water to totally online prug:a;,;"&\?i;h\md Formation of GMDA, shortage
Ak r=l|;=_'_"Fl"~

of labour, raw materials etc, which coftinuéd for around 22 months, starting
from February'2015. | g‘ﬂ iy

ji :II"-|'|, F

That as per the license mdﬂieﬁpth#ﬁwlﬁﬂﬁs were paid to the state
S "l e i N O

government and the smtgrgp{rer!ﬁmﬁ#p'ﬁ!ﬁﬁ:eu of the.EDCs was supposed to

lay the whole infrastéﬁztﬁre in the licer '

AT T

amenities such as dﬂﬁﬂﬁgﬁwq,l;#r. Sewerage,

m:e;-ff&r providing the basic
_raquge.includlng storm wateEr
pi%.r;ﬁ_i]ﬂd to provide the basic
amenities due to which th gtﬂ;’gs”'nf the project was badly
hit. % \;{‘EEE:J/

That furthermore, the Iuﬁnia%' EET%EQ mént ‘and Forest (hereinafter
referred to as the "Mo EF) and I?:e‘h E"’ﬁ'ﬁﬁl? Mines [hereinafter referred to
as the "MoM") had impnﬂﬂ_ndﬂhﬂ?}t@gﬁﬁqﬁ!‘whﬁ:ﬁ resulted in a drastic
reduction in the availability of bricks and ‘availability of kiln which is the

line, roads etc. That thestate g Eifrmji‘:n e

most basic ingredient in the construction activity. The MoEF restricted the
axcavation of topsoil for the manufacture of bricks and further directed that
no manufacturing of clay bricks o tiles or blocks can be done within a radius
of 50 kilometres from coal and lignite based thermal power plants without
mixing at least 25% of ash with soil. The shortage of bricks in the region and
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the resultant non-availability of raw materials required in the construction

of the project also affected the timely schedule of construction of the project.

That in view of the ruling by the Hon'ble Apex Court directing for suspension
of all the mining operations in the Aravalli hill range in state of Haryana
within the area of approx. 448 5q. kms in the district of Faridabad and
Gurgaon including Mewat which led to a situation of scarcity of the sand and
other materials which derived from the stone crushing activities , which
directly affected the cnnstrucnuq-ﬂuh@mqﬁ,and activities of the project.

Apart from the above, the follo stances also contributed to the

delay in timely completion uf.ﬂ‘lg pr;‘.tie;:p TN
L "i! .
a) That cnmmnnwaa}ﬂyg;;ﬁde“‘x\ ‘; ' in Delhi in October 2010,

1 |'_ =

Due te this mega eveﬂl;f.tw;insrrumhn uE sﬁvera'l. Hg*pruiects including the
construction of commeniealth games”vl'l' ge 'took place in 2009 and
onwards in Dethi and NCR region. This led tqar extreme shortage of labour
in the NCR region as mngtuf‘t@ Ia.hnqr ﬁpﬂ: ' 'qrt E,l‘l‘l].'ll.ﬂjFEd in said projects

required for the cummorﬁhwe,all;h ME& Maoreover, during the
commonwealth games the Iahnu‘ffmfﬂtfs were forced to leave the NCR

region for security reaﬁmﬁ %ﬂe&ﬂ}%n se shortage of labour force
in the NCR region. This- drastically affected the availability of labour in the
NCR region which hada prlf\‘lfaﬂf &adhlaﬁ'tﬁemdwthe development of this
complex.

b} Moreaver, due to active Implementation of social schemes like
National Rural Employment Guarantee Act and Jawaharlal Nehru Natiopal
Urban Renewal Mission, there was @ sudden shortage of labour /workforce
in the real estate market as the available labour preferred to returt to their

respective states due 10 guaranteed employment by the Central fState
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Government under NREGA and [NNURM schemes. This created a further

shortage of labour force in the NCR region, Large numbers of real estate
projects, including our project were struggling hard to timely cope up with
their construction schedules. Also, even after successful completion of the
commonwealth games, this shortage continued for a long period of time. The
caid fact can be substantiated by newspaper article elaborating on the
above-mentioned issue of shortage of labour which was hampering the

construction projects in the NCR reglom

¢) Further, due to slow pace d[ ¢ oh, a tremendous pressure was

. ' Lyariuu's activities in the project
due to which there was & (dispute. % contractors resulting inta
foreclosure and tenmnal:iunsnf &@r@gﬁ aud we had to suffer huge
losses which resulted irr{iq{ayed tlIﬂEiiﬂﬁJ hatﬂesl:ﬂte the best efforts, the
ground realities hindered the pru#eﬁ nlfs’fh oject.

That it is pertinent to’ rnn;l ﬁh# :-::h}h:t of the respondent iLe,

put on the contractors engaged ,ﬁ

Indiabulls Enigma, which® iig g devel gp"an area of around 19.856

acres of land, in which the apﬁlcanqmﬁﬂlpﬂed its money is an on- going
project and is registered undﬂﬂ‘ Th | Estate (Regulation and
Development) Act, 2016. It 15’]!%1‘ fmnn that the respondent has
already offered the possession of the unit ﬁa the complainant on 20.11.2018
and it is now complainant and his wife whu are not coming forward to take

possession of the flat in question.

That based upon the past experiences the respondent has specifically
mentioned all the above contingencies in the flat buyer's agreement
executed between the parties and incorporated them in "Clause 39" which is

being reproduced hereu nder:
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Clause 39: "The Buyer agrees that in case tﬁe Developer delays in
delivery of the unit to the Buyer due to:-

a. Earthquake. Floods, fire, tidal waves, and/or any act of God, or any
other calamity beyond the contral of developer,

b, War. riots, civil commotion, adts of terrorism. |

Inability to procure or general shortage of engrgy, labour, equ ipment,

facilities, materials or supplies, failure of tra \sportation, Strikes, lock

outs, oction of labour unions or ather mu;ﬁleynnd the control af or

unforeseen by the developer. '

d. Any legisiation, order or rule or regulation maide or issued by the Govt
ar any other Authority or,

e, If any competent authority(ies) rafuse
grant of necessary approvals for £ gLt

J. Ifany matters, issues relatin to 1 i anprovals, permissions, notices
natifications by the competentalthol {tities) become subject matier af

5]

delays, withholds, denies the
ﬁuﬂding or,

any litigation before compeent '. e
g. Dueto any other 1 -.E-.ﬂRW. quﬂn'mﬂn&
P a6k, N
Then the Developer shell be enf ithed to pr jonate excension of time

for completion of the sald namﬁﬁiﬁh |

In addition to the reasons as detailed :_gjmﬂe, -': g}*d:wima delay in sanctioning

of the permissions and m't:eiu:i.'s from th
ioh 4(2)(1)(C) of the Act of

1_1-- i _‘j\,‘, !
2016 which enables the d Eﬂwﬁmter to revise the date of

completion of prnject-gnn.'g ]}a_* ﬁﬁsﬁm‘%e provisions of RERA
2 ol '
meli

enables the promoter to.give fresh j ne. nd,ep_enl:iﬁnt of the time period

e

That the respondent als&ﬂiﬁﬁﬂﬁe Hon

o N Sy 5 | b= J !
stipulated in the agreements for sal enl:arEE between him and the allottees
so that he is not visited with penal consequences latd down under Act of

2016.

That the flat buyer’s agregment has been referred to, for the purpose of
getting the adjudication of the instant complaint i.e. the flat buyer agreement

dated 23.07.2014 executed much prior to coming into force of the Act of
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2016 and the rules of 2017. Further the ar.ljudll:a;'l:iun of the instant complaint

for the purpose of granting interest and compensation, as provided under
Act of 2016 has to be in reference to the flat buyer’s agreement for sale
executed in terms of sald Act and said rules and no other agreement,
whereas, the flat buyer's agreement being referred to or looked into in this
proceedings is an agreement executed much i:-efure the commencement of

RERA and such agreement as ref&rmﬂ'rhr;rmn above. Hence, cannot be relied

r Rl
S e ¥ 1.-:—_.'-

upon till such time the new ag

parties. Thus, in view of l:hE-'. ]

J ]

granted to the complain t.} L ]'_*

tee isia subsequent purchaser of

:;Médge and having given
|j| agreement, is nOW evading

That the curnplainantﬁqgg auhsequmi allo
the subject unit who ;;u: ga a“e 'ﬁa
consent of the terms and cﬂﬁ@loﬁs ﬁ

from his contractual nbliga[gmﬁ in : \g;gxtpe truth of its existence and

G
does not seem to be satisfied wnh.ﬂu»a:ﬁ unt offered in lieu of delay/

compensation i.e. Rs, E,St,l?% &-&% Mﬂtﬁ.@al the complainant is

also estopped from the duiy exmmeji ;:ﬂntﬂpr:t hetween parties.
o | A ¥

That the respondent has made huge investments in pbtaining requisite

approvals and carrying on the construction and development of
INDIABULLS ENIGMA' project not limiting to the expenses made on the
advertising and marketing of the said pruie-::t. such development is belng
carried on by developer by investing all the monies that it has received from

the buyers/ customers and through loans that it has raised from financial
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institutions. In spite of the fact that the real estate market has gone down

badly the respondent has managed to carry on the work with certain delays
caused due to various above mentioned reasons and the fact that on an
average more than 50% of the buyers of the project have defaulted in
making timely payments towards their outstanding dues, resulting into
inordinate delay in the construction activities, still the construction of the
project “INDIABULLS ENIGMA" has n : ;iheen stopped or abandoned and
has now reached Its pmnacié - ‘n hFElﬂEDI‘I. to other real estate
developers/promoters who hm’.fe 5§ thq. prl:ljecl around similar time

'|.1-||I

Fy
period and have ahand-nned ih iﬁf‘é&q 51.1::11 re asons.

That a bare perusal aﬁ‘ﬂlﬂ cumplaint ;.u:lj’l El.lfﬁ.lﬁﬂﬂ._ﬂjf elucidate that the
complainant has miseﬁhj}r Faﬂqd o mﬁkﬂ'\ :'
has merely alleged in its cci_;' Winﬁ ab"q;:utﬂ:l
handing over of pHEEEﬁiEiﬁm fatilled

> against the respondent and

ngpgrt of the respondent in

ﬁhsianl:iate the same. That the

'E RgO
complainant has made false and & legations with a mischievous

intention to retract from ﬂle eeﬂ apr% #xgundﬁiuns duly agreed n flat
buyer's agreement dated-23.07. Eﬂli‘ entﬁ d into between the parties.

1" L.
Copies of all the relevant documents have been filed and placed on the
record, Their authenticity is not in dispute. Hence, the complaint can be
decided bhased on these undisputed documents.

As per proceedings dated 20.07.2021, the present com plaint case was
disposed of vide order dated 19.12.2019, as the conveyance deed has already
been executed between the parties stating that, the present complaint dpes
not lie before this authority and the same stands dismissed with a liberfy to
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file a complaint before the adjudicating officer for the compensation. As a

result, the complainant filed an appeal before the Appellate Tribunal against
the orders of the authority. The Hon'ble Tribunal vide order dated
13.01.2021 has observed that the impugned order passed by the authority
is not sustainable. Consequently, allowing the appeal and setting aside the
order dated 19.12,2019.

E. Jurisdiction of the authority

he authority observes that itjiasifers
2T

jurisdiction to adjudicate the pre sent gomy

E.1 Territorial jurlﬂﬁitﬂ}n;}?.. % J'.'—" |
As per notification no. ffﬁ;{% \te

and Country Planning _ﬁﬁ;a*il'nne_tii.ﬂ'ﬁ j_t.i_ﬂé-gii:tllhﬁl:&f""ﬂeal Estate Regulatory
Authority, Gurugram shall be eﬂil{ﬁ"ﬁilm't? District for all purpose with
offices situated in Gurugram. In the present gase, the project in question is
situated within the pimk@%mﬂ of Guru 'J."*”_ /district. Therefore, this

Wy oo il ‘
authority has complete t&]ﬁ(&nﬂ Ngﬂaﬁ'ﬂﬁ to deal with the present
complaint. 3

E Il Subject matter lﬁ-l%lg% R l‘{: ]—;i W

Section 11(4)(a) of the Act, _'Eﬂlﬁirgfm_ri;ll:;ﬂ that the promoter shall be

e

responsible to the allottees as per agreement for sale. Section 11(4}(a) is
reproduced as hereu nder:

Section 11{4){a) _

Be responsible for all obligations, responsibilities and functions under the
pravisions of this Act or the rules and regulations made thereunder or to the
allottees as per the agreement for sale, or to the association of allottees, as
the case may be, till the conveyance of all the apartments, plots or buildings,
as the cose may be, to the allottees, or the commaon areas to the gssoclation
of allottees or the competent guthority, as the case may be;
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The provision of assured returns is part of the builder buyer’s agreement, as
per clause 15 of the BBA dated......Accordingly, the promaoter IS responsible

for all nbii,gurmmfrespuns!ﬂmﬁa; and functions including payment af
assured returns as provided in Builder Buyer's Agreement.

Saction 34-Functions of the Authority:

34(f) of the Act provides ta ensure compliance of the obligations cast upon
the promoters, the allottees and the real estate agents under this Act and the
rules and regulations mode thereunder, '

S, in view of the provisions of the Act of 2016 quoted above, the authority
has complete jurisdiction to decide the complaint regarding non-co mpliance|

of obligations by the promoter !gavingaside compensation which is to be
e Sdeald

decided by the adjudicating officer if piIJI"su:Eﬂd by the complainants at a later
TR

stage. 7 1§ LTURL T T

L\ -'.‘--:::I": HEN: TN
F. Findings on the nbigéﬁﬁﬂrﬂhl&rﬂ'w-ﬁgwundﬂnt:

N | B} " I N
F.1 Objection rﬂgardiqg;';np{plﬂi_ﬁ!ﬁﬂﬁp hrhﬂ:l of agreement for non;
invocation of ar‘l:iﬂ*atl{'i:m. f Py \
The respondent has %ﬁ!sﬁzdﬁaﬁj :ﬁ@:ﬂ i
invoked arbitration pfﬁ‘:éﬂdiﬁgshaa@zp L:"gl_-‘;:iviaiuns of flat buyer’s
agreement which mntai;ﬁ‘.;ﬁﬁylﬁiuns pgardi 'g {nitiation of arbitration
proceedings in case of brea:h’ﬁﬂ gﬁg@aﬂm following clause has been
| '

incorporated w.r.t arbitration in the. uyer's agreement:
A EL
“Clause 49 All oranydispute ari Hof touching upon or in relation

to the terms of this Application a EQF-F *E;_u,ws agreement | neluding
the interpretation and ,vﬂl'hi'hg' of the-terms thereof and the rights and

B
at fﬂm ‘complainant has not

e

obligations of the ﬁﬂiﬁéﬂ‘kﬂaﬂ settled armicably by mutual discussion
failing which the same shall be settled through Arbitration The arbitration
shall be governed by Arbitration and Concilintion Act. 1936 or any
statutory amendments/ modifica tions thereof for the time being in force
The venue of the arbitration shall be New Dethi and it shall be held by a sole
arbitrator who shall be appointed by the Company and whose decision
shall be final and binding upon the panties. The Applicant{s) herety
confirms thet he/she shall hive no objection to this appaintment even if the
person so appointed os the Arbitrator, is an employes or advocate of the
company or Is otherwise can nected to the Company and the Applicant(s}
confirms thot notwithstanding such relotionship / connection, the
Applicant(s) shall have na doubtsas to the [ndependence or impartiality ¢
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the said Arbitrator. The courts in New Delhi alone shall have the
jurisdiction aver the disputes arising out of the Application/Apartment
Buyers Agreement ... He

349, The respondent contended that as per the terms & conditions of the
application form duly executed between the parties, it was specifically
agreed that in the eventuality of any dispute, if any, with respect to the
srovisional booked unit by the complainant, the same shall be adjudicated
through arbitration mechanism.The authority is of the apinion that the

jurisdiction of the authority cannot"be _jettéred by the existence of an

Jefhent as it may be noted that section

S
(2

arbitration clause in the buyer's'a

79 of the Act bars the jurisdiction.of € ‘courts about any matter which falls

| l | |

within the purview of misﬁni;ha;it#.-ﬁ;h;ﬂpal Estate Appellate Tribunal,

Thus, the intention to rendar'SuW hs_ﬁumarhitrahle seems to be

clear. Also, section 88 of the Act says ith_a:,ﬂ}e pr‘hﬁsiuns of this Act shall be
II B

iy addition to and not in'derogation ofthe pravisions of any other law for the

time being in force. Further, the authrity pugs reliance on catend af

T, ] H= | . 1": LY & |

judgments of the Hon'blé ﬁl}ﬁ{gme Co ' articularly in National Seeds
J gl '

Corporation Limited v. M. Madhiusudhan'® dy & Anr. (2012) 2 SCC 506

wherein it has been held that th amedi :;Ewiq%-d under the Consumer
Protection Act are in ﬁdﬁlu&ﬁzm&@gﬂﬂnn of the other laws in
force, consequently the authority would not be bound to refer parties [o
arbitration even if the agreement ﬁerweerl the parties had an arbitration
clause. Further, in Aftab Singh and ors. v. Emaar MGF Land Ltd and ors.,
Consumer case no. 701 of 2015 decided on 13.07.2017, the National
Consumer Disputes Redressal Commission, New Delhi (NCDRC) has held
that the arbitration clause in agreements between the complainant and
bullders could not circumscribe the jurisdiction of a consumer. The relevant

paras are reprod uced below:
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"49. Support to the above view is also lent by Sectfon 79 of the recently enacted
Rea| Estate (Regulation and Development) Act, 2016 (for shart "the Real
Estate Act”). Section 79 of the said Act reqds as follows: -

v2q, Bar of jurisdiction - No civil court shall have jurisdiction to entertain any
suit or procesding in respect of any matter which the Authority or the
adjudicating officer or the Appeliate Tribunal is empowered by or under
this Act to determine and no injunction shail be granted by any court or
other authority in respect of any action taken or to be taken in pursuance
of any power conferred by or under this Act.”

It can thus, be seen that the said provision expressly ousts the jurisdicrion
of the Civil Court in respect of any matter which the Real Estate
Regulatory Authority, estqhiﬁﬁﬁ@f Shb-section (1) of Section 24 or
the Adjudicating Officer, appointad under Sub-section (1) of Section 71 or
the Real Estate Appellant -5':*.{57.'_:_-:-3!,-’- iblished under Section 43 af the

Real Estate Act, Is empowered e Hence, in view of the binding

dictum of the Honl preme i Courtylird. Ayyaswamy (supra), the
matters/disputes, ﬁ;ﬂ; uthoritic the Real Estate Act are
e ! ﬁ” ¢ notwithstanding an

7 the & matters, which, to a

empowered [0 :
Arbitration Agr tweer the pa s
large extent, ’n@;ﬁ ilar to the disputes f Jjor resolution under the
Consumer AcE _ > il By '

56. Consequently, mmhﬂﬁhﬂ:ﬁhﬂfjlmj&r _
Builder and hold'that an Arbitration Cit
Agreements betwieri the | Complaina
circumscribe the jurisdiction. of g Consu
amendments made to-Section S igrition Act” _
40. While considering the issue of ‘mal ability of a complaint before a

consumer forum fcnmﬁ_]i%hﬁ_-& ﬁ%&f %ﬁxlﬂ_@;g arbitration clause in
the builder buyer ag;'_eg;nénn.;"tﬁé on'ble Siihl;em_g Court in case titled
as M/s Emaar MGF Land Ltd, 'F'ﬂﬁyb_  in revision petition no. 2629-
30/2018 incivil appeal no. 23512-23513 of 2017 decided on
10.12.2018 has upheld the aforesaid judgement of NCDRC and as provided
in Article 141 of the Constitution of India, the law declared by the Supreme
Court shall be binding on all courts within the territory of India and

e ar nte on behalf of the
sé in the afore-stated kind of
sgnd the BHuilder cannof
gr Pora, notwithstonding the

accordingly, the authority is bound by the aforesaid view. The relevant para

of the judgement passed by the Supreme Court is reproduced below:

page 19 of 36



41.

42,

A GURUGM ' Eﬂmplamt no. 26889 of 20 19_5

wa5 This Court in the series of judgments as noticed above constdered the
provistons of Consumer Frotection Act, 1986 as well as Arbitration AcL,
1996 and laid down that complaint under Consumer Protection Act being
a special remedy, despite there being an arbitration agreement the
proceedings before Consumer Forum have to go on and no error
committed by Consumer Forum on rejecting the application. There is
regson for not interfecting proceedings under Consumer Protection Act
an the strength an arbitration agreement by Act, 1996, The remedy under
Consumer Protection Act is.a remedy provided to a consumer when there
is @ defect in any goods or services. The complaint means any allégation
in writing made by a complainant has also been explained in Section Z{c]
of the Act. The remedy under the Consumer Protection Act Is canflned to
complaint by consumer as defined under the Act for defect or deficiencies
caused hy a service provider, the ehigap and a quick remedy has been

provided to the consumer i&hi‘ﬂajﬁ.ﬂ&iﬁbjﬂt and purpose of the Act as

noticed above." : r:f*;,f' |
Therefore, in view of the above ju ﬁk@ﬁhﬂ‘nd considering the provisions
v AN -

of the Act, the authority is of the ylew that Complainant is well within their
rights to seek a specialﬂ remedymillﬂuia beneficial Act such as the
Consumer Protection: Jb:ﬁ and Act nfz@lﬁ u‘lstEg;i of going in for an
arbitration. Hence, we have nq;‘ﬁeﬁitaiﬁlmﬁ in; ng that this authority has
the requisite jurisdicﬂgﬁ"t‘ﬁ_eﬂteﬁaiﬂ ﬂﬂz | r@hu;t and that the dispute

does not require to be réféfmgrhlira : @c;ﬁ%arﬂy.

AT neC
F.II. Objection regarding dela?dnﬂﬁk :ﬂ:ure

The respondent-promoter raised WI: o that the construction of the
jéu

= é& =
project was delayed due to force ma

ikighs Such as commonwealth
games held in Delhi, shurmger:q:'}r iaﬁﬁu}hﬁﬁ to implementation of various
social schemes by Government of India, slow pace of canstruction due to/a
dispute with the contractor and non-payment of instaiment by different
allottees of the project but all the pleas advanced in this regard are devoid of
merit. The flat buyer's agreement was executed between the parties on
23.07.2012 and the events taking place such as holding of commonwealth
games, dispute with the contractor, implementation of various schemes by

central govt. etc. do not have any impact on the project being developed by
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the respondent. Though some allottees may not be regular in paying the

amount due but whether the interest of all the stakeholders concerned with
the said project be put on hold due to fault of on hold due to fault of some of
the allottees. Thus, the promoter respondent cannot be given any leniency
on based of aforesaid reasons and it is well settled principle that a person

cannot take benefit of his own wrong.

EIll Objection regarding jurisdiction of authority w.r.t. buyer's agreement
executed prior to coming into fun;e_q[tl_iﬂle Act.
{4 el £

Another contention of the respondentisi jat authority is deprived of the

1

h "‘l i & n &
jurisdiction to go into the interpretationiof, or rights of the parties inter-se
4 -
see?qcuted between the parties

in accordance with the ﬂa};b{éfe':sr;s_z;{#' :
Pty A0 R i\
and no agreement for ﬂigﬁsﬁéﬁgﬁtﬁ%ﬂm {i}té'-pmvisiuns of the Act or

the said rules has been ﬁeﬁuted:intei'"se p&t‘ties.”’i"ﬁe authority is of the view

that the Act nowhere provides; nor can be 5o construed, that all previous
agreements will be re-written after cd;imiﬁg
the provisions of the Aét, rales and & :' ment have to be read and
interpreted harmoniously. n&ﬁmﬂms provided for dealing with
certain specific provisions/si Iﬁ h'“*fmﬁ;; ﬂr:f_garticuiar manner, then
that situation will be déﬁl ﬁ&ﬁ%ﬁmﬂﬂ Act and the rules after

the date of coming into force of the {m-ranflﬂ'lg-mleq;.-r-l umerous provisions
L INTZ2 N
of the Act save the provisions of the agreements made between the buyers

into force of the Act. Therefore,

and sellers. The said contention has been upheld in the landmark judgment
of Neelkamal Realtors Suburban Pvt. Ltd. Vs, UOI and others. (W.F 2737
of 2017) which provides as under:

119, Under the provisions of Section 18, the delay in honding over the
nossession would be counted from the date mentioned in the agreement
for sale entered into by the promoter und the allottes prior to Its
registration under RERA. Linder the provisions of RERA, the promoter |s
given a faeility to revise the date of completion of project and declare the
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came under Section 4. The RERA does nat contemplate rewriting of
contract between the flat purchaser and the promoter....

122, We have already discussed that above stated provisions of the RERA
are not retrospective in nature, They may to some extent be having o
retroactive or quasi retroactive effect but then an that ground the validity
of the provisions of RERA cannot be challenged. The Parliament |3
competent enough to legisiate law having retrospective ar retroactive
effect. A law can be even framed to affect subsisting / existing contractual
rights between the partiesin the larger public interest We do not have any
daubt In our mind that the RERA has been framed In the larger public
interest after a thorough study and discussion made at the highest level by
the Standing Committee and select Committee, which submitted 15
detailed reports.” }_’

43. Also, in appeal no. 173 of 2019 Htled a Wfﬁ:ﬁ‘fe Developer Pvt. Ltd. Vs.
Ishwer Singh Dahiya, in order

.2019 the Haryana Real Estate

Appellate Tribunal has obgeryed- | ﬂ:}, 4
7o ATTER

s
N
o g AR N
“34, Thus, kaeping;nyﬁﬁurh@wdﬂ&uhg@}ﬁ are of the considered
apinion that the provisi s of the:Ant are quasi ratrpactive to some extentin
aperation and Wil he gpplicobie (o Uhe QQreg s for fgle entered info ever

he process o l'.i.F-.l -:+"._.l i .E J ; r?.-ﬁl e .l'l'ﬂ' &h{‘." ﬂffﬂ'rfﬂi“hﬂ'ﬂ!}' ﬂ_.lr
pEsession os peﬁ:q_ tgrms a .-1 (i fﬁ}p}?freement for-sale the
allottee shall be entitled *:gjﬁie' srest/delayéd possession charges on the

reasonable rate of interast as gﬂpui:i'ed in Rale-15 of the rules and one sided,
unfair and unreasonable rate of compensa titin éntioned in the agreement
for sale is liable to be {gnored,” 4 A el

44, The agresments are sacrosanct sm'i ept for the provisions which
I /8 B B i
have been abrogated by I:he_ﬁ.& itself. jer it is noted that the builder-

buyer agreements have been executed i ;b:gi;s_;ﬁner.that there is no scope

-....—.I--""'I

left to the allottee to negﬁtih’ée'_ﬁn;i"af the clauses contained therein.
Therefore, the authority is of the view that the charges payable under
various heads shall be payable as per the agreed terms and conditions of the
agreement subject to the condition that the same are in accordance with the
plans/permissions approved by the respective departments/competent

quthorities and are not in contravention of any other Act, rules, statutes,
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instructions, directions issued thereunder and are not unreasonable or

EHARERA

exorbitant in nature.

FIV Objection regarding handing over possession as per declaration given
under section #(2)(1)(C) of RERA Act

The counsel for the respondent has stated that the respondent at the time of |
registration of the project gave revised date for completion of same and also
completed the same before expiry of that period, therefore, under such
circumstances the respondent. ‘ng.s miu.llﬂz‘ie to be visited with penal
consequences as laid down u ‘Therefore, next qu estion of
determination is whether the. raﬁgqhgﬂt Ls;éhﬂﬂed to avail the time given
to him by the au:hunt:,r at i:]'leﬂrm‘__ui‘{aﬂﬁtﬁqgmq project under section 3

& 4 of the Act. L
| B '

1 | I

It is now settled law tl'lat the pmivts@gnaduf

applicable to ongoing pkg}gctq@ the tﬁgnﬁ o
in rule 2(1)(o) of the rulﬂ._*ﬂn,tgn . ﬂhﬂ-ﬁs the ongoing project are

required to be reglstered ﬁmd T&f ctign 4 of the Act.
Section 4(2)(1)(C) of the Act Hll\l t!fm: 1e a‘pplp ng for registration of

the real estate project, the pmmntel hg;:'tL*ﬁl'Ea declaration under section

e Act and the rules are also
F . ]

!

ﬁgﬁmje:t has been defined

4(2)(1)(C) of the Act and the same is reproduced as under: -

Section 4: - Application for registration of reql estate projects

(2]The promoter shall enclose the following docurments along with the
application reﬁrred to  in sub-section (1), namely: —

(1): -a declaration, supported by an affidavit, which shall be signed by
the promoter orany persan authorised by the promater, stating:
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(C) the time period within which he undertakes to complete the
project or phase thereof; as the case may be... |

47. The time period for handing over the possession is committed by the builder
as per the relevant clause of flat buyer's agreement and the commitment of
the promoter regarding handing over of possession of the unit is taken
accordingly. The new timeline indicated in respect of ongoing project by the
promoter while making an application for registration of the project does|

not change the commitment of t%&pﬂ-; Hm:ﬂ to hand over the possession by
o k|

o 2 [k

Iider section 4(2)(1)(C) is now

the new timeline as INGICALE the eompletion of the project
. e\ _

Although, penal proce fing ! .ﬂteﬂl against the builder for not
| F o

e T
shall not b ini
4 {

but now, if the promoter fails

tfg,!}l he is liable for penal

E‘gﬂ' the agreement remains

' : o d 1] ke l|I |
meeting the com mittéi:]i.ﬁ.i% date uf_ p#ﬂ
g F n.i |

", L1 |' |5 H
to complete the project in GLJEEﬂ}_,ﬁ
A,
e = FI E{J’
unchanged and promoter is liahTe**Eur"tﬁETgﬁnsequencﬂs and obligations

{ s |
arising out of failureii”r% hﬁﬂvﬁ@ﬁmg by the due date as

committed by him in the ;%Har_:_l'ﬁﬂjg%r F%fpﬂnt'and he is liable for the
Fl . & L i L

delayed possession charges as provided in proviso to section 18(1) of the

proceedings. The due dﬁt{fiﬁ

Act. The same issue has been dealt by hon'ble Bombay High Court in case
titled as Neelkamal Realtors Suburban Pvt. Ltd. and anr. vs Union of India

and ors. and has observed as under:

*119. Under the provisions of Section 18, the delay in handing over the
passession would be counted from the date mentianed in the
agreement for sale entered into by the promoler and the allottes
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prior to its registration under RERA Under the provisions of RERA,
the promater is given a facility to revise the date of completion of
project and declare the same under Section 4. The RERA does not
contemplate rewr:nn_g of contract between the flat purchaser and
the promoter...

F.V Objection regarding entitlement of DPC on ground of complainant being
investor

The respondent has taken a stand that the complainants are the investors

and not consumers, therefore, they are not entitled to the protection of the

Actand thereby not entitled to file. int under section 31 of the Act.

The respondent also submitted tl'%f e mble of the Act states that the

Act is enacted to protect the' ﬁ:;hra# .f : ‘:Pmrs of the real estate sector.
r
The authority ob senrm q'tat mewtw in stating that the Act

i enacted to protect thE'lrrterest of ::u 5L

} rs::rﬁm,? TEEI gstate sector. It is

settled principle of intem{e. tion that pre: ie Is~ an introduction of a

'-_- AW

Furthermore, it is per%ment tu nﬂtE'Eh‘ﬁ'E a aggrleved person can file a
M |
complaint against the prom gteﬁjf‘. : b avenes or violates any

provisions of the Act ar rﬂlesur}regﬂ?ti&rﬁkﬁjmdﬁ thereunder. Upon careful
perusal of all the terms and conditions of the apartment buyer’s agreement,
it is revealed that the complainant is a buyer and has paid total price af
Rs.2,55,20,931/- to the promoter towards purchase of an apartment in the
project of the promoter. At this stage, it Is Important (o Stress upof the
definition of term allottee under the Act, the same is reproduced below far

ready reference:
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v2(d) "allottee” in relation to a real estate project means the person to
whom a plat, apartment or building, as the case may be, has been allotted,
sold (whether as freehold or leasehold) or otherwise transferred by the
promoter, and includes the persan who subsequently acquires the said
Jllotment through safe, transfer or otherwise but does not include @
person to whom such plat, apartment or building, os the case may be, is

given on rent;”

QHARERA

49. In view of above-mentioned definition of "allottee” as well as all the terms

and conditions of the apartment buyer's agreement executed between

promoter and complainants, it H rstal clear that the complainants are

iy

allottee(s) as the subject unit w _‘- ﬁ%;- to them by the promoter. The

concept of investor is not deﬁn@‘ or | -- 5 111.1&\1& Act. As per the definition
P\ W LT ""'h .

given under section 2 uf.&ﬁ'maymfiﬁi?ﬁh%pmmnmr“ and "allottee” and
there cannot be a parq,r_.;i'_ihﬁng a status g'tl't'jn_w.fem_:_ﬂ'r'.'.":The Maharashtra Real

Estate Appellate Trihu'nlal in fts 'ﬂrﬁ_erl-dﬂ_ ié’:ﬁi.zum in appeal no.

0006000000010557 titled as M/s ﬁnﬁhif’ i Developers Pvt. Ltd. Vs
L LA ki 1 i i

e | F_._:' ¥
sarvapriya Leasing fP]'Lm;.and._wm.M:qbﬂm held that the concept of
e &

T E e 4
investor is not defined or re’fermim{fm Thus, the contention of

N U W A
promoter that the aliu?eg hg% ﬂh%@i‘lﬂjjﬂtiﬂed to protection of
U |l i =
' b |

this Act also stands rejected.

A K

F.Vl Objection regarding mnsh‘iem'ﬂnn of due date from date of
endorsement of unit.

50. The respendent has raised a contention during the proceedings that since
the complainant is a subsequent allottee, therefore, the due date of handing
over of possession shall be calculated from date of endorsement of such unit.
The counsel for the judgement relied upon consumer case of NCDRC- New
Delhi bearing no. 1751 of 2018 titled as Prerak Jain versus Selene
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Construction limited and in view of Supreme Court civil appeal no. 7042
of 2019 titled as M/s Laureate Buildwell Private Limited versus
Charanjeet Singh.

The above referred cases cited by the respondent are not relied upon by the
authority as in the recent case titled as M/s Laureate Buildwell Pvt. Ltd. Vs,
Charanjeet Singh, civil appeal no. 7042 of 2019 dated 22.07.2021, the|
Apex Court has held that relief of interest on refund, enunciated by the

T s
op . T A

decision in Raje Ram (supra) which # fi@iﬂied in Wg. Commander Arifur
:'_-’n. ': e .

Rehman (supra) cannot be cans law and has held that the

N 'j’ml: }
subsequent purchaser/ revgﬁgﬁd/eﬂt er nto the shoes of the original
I.-"r ‘!.-‘__F ey ) , o A\
allottee, and intimated Laureate (biilder) about this fact in April 2016, the

interest of justice den!aﬁ:d_gthat ﬂ?ﬁltni%
?.. E £
i

1T o
granted, in favour of the respondent.
i il |-I |

' lea%t'g':%m that date should be
v zmt paras of the said iudgmeﬂlt

are being reproduced as follows:
"31. In view of these cunsfﬁ'mﬂwgvnﬂﬂii {s of the apinion that the per

! fnted by the decision in Raji

so bar to the relief af interest on refun ted by
Ram (supra) which was @pp in Wg. @m#rﬁer Arifur Rehman
(supra) canno be consideret ) Thenature an extent of religf| to
which a subsequent purchuger.carni entitfed to, wauld be fact dependent
However, it cannot besaid that o shhsegh purthaser who steps into the
shoes of an original allottee of a housing project in which the builder has
not honoured its commitment to deliver the flat within a stipulated time,
canriot gxpect any — even regsonable time. for the performance of the
huitder's obligation. Such a concluston would be arbitrary. given that
there may be a large number- possibly thousands of flat buyers, waiting
for their promised flats or residences; they surely would be entitled to alf
reliefs under the Act In such case, a purchaser who no doubt enters the
picture later surely belongs to the same class. Further, the purchaser
agrees to buy the flat with a rensunub!é expectation that delivery of
possession would be in accordance within the bounds of the delayed
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timeline that he has knowledge of. at the time of purchase of the flat
Therefore, in the event the purchaser claims refund, on an assessment that
he too can {like the original allpttee] no longer wait, and face intolerable
burdens. the equities would have to be moulded. It would no doubt be fair
ta assume that the purchoser had knowledge of the deiay. However, to
attribute knowledge that such delay would continue indefinitely, based on
an a priori assumption, wotld not be justified. The equities, in the apinion
of this court, can properly be moulded by directing refund of the principal
ampunts, with interest @ 9% per anntm from the date the builder
acquired knowledge of the transfer, ar acknowledged it.

32. In the present case, there _is_mq}nguf on the record suggestive of the
- the! gjta’ presentation of the present
T Lt

35 not forthcoming, 10 these

[k

e of the original iiol eE, i intimatidLgureate 09¢ hi i
April 2016; the (nteregts o ”,- - :_.- r_:- ;r- dFhgt (nferest ol (ease (rEIT Ll
dirte should be gra nted. in. .':ﬂ‘,-f,.‘l'. -II gnt The directions of the
NCDRC are accordingly modified i Ehe bove tarms.*

..(Emphasis supplied) ] :

57. Though the promised date of déliiﬁrﬁwﬂh 23.01.2016 but the construction

of the tower in questiql'li’ﬁs mnﬁ c:ﬁﬂpgﬂt
offered by the res undeﬁt; iy on 2041342
ied g éﬂl’*?

E REDG
months and 28 days. If these" ré’ taken into consideration, the

Y ) : i 2 ¥ . _
o rnpla[nant,.’subsequgmgilgl}%e lia{a&a?%dimy.&m unitin guestion with

the expectation that the resporndent/pro rwould abide by the terms of
1 -

. )b:;,ﬂm said date and it was
1. after delay of 2 years 1]

the builder buyer’s agreement and would deliver the subject unit by the sald
due date. At this juncture, the subsequent purchaser cannot be expected to
have knowledge, by any stretch of imagination, that the project will be
delayed, and the possession would not be handed over within the stipulated
period. So, the authority is of the view that in cases where the subsequent

Allottee had stepped into the shoes of original allottee before the due date of
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handing over possession, the delayed possession charges shall be granted

w.ef. due date of handing over possession.

In the present case, as per clause 21 of flat buyer's agreement dated
33.07.2012, the due date of handing over of possession cOmes out to be
23.01,2016 and the subject unit was endorsed in the favour of com plainant
an 22.05.2014 ie before the due date of handing over of possession.
Therefore, as decided in mmpl'nfnunt no. 4031 of 2019 titled as Varun
Gupta Vs. Emaar MGF Land Li .

ority is of the considered view

that in cases where the subsequ " had stepped into the shoes of

original allottee before the dm‘;l’i_ate it

possession charges sh;u]i,_
possession i.e. 23.01. Eﬁlﬁ

b i

Findings regarding i mlie[ suughth} tl:$
Relief sought by the tnmpia‘ltmnt f

Direct the respondent to ga?‘imtgrest &5 'e}ayaﬂ possession on amount

paid by the complainant at Eha ratet HFE{&SLpa. from the date of deposit till

actual handing over &Eﬂ?ﬂg% %l E M"k

Direct the respnndenrt-:- awar-; IITFRWCFE of Eﬁ- 3,00,000/- towards

litigation expenses.

G.1 Direct the respondent to pay interest for delayed possession on amount
paid by the complainant at the rate of 24% p.a. from the date of deposit till
actual handing over of possession.

. In the present complaint, the complainant intends to continue with the

project and is seeking delay possession charges as provided under the
proviso to section 18(1) of the Act. Sec. 18(1) proviso reads as under:
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Section 18: - Return of amount and compensation

If the promoter fails to complete or is unable to give possession af an
npﬂmnen t, pmr or building, - '

Provided that where an allottee does not intend to withdraw from the
project, he shall be paid, by the prﬂmatu'n interest for every month of
delay, til the handing over of the possession, at such rate as may be
prescribed

The complainant is a subsequent allottee. The subject unit was originally
allotted to Mr. Tarun Soni & Mrs‘Eu_ﬂggh

=

Sn{ii A flat buyer's agreement was

& :
executed in this regard on 23. 01 -*- l:le endorsement sheet dated
Pedhall their rights and liabilities in
f QJQIIEEE L.e, Mr. Amit Gupta

& Mrs. Sapna Gupta. _,‘ ~’- Jf *--.-_":5*:!__:3_"""|

&Jﬁﬁlmnant on 22.05.2014
pufsﬂ.ﬁsriun of the allotted unit.

The said unit was emim;séd in t]-le"fnq

i.e,, before the due date r.:ﬁf ﬁanﬁg'#v%
As decided in mmp!m‘hﬂq? ﬂlﬂf ﬂﬂed as Varun Guplta Vs.
Emaar MGF Land LfmfteH tt'i'la au . :‘"the considered view that in
cases where the subsequent allnuea.tuéﬂﬂfpped into the shoes of original
allottee before the duie ;ﬁﬂaﬂ of jng yer possession, the delayed
possession charges shall Ere ﬁrant !f due &ate of handing over

possession. . e [ A/

As per clause 21 of the flat buyer’s agreement dated 23. 07.2012, the
possession of the subject unit was to be handed over by of 23.01,2016.
Clause 21 of the flat buyer's agreement provides for handover of possession

and is reproduced below:
As per clause 21 ; The Developer shall endegvour Lo complete the construction

af the said building /Unit within a period af three years, with a six months groce
pariod thereon from the date af execution of the Flat Buyers Agreement subject
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ta timely payment by the Buyer({s] of Total Sale Price payable according to the
Payment Plan applicable to him or oS demanded by the Developer. The
Developer an completion of the construction /development shall issue final call
notice to the Buyer, who shall within 60 days thereaf, remit all dues and toke
possession of the Unit

The flat buyer's agreement is a pivotal legal document which should ensure
that the rights and liabilities of both builders/promoters and

buyers/allottees are protected candidly. The apartment buyer's agreement

lays down the terms that govern the sale of different kinds of properties like

residentials, commercials etc. hﬂmggﬂ.hﬁ buyer and builder. It is in the

g
T4

interest of both the parties to havea wel

E'ﬁra.fted flat buyer's agreement
which would thereby protect ti o " s of bg th the builder and buyer in the
unfortunate event of a disﬁuﬁ ;&quﬂi?:lt should be drafted in the
simple and una mbiguouslangu ""'Hﬂ?tézﬂ;‘ﬁn}'fl;iégrgdersmnd by a commaon
man with an ordinary educational haci:m¢ itshould containa provision
about stipulated time of delivery of possession of the apartment, plat o
building, as the case niaié'rﬁuaéﬁﬁ the 'ghl*
delay in possession of mlyniﬁ"‘;lu_pr REI

; 11_#: bfﬂgérﬁfailnrtees in case of
. ' é{.ﬁﬁﬁ' it was a general practice

. T N _a B E
among the promoters/developers tor ly draft the terms of the

ol oo

artment buyer's ment i t benefited only the
spariment buyers g B RS L
promoters/developers. lr-_'hatrﬁ_ unilateral, and unclear clauses that
either blatantly favodred the promoters/developers or gave them the

benefit of doubt because of the t:itaf absence of clarity over the matter.

The authority has gone through the possession clause of the agreement. At
the outset, it is relevant to comment on the pre-set possession clause of the
agreement wherein the possession has been subjected to all kinds of terms
and conditions of this agreement and the complainant not being in default
under any provisions of this agreements and in compliance with all

provisions, formalities and documentation as prescribed by the promoter.
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The drafting of this clause and incorporation of such co nditions are not only

vague and uncertain but so heavily loaded in favour of the promoter and
against the allottee that even a single default by the allottee in fulfilling
formalities and documentations etc. as prescribed by the promoter may
make the possession clause Irrelevant for the purpose of allottee and the
commitment date for handing over possession loses its meaning. The
incorporation of such clause in the flat buyer’s agreement by the promaoter
is just to evade the liability mwardﬁ Emel_v delivery of subject unit and to

£ull

deprive the allottee of his right acer! ] delay in possession. This is just

to comment as to how the huﬁg\&'ﬁﬁﬁmed his dominant position and
drafted such mischievous crans :
n&sa, |
=

no option but to sign nn'-thb d-h{:‘t
Admissibility of grade‘pﬂrind The raspundent’p‘mmater has proposed tg
complete the c:unstruttinn of the said buil

ftand the allottee is left with

lu-'..

7g/ unit within a period of 3
years, with six months grace period ereo frhm the date of execution of
the flat buyer's agreement Ig the pr gﬁ‘iﬂfﬂ.ﬂ' the promoter is seeking 6
months' time as grace period. The saﬂﬁ'p'm‘;p-d of 6 months is allowed to the
promoter for the exigencies beyond th cont Iu_l:nf the promoter. Therefore,
the due date of possession comes outto be 3.01.2016.

Admissibility of delay possession ME# preseribed rate of i nterest:

The complainant is seeking delay possession charges however, proviso to
section 18 provides that where an allottee does not intend to withdraw from
the project, he shall be paid, by the promater, interest for every month of
delay, till the handing over of possession, at such rate as may be prescribed
and it has been prescribed under rule 15 of the rules. Rule 15 has been

reproduced as under:
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Rule 15. Prescribed rate of interest- (Proviso to section 12,
section 18 and sub-section (4) and subsection (7) of section 19)
(1) For the purpose of proviso to section 12; section 18; and sub-

sections (4] and (7) of section 13, the “interest ab the rate
prescribed” shall be the State Bank of India highest marginal cost
of lending rate +2%.
Provided that in case the State Bank of India marginal cost of
lending rate (MCLR) is not in use, it shall be replaced by such
benchmark lending rates which the State Bank of India may fix
from time to time for lending to the general public.

The legislature in its wisdom in the subordinate legislation under the

. S
provisien of rule 15 of the mlﬁi.?%ﬂﬁﬁmined the prescribed rate of
R :. r-ﬂ'_fi_""c "
interest. The rate of interest 50 de;&t}mjﬁ@ by the legislature, is re asonable
o ol ="" '1: i
and if the said rule is fﬂl'ﬂWEd_‘tSI} amrsﬁ& I:fné:mterest, it will ensure uniform
1} H 1 1

practice in all the cases. / > '.'LJ‘u,']' .1' ol

i A% I-" - -.'|.;_.='._:.I'|| Y 4 '
Consequently, as per website of the State Bank of India i.e. https://sbi.co.in,
the marginal cost of lending rate (ifi shiort, M rLRi as'on date Le,, 10.02.2022
s @ 7.30%. Accordingly, the prescribed rate Finterest will be marginal cost
i T TS Rl
of lending rate +E%i.e,.‘fq.3£!. Yo | re

L
e F

1;_ .

n"

"". '-“.II- — J 1
65 The definition of term 'intéreﬁ*:'g_ﬂ i@ﬁ&pﬁmndcr section 2(za) of the Act

provides that the rate of in_l;eﬁ-a;:_ii*'_ Eblg from the allottee by the

promoter, in case of d'afé&:lt‘.iﬁll '

B

the rate of interest which the
promoter shall be liable to:pay the allottee; in case of default. The relevant
18 r

section is reproduced below:

“(za) “interest” means the rates of interest payable by the promaoter
aor the allottee, as the case may be,
Explanation. —Far the purpose of this clause—

(i}  the rate of interest chargeable from the allottee by the promuter, in
case of default, shall he egual to the rate of interest which the
promoter shall be liable to pay the allottee, in case of default

(il) theinterest payable by the promoter 2 the allottee shall be from the
date the promoter received the amount or any part thereof till the
date the amount or part thereof and interest thereon is refunded,
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and the interest payable by the allottee to the promoter shall be from
the date the allottee defaults in payment to the promoter till the date
it is paid;”

Therefore, interest on the delay payments from the complainant shall be
charged at the prescribed rate lLe, 9.30% by the respondent/promoter
which is the same as is being granted to the complainant in case of delayed

possession charges.

6.1l Direct the respondent to award litigation cost of Rs. 2,00,000/- towards
! " _I ”l!u.i' ‘L' 1
i

it

litigation expenses.

The complainants are claimingico stion in the above-mentioned
reliefs. The authority is of theViev

s i -
the Act has clearly provi nterest and.compensation as separate
entitlement/rights wh!é | allﬁ;ﬁ_’&'.ﬁﬁf& :jalrﬁ'i;#dr’t.!aiming compensation
under sections 12, 14.;‘1..:3:‘51;‘1& section ] ﬂ Hls_&ﬁct ttqeé::um plainants may filg
a separate complaint before Adjudica nﬁb@ier_-,hndﬁ section 31 read with

¥ 4 | |
section 71 of the Act and'rule 29 of th nﬁeﬁ:{, )

i

L W
Section 19(10) of the Act'ubfigatest
"“-..-“'
5.
n

subject unit within Eﬁ on

certificate. In the pr&suﬁ!;gﬂ [% '

17.09.2018 and subsequently, tﬁﬂ ]Jcﬁﬁ%l’ﬁﬂﬂfthﬁ allotted unit was offered
TN A J \

on 20.11.2018. Therefore, in the interest of natural justice, the complalnant

mportant to understand that

to take possession of the
te of receipt of occupation

iofcertificate is obtained on

should be given 2 months' time from the date of offer of possession. This 2
months' of reasonable time is being given to the complainant keeping in
mind that even after intimation of possession practically he has to arrange @
lot of logistics and requisite documents including but not limited to

inspection of the completely finished unit but this is subject to that the unit
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being handed over at the time of taking possession is in habitable condition.

It is further clarified that the delay possession charges shall be payable from
the due date of possession i.e. 23,01.2016 till the expiry of 2 months from the

date of offer of possession.

Accordingly, it is the failure of the promoter to fulfil its obligations and
responsibilities as per the agreement dated 23.07.2012 to hand over the|
possession within the stipulated perla@,‘ﬁu:ardingl:—,r. the non-compliance of

- --' FI-"
the mandate contained in E'Ed.'ll:l[}:' LS it

18(1) of the Act on the pa;;tr,(&ﬂle#n'_ is established. As such the
allottees shall be paid, ‘}ﬂg tﬂ' Wﬂiﬁur every month of delay
date of possession ie q‘.g’[ﬁ EUIE tlﬂ il'rh ﬁ’ate :}ﬁﬁfqr of possession plus 2 2
months, at pres:nhed ratél e, T a..a ];-EI’]:II‘ES?EE‘.I to section 18(1) of

If ,
the Act read with rule t1.5',\':1\[_"I.h\e:*ru es, “
Lo Il ,J"'*

H‘I}irmiunsuftheauthml : :_r:'h .

Hence, the authority hﬂgebjr pa q and issue the following
directions under sectian 37 of the é@% sﬁsgumpyance of obligation cast
upon the promoter as per the ﬁm amg-ustud to the authority under
section 34(f) of the act uf’ZIHE "I ol I '

i, The respondent shall pay interest at the prescribed rate i.e. 9.30%,
per annum for every month of delay on the amount paid by the
complainant from due date of possession i.e. 23.01.2016 till offer of
possession (20.11.2018] plus two months ie 20.01.2019, as per
section 18(1) of the Act of 201 6 read with rule 15 of the rules.
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ii, Therespondent is directed to pay arrears of interest accrued within

90 days from the date of order and thereafter monthly payment of
interest to be paid till date of handing over of possession shall be
paid on or before the 10" of each succeeding month.

i The rate of interest chargeable from the allottee by the promoter, in
case of default shall be charged at the prescribed rate Le., 5.30% by
the respondent/promoter which is the same rate of interest which
the promoter shall be Ilahie l:ﬂtpa_y the allottee, in case of default ie.,
the delayed possession cﬁﬁr' i s ] r section 2(za) of the Act,

iv. The respondent shall m:-lﬁ ?nhing from the complainant
which is not the p&ﬁnﬁ@’gﬁWﬂt;ﬂem
70. Complaint stands dispuﬂ&dﬁf s gl | Y

71.  File be consigned to registry. | , I

e\q 1] 1

Vi — N SW
(Vijay Kufhar ﬁl]«:t:,.rﬁ’.]"’t 5 ‘_"""' ;.,'ﬁilr KK Khandelwal)
Member Chairman

Haryana Real Eﬁtﬁ T rr}puﬂg{ Gurugram
naﬁeﬁ. 10.02.202
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