fir HARERA |
- GURUGRAM Complaint no. 629 of 2021 _!

BEFORE THE HARYANA REAL ESTATE REGULATORY

AUTHORITY, GURUGRAM
Complaint no. :+ 629 0f2021
First date of hearing: 19.03.2021
Date of decision : 11.03.2022

|
1. Kokila Jain

2. Sanjay Jain e B
Both RR/o: Flat no. 1302, New Jai Bharat Apartments,
Plot no. 5, Sector-4, Dwarka, Newﬂ@ﬁhinl po78 Complainant

"]

F o9 ! *:':'f"E'i#'!"::'I!"" . T |
Anand Divine Developers Private Limited, . <2
Regd. office: M- 711/92, .,ﬂeepalf'”ﬁ‘éﬁ Place; New

Delhi- 110019 Respondent
CORAM: ' | |
Dr. KK Khandelwal . Chairman
Shri Vijay Kumar Goyal, = _ Member
APPEARANCE: ITE REDGY,

Shri Sashi Kant et Advocate for the complainants

Shri M.K. Dang & Garvit .ﬁhp% DL I'ﬁﬂvuﬁptes for the respondent
1. The present complaint dbl:é Ldéﬂﬁﬂﬂgﬁ" .ﬂas been filed by the
complainants/allottees in Form CRA under section 31 of the Real Estate
(Regulation and Development] Act, 2016 (in short, the Act) read with rule
28 of the Haryana Real Estate (Regulation and Development) Rules, 2017 :[ln
short, the Rules) for violation of section 11(4)(a) of the Act wherein it is inter
alla prescribed that the promoter chall be responsible for all obl igatians,
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responsibilities and functions to the allottee as per the agreement for sale

executed inter-se them.

A. Unit and Project related details:

. ‘The particulars of the project, the details of sale consideration, the amount
paid by the complainants, date of proposed handing over the possession
delay period, if any, have been detailed in the following tabular form:

rtnmpiaim no. 629 of 2021

S. | Heads N
No. SR

2. | Nawre of the project
Project area
4. | DTCP License

w

:m“‘g,fr_ Triump”, Sector 104, Village-

/ P Jm_iiﬁ-:- %
- 6dlof 2011 dated 16.07.2011 valid ll

10, iif:{
HDE

quﬂmaﬁnn
-';E-'!;'

B

'i':l:ﬁf:d 03.02.2012 valid till
Esﬂ

5. | HRERA registeredy
registered :

rmg

Gmiﬂfa!ue HPL Infratech Private
',.r

\ha Infrastructure private

k3

6. | Date of euzcut{un_ nf] }ﬂ:ﬁ ]
buyer's agreement

10062013 |
[ﬁs per annexure- C1 on page no. 25 c%
the complaint)

7. | Unit no.

BO&1 on 8th floor, tower 8 [block- D]
(As per annexure- C1 on page no. 26-27
of qhe complaint)

B, | Suaper Area

3150 5q. ft.
(As per annexure- C1 on page no. 27 ¢ f
the complaint)

Payment plan

Construction linked payment plan
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(As per page 47 of the complaint)

10

Total consideration

Rs.2,65,77.250/- |
(As per payment plan annexed with
BBA at page 47 of complaint)

11.

Total amount paid by the
complainants

Rs. 2,66,16,240/- |
[As per statement of account at |

12.

Date of commencement of
construction of the project

annexure C4 page 63 of complaint] il
12.06.2013 |

__[\Fid,e annexure RZ at page no. 24 of r.hé
reply wherein the respondent had
lemanded a sum of Rs.24,69,599 +

inants with regard to the

Ement of pilling as per the
p{a}r annexed at annexure IIlI
bu r"s agraement on page 47 df

13.

Due date of delivery of
possession E{;f’ \
[A.qperdausemqr‘rca eement:
Time of handing ove
Barring unforeseen r:n:tq.r.qlﬂ’
and force majeure eve

| stipulated hereunder,
the said apartment is pro
offered by the company
within a period q,f Hﬁ{thlﬁj,
menths with a grace pen'dﬂ
6(six) months from the date q,f
actual start of the construction of a
particular tower building in which
the registration for allotment is
made, such date shall hereinafter
referred to as ‘stipulated date”,
subject always to timely payment of
all amounts including the basic sale
price, EDC/IDC, IFM5, stamp duty,
registration fees and other charges as

!-l.‘r the niiu%&# \

te from the date of the
fent of construction ie.,
tﬁe date on which the

t raised the demand
Lhmt to that of commencement pf

f ﬂg:e rpayment plan annexed to |
¢ BB

13

mr ‘period of 6 months
allowed)
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stipulated herein or as may be
demanded by the company from time
to time in this regard. The date of
actual start of construction shall be
the date on which the foundation of

the particular building in which the
suid apartment is allotted shall be
laid os per certification by the
company's  architect/engineer-in-
charge of the complex and the said

on the allottee.) S

certification shall be final and Mnd'!ng !

o
AT )

14,

Termination letter

14.03.2015
[Annexure- R10 on page no. 32 of the
complaint]

15.

Occupation Certificate

28.05.2019

TEFhr‘]

(As per annexure R16 on page no. 71 af

16.

Offer of possession

30.05.2019

(As per Annexure- CB on page no. 70
of rhe complaint)

17.

Delay in delivery of

th 27 days
|

'I-:i..r

till the date of order L2,
11.03.2022. JTE = F

|:

-rrn.

B. Facts of the cumPIH A R h.

ERA

That the complainant nlﬂngrvj:lm ],ﬂmwﬂf: w&itﬂd the sales office of

respondent and discussed the details o ft'ha- said prnject. wherein respond

has represented, inter alia, to the effect that they have already secured

ant

necessary approvals and permissions in respect of the above said project.
I

That after going through the advertisement and size of the flats, q'ha

complainants decided to purchasea residential flat in the above said prujilct_
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That the sale representative of respondent shown one residential

apartment/flat unit bearing No. 8081 on Ath floor, admeasuring 3150 sq. ﬁ;l\
|

(292.64 mtrs.) located on Bth floor, along with twe car parking In pmiecl
i

"ATS TRIUMPH", located at Sector 104, Village Dhanwapur, Tehsil and Distt

Gurugram Haryana.

I
That the complainants shown their willingness and interest for purchase of

said unit and booked the flat rm MEEDIE vide application no. ITEI

’ I
e applicants/complainants alsh

According to demand of the res |
paid the entire booking amﬁuﬁtﬁ; nﬁ:k& :w tﬂ.ﬁf thg time of booking of the ﬂat

H,‘.n, » -*..-‘

1“:
it was assured and prﬂm W

flat would be handed oV deﬂmtel;.r
maximum by first qua:rt-grlpfﬂﬁ? \I '

that the possession of the

ith of December 2016 or

That after carrying uﬁ; aI\I e 'pen:Lss ry '{mé]ities the complainants

'ﬁ:i‘ﬁnﬁa ot 10.06,2013 builder buyer

i I.;-

booked the above said flat uq‘ﬂ

agreement was exe:%eqh tm:uii E . As per clause 18 of sald

agreement the said ﬁﬂ ﬁ ﬁ h d by the company to the
|

allottee within a period qf ﬁﬁJtp&n I:I%wi.ﬂr’l't agrace period of 6 months from

[ |

the date of actual start of the construction of a particular tower/building.

That respondent made continuous demands of payments and complainants
paid all installments within the prescribed period in order to save the cordial

relationship. That the complainants already paid the entire payment as and

I
when asked for by the respondent. In this regard there is absolutely inu
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complaint whatsoever, It is pertinent to submit here that the complainants

have paid a sum of Rs.1,73,35,926/- till 30.05.2018.

That after the expiry of the period of possession the complainants asked the

respondent about the delivery of the possession time and again. In this
I
regard every time the respondent replied that the construction Is

undergoing, and the possession would be given shortly. It is pertinent to

.
l'u‘...

mention here that the respnndenl:jp. sgested ajternaﬁvelj.r to give pussessiu!n

L 1 .-l' \
of a flat in tower 7 because the n-,f';r?. vl
il

speedy pace. On this the curd'p'ﬂm&:ﬁg ﬁisufd rhe site and noticed that the

n of this tower Is going on in la

construction of tower 7,is] g:t g on nbmpﬁthﬁ[y faster than tower No. 8.

ed toshift his allocation of flat

That during May 201 Ethe r.u mpla}gr,ants

from tower No. 8 to tcm@n?,umt t?u 71 ﬂ'_l.iﬂ:,g&ﬁﬂ rd the complainants

sent a mail to the respm;\ uhﬁh rein th rlpnt finalized the unit No.
7171 of tower no. 7 in fa o ﬁw ts. In the same email tha

complainant asked for. CEIEitﬂl fin-::p_ments. |

That on the said date nferrmﬂ th_ilz : ated the complainants thatin
case they want to shift from, tuw;vnrﬁ jﬂ tu'lhren '.F then they will have to dep uElt
a sum of Rs. One Crore approx. immediately with the reason that they "-"_."1"
hand over the possession of this unit definitely within 2-3 months. That t:l':e
complainants were not having sufficient amount for payment thus they ha?ve

on the basis of old unit at tower No.8 applied for a loan of Rs. 1.00 Crore.

Thereafter the complainants seeing the jmmediate demand of the
|

Pageﬁoiquz



HARERA |
£l GUHUGW Complaint no. 629 of 2021

respondent, the complainants applied for a loan from PNB Housing Finance

Limited and the said loan was sanctioned on the same day and the said
|

amount of Rs.92,80,314 /- was transferred in favour of the complainants amTl
subsequently, the same was transferred in the account of respendent
|

through DD no. 215078 Punjab National Bank I
|

11. That after receipt of above payment the respondent asked for certaun

additional documents to be p ‘__ In this regard. One of the

(CRM]) sent an email on 05 }l?‘ﬂl : ._ er 'ln.g':‘@asked for certain docu ments
in order to complete ﬂlf 2 _?.., ittes e ;J?EI“P |
B i

nrsi'.uﬁmte a letter to Sauraﬁh

{2, That thereafter on 1§-892D18 thg‘mmp |

|
Arora for giving l:hanks qun thegsa' e letter itself the ::-::rnplama.nts

I
requested that they shbpl& Ee,&)r ﬁ;\klng slot near to the lift ﬁn
A
oround floor because of meditﬂ g@@ q@htapphcant namely Mrs. Kﬂiqla

.___,_.4--"

[ain.

13. That on 14-06- 2018 ﬂ}é Mpﬁn!ﬂi&lﬁlbe&ﬂﬂ the requisite ducuments

as demanded by the rgespn Bﬂ'ﬂi‘ qn{lﬂ:er and as well as email. That
after submission of the documents regarding the change of unit No.80B1 in
rower No. 8 to unit No. 7171 in tower no. 7. The representative of nhe
respondent assured that within 15 days all the formalities would ihe

completed. |

|
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That the complainants after submission of the documents, ta‘iephumcaﬂy

contacted the representative of the respondent asking about the status of the
|
documents, Every time it was replied that the same is under process and wiT

inform the outcome immediately on its :nmpletinn.

|
That unfortunately during the end of july 2018, the first applicant namei!.r

Mrs. Kokila Jain, remained sick continuously and the second appticaﬂl
namely Sanjay Jain remained w.ngl_;ﬁh%v%{ﬂ to take care of her during her

treatment. As and when the compial i ,. 0.2 asked the respondent ahm}

the handing over of the umnﬁﬁ:t'?ﬂ 'ajafufed-and promised that they wlll
|

definitely handover the pusses'glgzlh unig,"ﬂﬂ“ F‘I.‘Fl in tower No. 7.

That the respondent fssu o305, Eﬁﬂ‘i wherein he offered lhe
| #E | | ]
possession of unit No. cBQB‘l };tFJ T ?u. ) The complainants were Ehnckfd

to receive the possessio

ﬁ‘

A _ gmereal’te r, imme-d‘;atEIi:,.f
the complainant contact rﬁar mﬁ‘@ of respondent Mr. Erahdm

Parkash Singh (CRM) and aﬁkﬁl f iengr in respect of unitno. 7171 nn
which the represematwe iegliéi:j e&r&l saidthat they have alreab:iy
sold the said unitto snmanne:iﬂ'lqt‘ ﬂqd thg sqid unit cannot be allotted to ﬂhe
complainants. Thereafter, the representative of the respondent assured. to
the complainant that if there will be any other unit other than 7171 then I:I_;eg,r
will find out the feasibility of same. On this the representative of respondent
again asked for extra amount and requested for immediate payment to them.
The complainants refused to pay the said amount and said that they w!ant
unit no. 7171 only. On this the representative of respondent replied that you

Page B at 42
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have not paid the amount of Rs.11,800/- and therefore, they have sold the

said unit to 3rd party. On this the petitioner verified that he has already pai::'l:

Rs.1,00,000/- extra on 28.09.2013. |

That the complainants paid to the respondents Rs. 5,00,000/- whereas thq!.*
entries in record shows the amount of Rs. 1 85,696/ + Rs. 14,302 /-. For this
the complainants number of times reminded the respondentand in reply the

respondent submitted that the 3a§| fere .1,00,000/- would be

f

i, Direct the respundent yh[nt. est @ifﬂui'ﬁ % per annum on the

amount a1reaﬂy.pq¢ry the & latnaits that is Rs. 2,66,16,240/-
from the due date nﬁ&g&se%inh L § ﬂch'nher 2016 till handing over

of the possession ﬂf{hﬁ:!}ag* ; J‘ ;8
ji. Direct the respundent ﬂtatw ayment of the above amount of

interest the pujssﬁs ﬁs}ﬁ thw over to the complainants

within the sﬁp;;!a]beqlr;)mel rgﬂqlqd_laﬁ ;;:ar ‘the direction of the
authority. . \

iil. Direct the respondent to transfer unit no. 7171 in tower 7 in the
name of complainants and handover the possession peacefully.

.  Direct the respondent that if he is not in capacity of allotment of
requisite flat no. 7171, then refund the entire amount along with
interest @ 18 % per annum from the date of payment till its

realization.
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I

v. Direct the respondent to refund the amount of Haryana VAT

@2,46,343/- and GST @14,20,350/- because of respondent had
delayed their project more than 36 months.

On the date of hearing, the authority explained to the respo ndent/promoter
about the contravention as alleged to have been committed in relation to
section 11(4)(a) of the Act to plead guilty or not to plead gullty. |

D. Reply by the respondent; |

That the complaint is neither mﬂ

out-rightly dismissed. The co '

present complaint by ﬂle[{,?% HER

.ﬁ.}f 'ai*" o)
| > (}

That the complaint i E"?‘I. “mai

laches.

1

;E :

39 of the buyer's agreemen ‘__Mﬂ’ced for the ready reference of

this authority- 41 R B ‘

"All or any uﬁspumw{mg e nr upan or in relation to the
terms of this Agrdﬁmmt_;‘k Emﬁiﬂtﬁﬂ’ﬁ!ﬂ the interpretation
and validity thereof and the r&memrc rights and obligations af the
Parties shall be settled amicably by mutual discussion, foiling which the
same shall be settled through arbitration. The arbitration proceedings
shall be governed by the Arbitration and Conciliation Act, 1996 as
amended up to date. A sole arbitrator who shall be nominated by the
Board of Directors of the company shall hold the arbitration proceedings
at the office of the Company at Nolda, The allottee hereby confirms that
ke shall have no objection to this appointment, more particularly on the
ground that the Sole Arbitrator being eppointed by the Board of Directors |
of the campany Iikely to be biased In favour of the company. The Courts |

e ilﬁain that the agreement

j)tg, the dispute resolutian
Qif!uf of any dispute L.e. clause

contains an arbitration’.

mechanism to be adnpte&.l::;g
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23
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at Noida, Uttar Pradesh shall to the specific exclusion of all other courts
alone have the exclusive jurisdiction in all matters arising out ofy touching '
and/ar concerning this Agreement regardless of the place of execution ar
subject matter of this Agreement. Both the parties in equal proportion
shall pay L‘w fees of the Arbitrator,

That the complainants, after checking the veracity of the project namely

|
‘ATS Triumph| Sector 104, Gurugram has applied for allotment of A

i

residential unit and agreed to be bound by the terms and conditions of the
f ‘i; :_;:.r_1:he complaint. Based on the

application of the complainants, jie huyer's agreement was executed on

7y
-ﬂli|

s PUVE
v ; !.‘H;-f'.‘t.h [

3150 sq. ft. VA= #ﬂ N

. F'_r T Rt |
That it was agreed that-as per Eli__}r_SE 414

-:;PE ]jg;l%mr's agreement, the Sﬂfe

'Lir..i}re of other costs, chargfas

= B

| > :
consideration of Rs. ?é{?@gqﬁﬂ

including but| not limited. to_ |

. if E,ll;i:amp duty and registration
Y & |

charges, service tax, prope ind proportionate charges for

provision of any oth i facilities er clause 12 of the buyer's
agreement, timely paﬁﬂh omg ﬁf the basic sale price and
other charges as suplﬂafﬁdlin,t?.ié Eﬁe}htﬁl‘anuﬁs to be the essence of l::he
agreement. ¥l A 1)

That the complainants made payment of some of the instalment amou ntsiun
time and then started defaulting in payment of the remaining Eihm

consideration, The respondent has sent a demand letter dated 11.04,2013

for the net payable sum of Rs. 61,83.51'3,"-‘ However, the due amount was
|
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26.

HARER \
B GURUGRAM Complaint no, 629 0F2021 |
|

credited only after a reminder dated 12.06.2013 was sent by the resp:::nder‘t

to the complainants.

That vide demand letter dated 05.07.2013, the respondent has raised the
demand for net payable amount of Rs. 64,02,931/- followed by remindm{s
dated 16.08.2013 and 10.09.2013 and the remaining amount was adjusted

in the next inst;a]lment demand dated 07.05.2014 as arrears. !

That again vide payment rﬁ:quest.

the demand fm' net payable . '
; d 18 ﬁ%ii:l__s However, the complainants
nd ﬂi’resppﬂd&nt was constrained fo

&gi : rci;lted 14.03.2015. However,
the complainants reqtiag,geh thg re p;d t& lﬁmqre the allotment and the

same was dong by the %P{Eﬂ'hd{ﬂ A

terminate the allntmen l:*d‘l" e uni

ey

A

‘Jrll.l

27. That the possession of the uﬁft?ﬁa;.@iﬁe gh‘éred to the complainants in

accordance with the agreed term ﬂ:milf:inps of the buyer's agreement.
V=
clause 18 of the buyer's agreement aﬂfﬂt&tes that

| i J] [
“Barring unforeseen wfcﬁrhnfma&uld-ﬁh&t ha]er."lm gvants as stipuloted
hereunder, the possession of the said Apartment is propased to be offered by
the Company to the Allottee within a period of 36 months with a grace period
of (6} six months frem the date of sctual start of the construction of @
particular | Tower Building in which the registration for aifotment is made,
such date shall hereinafter referred to as Stipulated Date’, subject always to
timely payment of all amounts including the Basic Sale Price, EDC/1DC, | FMS, |
Stamp Duty, Registration Fees and Other Charges as stipulated herein or as
may be demanded by the Company from time to time in this regard. The date
of actual construction shall be the date an which the foundation of the
particular building in which the said apartment is allotted shall be laid as

|
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per certification by the Company’s architect/engineer-in charge of the

Complex a

28, That the posse
majeure even

majeure event [s as under:-

“32 The Company shall not be held liable or responsible for performing nay
af its obligati
prevented,

Complaint no. 629 of 2021

nd the said certificate shall be final and binding on the Allottes.”

sion of the unit was subject to the occurrence of the forc

. The relevant clause of the agreement pertaining to forc

L=

ns or undertakings in this Agreement is such performance |3
elayed or hindered by ‘Force Majeure Events’ such as nion-
HetLre | les being provided by the

¢ plivities, non-availability or
ement of other building materials, or

water or eldctric power or labe _- W dawn, Strike or due to dispute with
:hg r - i . | N .. i !
E‘ﬂ'ﬂ.’f‘fﬂ' ion ﬂgEHE}: : m c@p;:qr lock out or civil
commation, war or enemy. by redsi ﬁmj' (g}lmn of earthquake,
majar fire, n_i:rmmjj' or, ; .ﬁflﬂlfﬂﬂ Hiﬁlﬂ.';t action or by
reason of ¢hange act, notlficacion, prohibitory order, rule of

petent authority or due to
nee, campletion/occupancy

certificate, by any competent autherigy.or if com patent authority refuses,

delays, withholds, ﬁl'i{é.g,@ﬁ"@_ﬁm of necessary agprovals of the said
apartmentfbuilding for any -,-'- ifestintended to be created

therein or if any matters, Wﬂﬁpmmﬁ permissions,
notice by| competent auth @ subject matter of any

suitfwrit/l

control of

any compensation or E‘g_r_nq,ges

I rEar ﬂwbﬂmndmﬂ
Company shallot be liable for

manner whatsoever.”

gation o1 CiFtr e
€ Eump%%s R

|V
; in any

i
i

. |1 | . o W .
29, That the implementationy qudr? 's;_uJi p];t:'ia;[:r-ﬂas hampered due to non-

payment of instalments by allottees on time and also due to the events and

conditlons which were beyond the control of the respondent and which have

materially affected the construction and progress of the project. Some of ﬂ'se

force majeur

= events/conditions which were beyond the control of the
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P GURUGRAM Complaint no. 629 of 2021 | |

|
respondent and affected the implementation of the project and are :1'&5

under:
|

[) Inability to undertake the construction for approx. 7-8 months due

to Central Government's Notification with regard to demnnet]zatiu?:
This only ha:j:n&d second time in 71 years of independence hence beyond
control and ¢ould not be foreseen. The respondent had awarded L'r!he
construction of the project to oné ﬁl%ﬂw;eadmg construction companies of

. I
India. The said contractor/ -:crmp ' uld not implement the entire pro jﬂll:t

for approx. 7-8 months w. gfﬁn{}r_‘glﬂ we:;nher 2016, the day when the
Central Government I;f’&mﬂ ot ' ffﬁg&qrd to demonetizatian,

During this period, th! i:i‘.l actor mulr.l. 'x 'paymrz-nt to the labour in

T

cash and as majority -:Jf uaskla] la"nuhr fo Engaggtl in construction actiumes

re _pmd in cash on a daily basis.

in India do net have H‘nﬁk counts and

_'T-ilmlt for companies was capped

=
-rl4

at Rs. 24,000 per we-ek mmall:g..r wlhiereas ¢ash payments to labour on a site of

the magnitude of the M@rﬁﬁ 3-4 lakhs per day and the

work at site got almest haitéd" f‘!:r 78 rﬁuﬁs fq bulk of the labour being
IS WUN
unpald went to their humetnwns which resuh:ed into shortage of labour.

During demonetization l:h&-caﬁl}

Hence the implementation of the project in question got delayed due on
account of issues faced by contractor due to the said notification of Central
Government.| Further there are studies of Reserve Bank of India and
independent| studies undertaken by scholars  of different

institutes/universities and also newspaper reports of Reuters of the relevant

Page 14 n-l:'d-z
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|
period of 2{]1]5-1?' on the said issue of impact of demonetization on real

Complaint no. 629 of 2021

estate indus

published

d

and construction labour, The Reserve Bank of India has

orts on impact of demonetization. In the repuﬂt-

macroeconomic impact of demonetization, it has been observed and

mentioned by

Reserve Bank of India at page no. 10 and 42 of the said repart

that the construction industry was in negative during Q3 and Q4 of 2016- 17

and started showing tmprwement l,ﬁg]y,.}n April 2017. Furthermore, there
'l F

ihject matter and all the studies

]
-l-Z'

have been seyeral studies on thp
.' period of demonetization the migrant
pldces | ue%ﬂ’&ﬁrﬁ&e of cash payments and

and reed ‘estate in&uarry:uffeﬁaad a lot and the pace of

came to mﬂtﬂ’ ur 3

Ve
mewspapeﬂ pT;

record the conclusion that ﬂprl
)

labour went to their nai,tivl&

construction

construction

labour. Some A _gﬁqnmrs etc. also rep:::l"l:éd.

ﬁlr‘estat& and constructipn

sector.

That in view of th h&sﬁsﬁng %@a 5, the said event | of

pn was beyond ):ﬁll;:rjml: ?'&I‘uf the respondent, hence the time

period for offer of pussessmn shnu]d deﬂmed to be extended for 6 months

the negative [impact of

demonetizati

on account of the above.

I} Orders P
years i.e. 201
passing orde

NCR region. ]

assed by National Green Tribunal: In last four successive
5-2016-2017-2018, Hon'blé National Green Tribunal has been
rs to protect the environment of the country and especially 'phe

"he Hon'ble NGT has passed orders governing the entry and exit

I
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of vehicles in
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|
NCR region. Also, the Hon'ble NGT has passed orders wiﬁh

Complaint no. 629 of 2021 | |

hasing out the 10-year-old diesel vehicles from NCR. The

& of NCR region have been quite high for couple of years at tl'jl.E

time of change in weather in November every year. The contractor iﬂf

respondent could not undertake construction for 3-4 months in compliance

of the orders

labour went

in April -May

regard.

2017, The district admh}s;atl i e

»f NGT. Due to following, there was a delay of 3-4 months as

back to their hnmetuw s ' whv:h resulted in shortage of labour

2015, November- 1_-.5_‘.;

FAJ -{;L \
In view of thelabove, liﬂﬁ-ﬂ Eﬁlﬁt}f badly affected foré

beyond the c

be added for ¢

were in defa tnl’thegr&&p sen

linked instal

the implemer

d

es: Several other allottees
] W

"'i;iﬁym ent of construction
EinF.ia ]:I’atliy impacting and delaying
tation of the entire project.

ments wa's..dﬂiﬂ_!}'?; v J

(IV) Inclement Weather Conditions viz. Gurugram: Due to heavy mini‘ati

in Gurugram
construction

waterlogged

in the year 2016 and unfavourable weather conditions, all the
activiies were badly affected as the whole town was

and gridlocked as a result of which the implementation of the
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|
project in question was delayed for many weeks. Even various institutions

were ordered to be shut down/closed for many days during that year due to
adverse/severe weather conditions, The said period is also required to be

added to the timeline for offering possession by the respondent.

That, furthermore, the time period covered by the above-mentioned force
|
majeure events is required to be added to the time frame mentioned above.

It is pertinent to mention herein't that

possession of the unit No, BI]EL“-:
30.05.2019 aiter obtaining mguﬁpaq n,cértificate on 28.05.2019. The
T

respondent after the re;;eipr/E r.gq'e &n;ﬁimt has handed over the
possession of the uniif' to tﬁe mmplain}ﬂrs\ the'same is evident from a

bare perusal of letter dﬁ.‘eci 23,@9% The :umg:lainanb; were intimated to

remit the outstanding amnum: of Rs. 21, QiE 476 ,f on the failure of which the
..". h ; ” f I ..-13

delay penalty amount would accrue. Hmnrever. the complainants have till
2 E REDY

date did not remitted the due amount dEﬁplte reminders dated 30.05.201%9,
FY A YRATEN A |
03.07.2019, {]E,[}B.ZDIG‘. _12 ﬂ‘:_:l 2[119 18.10.2019, 08.01. 2020 and

e

'];r_gspnndent has even offered t]_'lE

h Jmmplalnants vide letter dated

14.08.2020 and final m::t:u:e r.ial:ed 23 .01. Zﬂzl
| \ Y

That the complainants have made part-pawnent towards the total sale
consideration and are bound to make payment towards the remaining r.!ue
amount along with registration charges, stamp duty, service tax as hulding
charges are heing accrued as per the terms of the buyer's agreement. The

!
complainants have never been ready and willing to abide by the contractual

[
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~) GUEUGR;‘M Complaint no. 629 of 2021 | |
I
obligations and have instead filed the present baseless, false and frivolous

complaint. |

That the complainants are real estate investors who have invested thedr
money in the project of the respondent with an intention to make profitin a
short span of time. However, their calculations have gone wrong on accuu"-t
of slump in the real estate market .smd the;r are now deliberately trying to

unnecessarily harass, presmrtz& ‘f“ -Ji- ail the respondent to submit to
SNl j

'__ =, B wif) y I

their unreasonable demands instéad of ab

making timely payment tu\uméé:,thffiﬂq 3

AT

That the date of comm '_‘ nt WHEWEI;}'.EBIE and it is pertinent
{ 4

to mention that the ppﬁeﬁmn wasof ﬂsmﬁly as per the terms of the

allotment and no dﬂay nf whptsgwer !argre r:uuld be attributed to qm
respondent. It is reasserted
circumstances, the implementatie
respondent cannot be helda L '

in offering the pussessm it to o
made and the respc:-ndant Has Jthréu_i aﬂm!red to the terms of the

allotment, rules and regulations, law and the directions issued by the

concerned authorities. |

That no suggestion to shift the unit was given by the respondent to the
complainants and it was the complainants themselves who had su ggea"teq' to

shift from tower No.B to tower No.7. It is submitted that the cnmplainarts

Page 18 u}.ﬂ
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36.

have inform

the guidelines
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I
the respondent vide their email dated 18.05.2018 that duetlu

y their astrologer, the sum of numeric digits was not suitable
|

for the horoscope of the complainants and hence they want the unit number

to be chang

. Although, there was no such obligation on the part of the

respondent, it being a customer oriented company intimated to tﬁ]e

complainants

that their request would be considered and that they were

asked by the respondent vide emml%lﬁ’epd 5.6.2018 to submit the relevant

documents along with administrat

to do so and

respondent. It

were being i
finalization o

mentioned as

by the complainants.

Copies of all
record. Their
decided based

G |

fex "'Hnwever the complainants faslrd
slj]'l’tu]g of unit was done by the

no finalizatio t

is perﬁn:‘iﬁ, at ‘when several reminders

sued mfmj%

mp!ain&ants by the riespnndents after alleged

f the it ln aJ]/ t' L j'.éle unit number was

8081 in E{'{ﬁﬂﬂ | dno I::-]ftjﬁﬁswhatsueuerwere raised
L §

TE REGY
the relevant docu hﬁé been filed and placed on the

authe % 135%!:!%!!% %mﬂ, the complaint can |‘l:|e

W |
-

on thasg,und :HKEU nts.
E. Jurisdiction of the aul:h

The authority observes that it has territorial as well as subject matter

jurisdiction tp adjudicate the present complaint.

E.1 Territorial jurisdiction

As per notifi
and Country

ation no. 1/92/2017-1TCP dated 14.12.2017 issued by Town
Planning Department, the jurisdiction of Real Estate Regu latory

Page 19 of 42




3T

38.

39.
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Authority, ELHJ'.I gram shall be entire Gurugram District for all purpose with

offices situated in Gurugram. In the present case, the project in question 1s

situated within the planning area of Gurugram district, Therefore, this

authority has

complaint.
E. 1l Subject

complete territorial jurisdiction to deal with the present

matter jurisdiction
|

Section 11(4)(a) of the Act, 2016 pruuides that the promoter shall l::ne

responsible tg

reproduced as
Section 11

to the allottees as per u&'eement for sale. Section 11(4)(a) is

A

3 hereunder:

(4@

A—*"'F-rfihl

Be responsible for all obligations, rstnns.rhﬂ.rﬂes and functions under the

pmws.ran.s
allotrees as

the case m

as the cos

of allottees

nf this Act or the rules and regulations made thereunder or to the
per the ugreemgnt for sale, or to the association of allottees, as
v be, till the conveyance of all the apartments, plots or buildings
may be, to the allottees, or the common areas to the association
or the competent authority, as the case may be;

L = %

34(1) of the Act provides to ensure compliance of the obligutions cast upon
the promoters, the allottees nnd rhe.- real estate agents under this Actarnd the
rules and regulations made thereunder., F'G"J v
So, in view ofithe pr-::rvlsmns of the Act of 2016 guoted above, the authority

has complete

e o T E

jurisdiction to decide the mmplal nt regarding non-com pltan ce

of obligations by the prnmuter Ieaﬂng aside compensation which is to be
decided by the adjudlcan ng officer if plﬂ'ﬁl.l.Ed h:.r the complainants at a later

stage.

F. Findings
F.l1 Objection

on the objections raised by the respondent:
regarding complainants are in breach of agreement for non-

invocation of arbitration.

The respondent has raised an objection that the complainants have invo ked

arbitration p

roceedings as per the provisions of flat buyer's agreement

which contaihs provisions regarding initiation of arbitration proceedings in
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case of breach of agreement. The following clause has been incorporated

w.r.t arbitration in the buyer’s agreement: |

“Clause 39: All or any dispute arising out of or touching upon or in relation
to the terms of this Agreement or (ts termination, including the
interpretation and validity thereof and the respective rights and
obligatigns of the Parties shall be settled amicably by mutual discussion,
failing which the same shall be settled through arbitration. The arbitration
proceedings shall be governed by the Arbitration and Conciliation Act,
1996 as amended up to date. A sole arbitrator who shall be nominatzd by
the Bogrd of Directors of the company shall hold the arbitration
proceedings at the office of the Campany at Noida. The allottee hereby
confi rm§ that he shall have ;u.‘.l nbjéction to this oppointment, more
particulurly on the ground ﬂ'mtﬁ{ Sefedrbitrator being appointed by the
Board of Directors of the comp n':'i ikaly to be biased in favour of the
company. The Courts at Noida, Itrar Proteshshall to the specific exclusion
of all up:her COurts ¢ have je i

arising put of/touching-ant

the pl‘l of executi ﬁ
in e-qua prupﬂrr.‘uﬂ .!"

40, The res;mndpnt cﬂn tha.[ [as "the ternm & conditions of the

applicatinn rm duli etq',r ﬂ:e parm!s it was specifically
agreed that 1r1 the eveui'ua spute, if'any, with respect to the

provisional h-ftuuked unit hy ‘l'l:n.isgr?cnﬁ1'|‘|pg|:|lurl|?v.!lﬂ,‘¢L Eh&#ame shall be ad]udmated
through arbi tiun mechaniﬁmﬁ;ﬂﬁhﬂiw is of the opinion that L’rl&

jurisdiction +f the aﬂmﬁtﬁd by the existence of an
arbitration f:huse in the t'as [t may be noted that section
79 of the Act p:ars the ﬂlr!ydggi#m & j@iﬂlﬁﬁ-ﬂbﬂm any matter which falls

within the [:ll_Ln?'i'E:W of this authority, or the Real Estate Appellate Tribunal.

Thus, the int:ﬁ:ntiun to render such disputes as non-arbitrable seems to be
clear. Also, section 88 of the Act says that the provisions of this Act shall be

time being

in addition to and nat in derogation of the provisions of any other law for the
In force. Further, the authority puts reliance on catena of

judgments qf the Hon'ble Supreme Court, particularly in National Seeds
Corporation Limited v. M. Madhusudhan Reddy & Anr. (2012) 2 SCC 5!]5

Page 21 gf 42



HARERA

- GURLBRM Complaint no. 629 of 2021 |

wherein it has been held that the remedies provided under the Consumer

| .
Protection Act are in addition to and not in derogation of the other laws In

force, consequently the authority would not be bound to refer parties Lo

arbitration E"i.?FI‘I if the agreement between the parties had an arbitration
clause. Furl:he.ir, in Aftab Singh and ors. v. Emaar MGF Land Ltd and ors,,
Consumer mfse no. 701 of 2015 decided on 13.07.2017, the Natioral
Consumer [Iisrputas Redressal Commission, New Delhi (NCDRC) has hﬂiid
that the arbitr*atiun clause in agg_?%ﬁﬁ;pnmaen the complainants 31'1[1

1 -I:t - ]
builders could not circumscribe tl#
[ o

paras are repqluduced below: _.

I P
“49. Support to the abave.

*79. Bar Lﬂummgmp ~No ci

26,

R awi

-

. sty lent] ﬁ#ﬁﬂﬂﬁr?}? of the recently enacted

Reaf Estate (Regul levelopment) Ace 2616 (for short "the Real

Estgte Act”). Section'79 of ﬂﬁﬁ&f et readsas follows: -
r-N : '

_ have ju:h'fﬁiil:mn to entertain any

B ol
suit| or pro g N res of @t matt gﬁ_ﬁ:’h:l‘he Authority or the
adjudicoting off =T rib ‘empowered by or under
this Act to detsrmi nainjanction sk nted by any court or

ather authority a nﬁcn an taken0f to be taken in pursuance
af dﬂ_].‘ POWET col ' f

TE REGY.
It can thus, be seen Ma?v}'ﬁ?mii;paﬂrﬁn expressly ousts the jurisdiction

of the Civil Gourt ingrespect tter which the Real Estate
HBEEIEEE.P}' Auth ""1]; nblished under Sub-sectlon (1) of Section 20 or
the Adjudicating Officer, appointed unde Sith-section (1} of Section 71 or
the Renl Estuﬁfm:plemmtﬁw}unufﬁmb!{:#ed under Section 43 of the
.ﬁ'f3f Estate Act, isempowered todetprming Hepce, in view of the binding
dictum of the Hon'ble Supreme Court in A Ayvaswomy (supraj, the
matters/disputes, which the Authorities under the Real Estate Act are
empowered to decide, are non-arbitrable, notwithstanding an
Arbitration Agreement between the parties to such matters, which, to o
large extent, are similar to the disputes falling for resolution under the
Gmlisu mer Act

Consequently, we unhesitatingly reject the arguments on behalf of the
Builder and hold that an Arbitration Clause in the afore-stoted kind of
Agreements between the Complainants and the Builder cannot
circumscribe the jurisdiction of @ Gonsumer Foru, notwithstunding the
amendments made to Section 8 of the Arbitration Act.”

on of a consumer, The relevant
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While cunsid&ring the issue of maintainability of a complaint before a

consumer fo n!pm /commission in the fact of an existing arbitration clause in
the builder h:uerr agreement, the Hon'hle Supreme Courtin case titled
as M/s Emumf MGF Land Ltd. V. Aftab Singh in revision petition no, EEZE-
30/2018 mr:a‘vﬂ appeal no. 23512-23513 of 2017 decided on
10.12.2018 th upheld the aforesaid judgement of NCDRC and as pl'ml'lﬂll?d
in Article 1-1-1i-:rt'the Constitution of India, the law declared by the Supreme
Court shall i:qe binding on all GDH_ 5

;L

I
_@mm the territory of India and

accordingly, the authority is huunlﬁ, oy the aforesaid view. The relevant para

.g"%i_

l-n'_

of the judgeml‘mt passed by thes is reproduced below:

: _*", d above considered the

; . _
: ﬁ# B8 as well as Arbitration Act

“25. This. Court in th

provisions of Ci . i j

19496 and laid dawn £ mplamt dnder Consutar Protection Act being
a special , idespite there an arbitration agreement the
proceedings ;g re Consumer. Foru ’:huv&d‘n go on and no error
committed b rﬁumer F m rm“ efting the mpplication. There is
reason for not I'qu'-’f_wff iwdiﬁr Consumer Protection Act

on the strengrﬁﬂﬁ a ti n_g*;eef
Eaﬂsumﬁ- Pmtél:tfm isa
is & defect in any ﬂﬂuﬂdﬂ'

in writing made by a

nl.'-b Acty 1996, The remedy under
ded to o consumer when there

int means any allegation
o been explained in Section

2(c) ofthe Act T'hereme nsumer Protection Act is confined
to complaintybyy nias, dgfinedr ithe Act for defect or
deficiencies caused lder, %:ﬁeﬁg and a guick remedy
has been provia ' é'ﬂh}éft and purpose of the

Act as ﬂnﬂﬂzvﬂ. i rsMyYnAnn
Therefore, In view of th@,ahnyh’fu;] mients and considering the provisions

of the Act, thd authority is of the view that complainants are well within their
rights to se+ a special remedy available in a beneficial Act such as the
Consumer Pll.'ﬂtEl:'ﬂCln Act and Act of 2016 instead of going in for an
arbitration. Ellence, we have no hesitation in holding that this authority has
the requisitﬂ: jurisdiction to entertain the complaint and that the dispute
does not require to be referred to arbitration necessarily.
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|
F.Il. Objection regarding delay due to force majeure events |

The respondent-promoter raised the contention that the construction of the
project was ddia}red due to force majeure conditions such as dem unetisati:in,
various urder;ﬁ passed by NGT, weather conditions in Gurugram and non-
payment of instalment by different allottees of the project, etc. But all ti"E
pleas advanced in this regard are devoid of merit. The flat buyer's agreement
was executed between the parties on 10.06.2013 and as per clause 18 of saiid
agreement, the due date of ha ndi;agw._r?[ _uf possession comes out to ;he
12.12.2016. The event of demur'i'&ﬁ' satio]

date of nﬂtif“-::HUun enforcing demd _ - r-,:-'.--:-' was only 2 months before the

'_ ccurred in November 2016. Thf:

50, EI,F tl'l,a,t time the construction l.'IFtlhE
said project must be ani' ﬂnmp]gﬂamt 'tl;ﬂ raspundent obtained the
occupation certificate frﬂm‘ the cuncern > "'autl'.mtlty an 28.05,2019 je. after
more than 2 |Iyears of pa ng ﬂf uq date MJ]ﬁi:Hng over of possession.
Therefore, it is rmt‘huﬂ&5 thﬂt

already delayed, and no.e u r:im
regard. The levents takmgmgia‘d.! ;m:lf a}:..-HGT orders, restriction on

e |-

tructi d short d of time and
cons on ﬂUEtDW%?ﬂ'%BrE@ HW%H horter period o

not yearly one and do nat impact project being developed by the
respondent. Though some allottees may not be, regular in paying the amount

date of han diﬁg over of pusﬁeﬂsiign,

hﬁbr mﬂﬂf the respondent was
en to the respondent in this

due but the interest of all the stakehnlﬂars concerned with the said project
cannot be put on hold due to fault of on hold due to fault of some of the
allottees. Thus, the promoter/respondent cannot be given any leniency

based on aforesaid reasons and the plea advanced in this regard is untenable.

F.III Objection regarding jurisdiction of authority w.r.t. buyer’s agreement
executed prior to coming into force of the Act.
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Another contention of the respondent is that authority is deprived of the

jurisdiction to go into the interpretation of, or rights of the parties inter-se
in accordance with the flat buyer's agreement executed between the parties
and no agreement for sale as referred to under the provisions of the Act or
the said rules has been executed inter se parties, The authority is of the view
that the Act nowhere provides, nor can be so construed, that all previous
agreements will be re-written after coming into force of the Act. Thereforg,
the provisions of the Act, rules.:

interpreted harmoniously, Hower '

certain specific provisions/situatio 84

that situation will be dea!t Wit { e

the date of coming inta fdrtp'nf thmﬂ mﬁﬁﬂes Numerous pmvislnnﬁ
of the Act save the prﬂﬂhlpns of fl;he a n;uant& made between the buyers
and sellers. The said mutmhu;[ hqs & lupl;am inthe landmark judgment
of Neelkamal Realtors Sub#rmn-wh Ltd. Vs, UOI and others, (W.P 2737

of 2017) which providesias 5.51\’3% L-— Y

119. Under the prnwﬂms\#%g;" ar de.!ny in handing over the
possession wauld__ counted ‘ﬂh qe t.n'u ed in the agreement

: : altee prior to its
?ERA ﬁEﬁ! the promoter is

given a facility to mvise‘ Hr 5

same under Section 4. ‘;E

contract between thefla

_ = .u
on of project and declare the
[Ltantemplate rewriting of
n‘t pmrriutsr 7 5

122, We have already ducu.imd' that above stated provisions of the RERA
are not retrospective in nature. They may to some extent be having o
retroactive or quasi retroactive effect but then on that ground the validity
of the provisions of RERA cannot be challenged. The Parlioment is
competent enough to legisiote law having retrospective or retroactive
effect. A law can be even framed to affect subsisting / existing contractual
rights between the parties fn the larger public interest. We do not hove any
doubt (n pur mind that the RERA has been framed in the larger public
fnterest after a thorough study and discussion mode at the highest leve! by
the Standing Committee and Select Committee, which submitted its
detailed reports.”
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44. Also, in appeal no. 173 of 2019 titled as Magic Eye Developer Pvt. Ltd, Vs.

43,

46.

Ishwer Singh Dahiya, in order dated 17,12.2019 the Haryana Real Estate
Appellate Tribunal has observed-

"34. Thus, keeping in view our aforesaid discussion, we are of the considered
apinion that the pmwsmm: n_,l" the Act are quﬂ.ﬂ .I"Etmﬂrﬂ".-'e to some extent in

Mmq{mmﬂm HEHEE in case of delqr in rha nﬂ%rfde!rverp u-f
possesslon as per the terms and conditions of the agreement for sale the
allottee shall be entitied to the interest/delayed possession charges on the
reasondble rate of interest as provided {6 Rule 15 of the rules and one sided,
unfair and unreasonable rate of 'un mentioned in the agreement

for sale is liable to be fgnored.” | 1{ gEe
The agreements are sacrnsapet H‘Tﬂ an E:ca_pt for the provisions whitch
have been abrogated by l:hgﬁ tts ' : i ther, |t15 noted that the bullder-

exectited i]‘fhl:be manner that there is no scope
left to the allottee glzr‘thfgurfa:/ﬁ] “the hﬂuses contained therein.
Therefore, the authu["ll.}t of th thgt tpe charges payable under
various heads shall be payable ' rﬁEEf térms and condltions of the
agreement subject to the’a@-jﬁ rﬂure in accordance with the
plans/permissions approved " h@ﬂfpe&lw departments/competéent
authorities and are net in cﬁt}rra‘faﬁﬁn ﬂﬁany other Act, rules, statutes,
instructions, directions Ihsuedl"tﬂe ari‘H are not unreasonable or

buyer agreements havﬁ‘ H' i

exorbitant in pature. | — f: J

F.IV Objection ragarding entittement of DPC on ground of complainants
being investor

The respondent has taken a stand that the complainants are the investors
and not consumers, therefore, they are not entitled to the protection of ﬁhe
Act and thereby not entitled to file the complaint under section 31 of the Act.

The respondent also submitted that the preamble of the Act states that the
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Act is enacted to protect the interest of consumers of the real estate sector.

The authority observed that the respondent is correct in stating that the Act
is enacted to protect the interest of consumers of the real estate sector, It|is
settled prim:i[j:la of interpretation that preamble is an introduction of| a
statute and states main aims & objects of enacting a statute but at the same

time preamble:! cannot be used to defeat the enacting provisions of the Aq‘:t.

perusal of all the terms ahi the ,l\ﬂﬂﬁ‘ment buyer's agreement,

-'1-.‘ I =1
it is revealed that the cém ] ainants are I:g |
of Rs. 2,66,16,240/ m the pmzﬁu&ﬁn

the project of the prum@cite

definition of term allutte

T antl they have paid total price

o

rn:ls pl.u'chase of an apartment in

: L
lI:h . Iti'$ Cgﬂrtanl: to stress upon he

ready reference:

"2(d) "allottee” FHM %Hﬂ%ﬁ ns the person to
whom apa'ur. apar g u;rbe; has been allotted,
sold (whether as ,fFaa?qu M{Ej}q ise transferred by the
promotar, and includes the whe sub; htl:l'}-' acquires the said
ailotment through sale, transfer or otherwise but does not Include o

person to whom such plat, apartment or building, as the case may be, is
given on rent;”

In view of above-mentioned definition of "allottee” as well as all the terms
and conditions of the apartment buyer's agreement executed between
promoter and complainants, it is crystal clear that the complainants are
allottee(s) as the subject unit was allotted to them by the promoter. Tlhe

|
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concept of investor is not defined or referred in the Act. As per the definition

given under section 2 of the Act, there will be “promoter” and "allottee” and
there cannot be a party having a status of "investor”. The Maharashtra Real
Estate Appellate Tribunal in its order dated 29.01.2019 in appeal no.
DOO6000000010557 titled as M/s Srushti Sangam Developers Pvt. Ltd. Vs.
Sarvapriya Leasing (P) Lts. And anr. has also held that the concept of
investor is not defined or refermELm J:he Act. Thus, the contention pf

gl L

r is not entitled to protection of
el L'F\ |
M, |

promoter that the allottee being a#

&

this Act also stands re;ecteif

I.  Direct the requﬁ t ﬁnt edt@pﬂ 75 % per annum on the
amount aireadriiaﬁ complainants that is Rs. 2,66,16,240/-
F AN JF
from the due datﬁﬂ&;&e@ ion |. ’ —B!EE:EIHhEr 2016 till handing over

of the possession of ﬂmﬂ‘ﬂ. RE ',: :

il. Direct the respo lﬂiﬁ F’PTM of the above amount of
interest the p bahanded over to the complainants
within the stipulated ;\11@ Ei‘?«‘?“k‘ as. per the direction of the
authority.

iii. Direct the respondent to transfer unit no. 7171 in tower 7 in the
name of complainants and handover the possession peacefully.

iv. Direct the respondent that if he is not in capacity of allotment of
requisite flat no. 7171, then refund the entire amount along with

interest @ 18 % per annum from the date of payment till its

realization.

|
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v. Direct the respondent to refund the amount of Haryana VAT
@2,46,343/- and GST @14,20,350/- because of respondent had
delayed their project more than 36 months,

G.] Direct the respondent to pay interest @10.75 % per annum on the
amount already paid by the complainants that is ¥ 2,66,16,240/- from the
due date of possession December 2016 till handing over of the possession | of
the flat.

G.11 Direct the respondent that after payment of the above amount of interest
the possession should be handed over to the complainants within the

stipulated time period as per thad anof the authority.
At ,
4 , the complainants were offered

In the present case, In the preslp,ip
P
possession by the responde rg};ﬂ‘lﬁ? Pﬁ; I!h-n respm:t of unit no. 8081 after

-I i 1..

receipt of OC dated 28.05. Wwﬂﬁuth?l‘hy i§ ofthe considered view that

there is delay on the part of the rsmpnmitent to qfﬁer physical possession of

the allotted unit to thg ﬁ-bﬂiplakrfé '
buyer's agreement dated. 15;0&12{'
L ot | ill l ‘1

vmmmrnfuﬂarn;pme%}]f = 5 /
R

r ﬂl’_E terins and conditions of the

ted b i nveen the parties.

It is necessary to clarify l:?js fﬂ" E-:gysg after valid and lawful offer of
possession liability of ;ircm'lgtég_f - de p&%d ﬂl‘ﬂgr of possession comes to an
end. On the other hand, if t:he ﬁ;ﬁse}siﬁ%i&fﬂﬂhf&lid and lawful, liability of
promoter continues till a valid nffe; is made and allottee remains entitled/to
recelve interest for the delay caused in handing over valid possession. The
authority is of considered view that a valid offer of possession must have

following components:

i Possession must be offered after obtaining occupation certificate;
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ii The subject unit should be in habitable condition;

iil Possession should not be accompanied by unreasonable additional

demands.

[n the present matter the respondent has issued offer of possession dated
|

30.05.2019 i.e, after obtaining OC from the concerned department without

any unreasonable additional demands. Therefore, two out of three aboye

“The site of praject’
Divine developers Pt Ltd he
the actual construction af'si

The promoter has WE 0 -:.rij' the four blocks/elght |
towers along w "ﬁfw ined the occupation
certificate vide 3 doted 28.05.2019

for Bilock A, EF&:&’E“E&:E# ? ,En,l'lumunig-' Building &
Convenient Shopping from'D mﬂ the construction of four
villas out of nineteen villas in the project is progressing on site. Therefore,
the complete project is registrable as the occupation certificate has been

obtained after publication of the Haryana Real Estate (Regulation and
Pevelopment) Rules, 26117,

The cemplainant unit was checked specifically, and it is submitted that the
internal finishing works such as Internal doors, wooden flooring n two
bedrooms, electrical wiring along with accessories, modwlar kitchen,
wardrobes, sanitary wares in bathrooms, final coat of internal paint and
installation of air conditioner are pending. Further some tiles in bathrooms

Pag&EﬂuffE
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and balcony area are damaged. Therefore, the unit (s not fit for possession |
as maximum finishing works are pending.” |

The authority is further of the view that minor defects like little gaps in the

windows or minor cracks in some of the tiles, or chipping plaster or chipping
paint at some places or improper functioning of drawers of kitchen or

cupboards etc. are minor defects which do not render unit unhabitable. Such

I
minor defects can be rectified later at the cost of the developers. The

=y

i |
%suh}ect unit with such miran
sctification of minor defects after

L lhE‘p.rﬂded whereas if the urlit

1‘h -IJ'

' uhrl‘;m;,ret to be done, ﬂnnﬂhg

| .i'-' 14 1 |

]-:e ]‘B’l'?ﬁtq: are non-operational,

is not habitable at all I::gc{a

works is yet to be dngiaf;':'m
infrastructural fElEIhtl..#;;:l : t'hp subject unit shall he
deemed as uninhahll:a,]:r-le an )S505S8 !Ej} l;f an uninhabitable uplt

: 'dfPﬁossessiun. Also, as per said

'-..L_‘ = _

report, there are 19 l'll..ll‘nbl:l' HQE ' J;Igjgct out of which the promoter

has started the construction 'ﬁ whith are not complete il

date. It is pertinent to menﬁﬂn hem ﬂfatfmh instant unit of the complainants
7 _..|' | "l. \,___.- -

|
is not part of any of these villas.

In the present case, as per specifications annexed with BEA dated
10.06.2013, on page no. 48 of the complaint, various specifications were
agreed upon by the parties. Upon perusal of documents on record ﬁ'.rl]nwii ng

deficiencies can be traced-
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S.no | Specifications as per BBA Pending work as per the
report of LC |

1 Flush shutters with polished | No internal doors are fitted |

wood veneer and solid wood/
timber frame/ stainless steel/
brass finished hardware fittings
for main door & aluminium
powder coated hardware fittings |

and locks of branded ,-g;l‘!li'unggik .
e e )

Window frames/ pe nels.

UPVC sections. All hard
powder coated m
and section af_ﬂ'h / design
thEEﬂ‘EhltEtt. ‘I o |

e

2. Wooden/ ﬂnﬁp’gum Id’:ﬁm*t qui:l&n Aooring i  two
flooring in h&dqﬁd@ﬂl | bedrﬂ-ums are pending

3. | All electrical wirftig M. ﬁ' .1 i%?cal wiring slong with
conduits; provis ] qQuate. ! sories are not done

light & power points. Te "Fﬁu"ﬁﬂf‘u'ﬂﬂ is not started.

S TPARE RA

plastic switches &
MCB's ?FT W

"'\. .‘ ! li

4, All kitchen counters in pre-| Modular kitchen work is
polished granite/ imported | pending. Only kitchen floor &
marble stone, electrical points for | tiles are completed.

kitchen chimney & hob, fully
fitted with premium brand hob,
chimney, stainless steel sink
imported CP fittings, kitchen will
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be provided with modular
cabinets of appropriate finish.

5. Modular wardrobes in all | No wardrobes are fitted
bedrooms
b. Premium sanitary fixtures of |No sanitary wares m

Kohler/Duravit or equivalent, | bathrooms
premium chrome plated fittings
to be of Grohe or equivalent

7. Appropriate finish uﬁ‘jr _' .-_?rFInaI coat of internal paint is

20 - | pending
POP punning
emulsion paint i
bedrooms on

ceiling. j' =<

8. VRV/VRV
room, dining " F

hﬁ!ﬁj n of air conditioner
fﬁ Vﬁ’qne |

LB F
bedrooms  with ' |

. >

automation syst 5/

‘1 :' =l ! F a I -
9, Designer ceramltmme tiles in bathroom P
toilets & Balconies u@hﬂ F hgltup’)rare damaged.
skid ceranncﬂﬂéﬁé AN
54, So, in the present casé}lp he ¢ t the unit was not as per the

specifications promised in BBA at the time of offer of possession and thus,

the said offer of possession cannot be considered a legally valid offer| of

55. Therefore, considering the said report and applying above principle on fa;cts

possession.

of this case, the respondent is directed to complete the unit in all respacts
|
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within 2 months from the date of this order and make it ready for pussessiuin.
The respondent is further directed to make a fresh offer of possession
accompanied with fresh statement of accounts deleting all demands which
are not as per buyer's agreement and including therein interest payable to
the complainants for delay caused in offering possession as the offer jof
possession dated 30.05.2019 is quashed hereby and at the same time 1:11&

ession of the said unit after a valid

s A |

offer of possession,

Considering the above-me qqd._' . % 'a:;é"ﬁmnritjr calculated due date of

:"-.. ,’rﬁﬁh'-- ! o i
ﬁ e buys %am:.eépuntie 36 months fram

the date of mmmencamenF of mnstruc Ef thq particular tower in whiFh

, ) = | | .
the unit of the Eumplzilﬁrlls Is grace period of 6 months ie., the
date on which the res uﬁg\ on }éﬁﬁm of commencement of

B ﬂ.\' ‘

due date of possession r:umes ou

In the present cﬂmplﬁ!iﬂﬁ &MLLL iﬁ!atlds to continue with the

project and is seeking. aei?glﬂ:ssj@iq} i:hq_(: & as provided under qhe
proviso to section 18(1) of the Act. Sec. 113[1] pruﬂsn reads as under:
Section 18: - Return of amount and compensation

If the promater fails to complete or is unable to give possession of an
apartment, plot or building, -

Provided that where an aliottee does not intend to withdraw from the
project, he shall be paid, by the promoter, interest for every month of
delay, till the handing over of the possession, at such rate as may be
prescribed
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58, As per clause 18 of the buyer's agreement dated 10.06.2013, the possession

59,

of the subject unit was to be handed over by 12.12.2016. The due date of
handing over of possession is calculated from the date of the commencement
of construction i.e., 12.06.2013 the date on which the respondent raised the
demand equivalent to that of commencement of pilling as per payment plan
annexed to the BBA. Clause 18 of the buyer's agreement provides for
handover of possession and is reproduced below:

As per clause 18 : Time rsl_,l"!u.1lr:.|:|'r.r:_,gI ; EEPTSion

‘fafce majeure events as stipulated

|

Barring unforeseen circumstan farc
st is proposed to be, offered by the |
; |
|

hereunder, possession of the said ‘ag ‘f:; y
i} ] Hehirey six) months with o grace

dl start of the construction of @

particuler tower build tration for.allotment is made, such
date shall hereinafter g stibject always to timely
payment of all ammgl | , : c$ DCAIDE, [FMS, stamp
duty, registration feescand other chm:gﬁ s.stipulated herein or as may be
demanded By the compan garg. The date of actual
start of c-urlm'umun nthﬁun of the particular
building in which th bi' Tatd as per certification
by the company’s n o qf' tﬁb complex and the said
certification shall be ﬂﬁ"h‘

The flat buyer’s agreemenﬂs | ptwtgﬁeﬁ,ﬂymment which should ensure

that the rights E%d lia q h th  bullders/promaters and
buyers/allottees are -,':J&:- "&ga:\trﬁﬂnt buyer's agreement
lays down the terms tbatgﬁvggn ﬁ Fdifferent kinds of properties like

residentials, tummer:'iaft; EI:E *ﬂ‘ilE‘HﬂijT and builder, It is in the
interest of both the parties to have a well-drafted flat buyer's agreement

*?;-

which would thereby protect the rights of both the builder and buyer in ﬁhe—
unfortunate event of a dispute that may arise. It should be drafted in Iihﬂ
simple and unambiguous language which may be understood by a common
man with an ordinary educational background. It should contain a provision

about stipulated time of delivery of possession of the apartment, plot. or
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building, as the case may be and the right of the buyers/allattees in case pf

delay in possession of the unit. In pre-RERA period it was a general pratﬂ{‘.:e
among the promoters/developers to invariably draft the terms of the
apartment buyer's agreement in a manner that benefited only tflE
promoters/developers. It had arbitrary, unilateral, and unclear clauses that
gither blatantly favoured the promoters/developers or gave them the

benefit of doubt because of the total absence of clarity over the matter. |

: } sion clause of the agreement. Ht
1 ' _|

the outset, it is relevant to comm J the pre-set possession clause of the

smient and i-.u pjatnants not being in default

.-- :.11_. . 1

under any provisions of Fﬂnﬂ aﬁEfm%ts a'nd in compliance with all
ind : "qs pms::rl;hed by the promoter.

The drafting of this a% ;
vague and uncertain b 50

ia 111 waﬁb conditions are not only
| favour of the promoter and
'- C e ittitive fulfilling
cribed by the promoter may

against the allottee that e
formalities and documentati
make the pussminn a elﬁ eipurpose of allottee and the
commitment date for ha Jﬁ Eﬂ&!ﬁﬂ loses its meaning The
incorporation of suchclause _il;i l:_hg_fﬂa_t tgayﬂfs agreement by the promoter
is just to evade the liability towards timely delivery of subject unit and to
deprive the allottee of his right accruing after delay in possession. Thisis just
to comment as to how the builder has misused his dominant position dnd

drafted such mischievous clause in the agreement and the allottee is left with
no option but to sign on the dotted lines.

|
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Admissibility of grace period: The respondent promoter has proposed to

complete the construction of the said building/ unit within a period of| 3
years, with six months grace period thereon from the date of actual start of
construction of the particular tower/building in which the allotment |5
made. In the present case, the promoter is seeking 6 months’ time as grace
period. The said period of & months is allowed to the promater for the
exigencies beyond the control of the prum oter, Therefore, the due date of

e :
The complainants are seekin fﬁf& I-FTT-L'n DIIHCthEES however, proviso to
section 18 provides that allottee do !
the project, he shall be gai;f by '_qter‘q(ritl:rﬂst for every month mf
dela}r, tll the handjng;u{ﬂh_]{ of pu ion #abguclﬁrat&, as may be prescribed

reproduced as under: ~ -' 2 \JI ||

Rule 15, Prescﬁbedr:aﬁ i
and sub-section (4) an

(1)  For the purpose r.:f 'F" to section I.‘-." section 18: and sub-sections

(4) and (7} . r%npresmbﬂd shall be
the State Ba 1'¢c aéqf ending rate +2%.:
Provided th F Indid marginal cost of lending

i:ﬁ:iﬁ’fi?ﬁ%ﬁﬂ Jﬁ%ﬁuﬁ‘ i”%’éﬁ&i’ﬁ B o time 23 ime

for lending to the general public.
The legislature in its wisdom in the subordinate legislation under the
provision of rule 15 of the rules, has determined the prescribed rate of
interest. The rate of interest so determined by the legislature, is reasonable

and if the said rule is followed to award the interest, it will ensure uniform

practice in all the cases.
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64. Consequently, as per website of the State Bank of India i.e, https://s bi.r:n.im

63.

66,

the marginal cost of lending rate (in short, MCLR) as on date i.e., 11.03.2022
is @ 7.30%. Accordingly, the prescribed rate of interest will be marginal cost
of lending rate +2% i.e,, 9.30%.

The definition of term ‘interest’ as defined under section 2{za) of the Act
provides that the rate of interest chargeable from the allottee by the

promoter, in case of default, shall be Equal to the rate of interest which the

promoter shall be liable to pay ﬂ'lﬂ,,
E'\ Il. 1

tée, in case of default. The relevant

|" L i

section is reproduced below:

"fza) "interest” mem
allottee, as the case Ig
Explanation. —ﬁmﬂ': s

i} the rute of inter I nﬂqﬁ; by the promoter, in case

af default, shg’]' : 'mter#ﬁwhi’cﬁ the promoter shall
be liabie to pay the £ 1l ﬂit:ﬂ:
(i) ctheinterest ﬁ:f;& e allperee shall be from the date

the promaote
amaount or part therg

payable bymekﬂ 0 the pramater shall bé from the date the allottee
defoults in puymé'npai' nrgmoter b & g:digm it is paid:"

any part.thereof till the date the
eon %@nded, and the [nterest

SoE RE
Therefore, interest on the dela?“p&ymmts'ﬁlam the cumplamants shall he
charged at the presc?bq:l r%e ?
which is the same as lﬂaﬁing g;:ante l:r.:|I tﬁe :nmPIamants in case of delayed

possession charges. '\ )| < |
G.III Direct the respondent to transfer unit no. 7171 in tower 7 in the name

of complainants and handover the possession peacefully.

G.V Direct the respondent that if he is not in capacity of allotment of
requisite flat no. 7171, then refund the entire amount along with interest @
18 % per annum from the date of payment till its realization.

In the present case, the complainants were offered possession by the

respondent on 30.05.2019 in respect of unit no. BO81 after receipt of OC
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dated 2B.05.2019. Though the complainants have requested for change wof

unit from 8081 to 7171 but there is no document to support this fact is
available on record that the respondent has considered their request and
changed the unit. During the course of proceedings, the complainarts

through counsel agreed to proceed with the originally allotted unit i.e. 8081.

Therefore, the said relief cannot be granted to the complainants. The

rason although not exp lained lin

id! not “take the possession of unit
,.Hﬁ,» it e

gﬂ; e ﬁg}ﬁiﬁg‘mng possession of unit

No.7171 in Tower-7,§ ﬁé pﬂsseséiﬂqL 15 de!gxe_d by the complainants

[ _,r’il"x'

himself. P J |

1 : : ’ 'Il
G.V Direct the Tﬂﬁpﬂﬂdﬁ'!bg ref Har:ﬁmn VAT @2,46,343 ,,r'
and GST @14,20,350/- 1L nqt"‘had delayed their pmjad

more than 36 months.
The authority has d ith p iﬂ, bearing no. 4031 of
2019 titled as Varun _ _ gﬁ wherein the authority
s i e B . Ak
has held that for the w?’ﬁ?ﬁ%% nju\!:dp;e ?fvpmssessmn was priorito
01.07.2017 (date of coming Into force of GST), the respondent/promoter is

not entitled to charge any amount towards GST from the
complainants/allottees as the liability of that charge had not become due up

to the due date of possession as per the buyer’'s agreements.

In the present complaint, the possession of the subject unit was required to

be delivered by 12.12.2016 and the incidence of GST came into operation
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thereafter on 01.07.2017. So, the complainants cannot be burdened |to

discharge a liability which had accrued solely due to respondents’ own fault
in delivering timely possession of the subject unit. 5o, the
respondent/promoter is not entitled to charge GST from IIi'JE
complainants/allottees as the liability of GST had not become due up to the

due date of possession as per the said agreement.

|
Itis to be noted that the promoteris e&ﬁ;‘.}r_@ to charge VAT from the allottee

g =y

for the period up to 31.03. X ::.f,.-::-_ (one percent VAT + 5 percent

surcharge on VAT) unmh*:l'.w%ﬂ‘é'iI ety l...{m‘\?‘:le promater shall not
' g { .-.:.. .

ers during the peripd

m.u&.zunmama.zﬂﬁ since the samew I:u"'t}prne by the promoter-
resgondent ctlrdpan:-,r has opted for

e‘:r:e f WHS shall be borne by the

composition levy, then 5&

respondent only. If for th &

refundable in case of avalling am ch’eme availed by the promoter.

On consideration uftl% %&Lm&m:ﬁ and other record and

submissions made by the tdn?ﬂ%lﬂa?ﬁa{t}d@m ﬂ:?pundent and based on the
findings of the authority regarding contravention as per provisions of Act,

the authority is satisfied that the respondent is in contravention of the

provisions of the Act. By virtue of clause 18 of the buyer's agreement

executed between the parties on 10.06.2013, possession of the booked unit

was to be delivered within a period of 3 years from the date of start of

construction of tower in which the unit is allotted with a grace period of 6

months. The date of commencement of construction i.e, 12.06.2013 the date
|
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on which the respondent raised the demand equivalent to that of

commencement of pilling as per payment plan annexed to the BBA.

Therefore, the due date of handing over of possession comes out to be
12.12.2016.

Accordingly, the non-compliance of the mandate contained in section 11
(4)(a) of the Act on the part of the respondent is established. As such the
complainants are entitled for delayed possession charges @9.30% p.a. w.e.:r.
from due date of possession i.e. 12.12.2016 till handing over of possession
as per section 18(1) of the Act of 2016 read with rule 15 of the rules.

H. Directions of the authority:

Hence, the authority hereby passes l:hisj order and issue the following
directions under section 37 of the Act to ensure compliance of obligation r:asf
upen the promoter as per the function entrusted to the authority undef
section 34(f) of the act of 2016:

. The respondent shall pay interest at the prescribed rate i.e. 9.30%
per annum for every month of délay on the amount paid by the
complainants from due date of possession i.e. 12.12.2016 till actual
handing over of possession as per section 18(1) of the Act of 2014
read with rule 15 of the rules.

il.  The respondent is directed to pay arrears of interest accrued withir|
90 days from the date of order and thereafter monthly payment of
interest to be paid till date of handing over of possession on or before
the 10t of each succeeding month,

.  Therespondentisdirected to complete the unit in all respects within
< months from the date of this order and make it ready for

possession.
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iv. The respondent is directed to make a fresh offer of possession

accompanied with fresh statement of account deleting all demand:s
which are not as per buyer's agreement and including therein
interest payable to the complainants for delay caused in uﬁ‘erin!g
possession as the offer of possession dated 30.05.2019 is qua*ﬂheld
hereby and at the same time, the complainants are directed to take
possession of the said unit after a valld offer of possession,

V. Therate of interest chargeable from the allottee by the promoter. in
case of default shall be charged at the prescribed rate Le., 9.30% by
the respondent/promoter which Is the same rate of interest whicl|1
the promoter shall be liable to pay the allottee, in case of default Le,
the delayed possession charges as per section 2(za) of the Act.

vi. The respondent shall not charge anything from the complainants
which is not the part of buyer's agreement.

72.  Complaint stands disposed of,

73.  File be consigned to registry.

L4 m’r—“"l

(Vijay Kumar Goyal) (Pr. KK Khandelwal)
Member Chairman
Haryana Real Estate Regulatory Authority, Gu rugram

Dated:11.03,2022
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