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BEFORE THE HARYANA REAL
AUTHORITY, GU

' i1 t{"

Anand Divine DeveloPers PtiYateAnand Divine Developers Private lirnitei
Regd. office: M- 7Li\il, DeepitiilNetrr

Delhi- 1L0019)

CORAM:

Shri VilaY Kumar GoYal

APPEARANCE:
Shri Sashi Kant
Shri M.K. Darrg & Garvit GuPta

-1. The present complaint daterd 05'0

complafnants/allottees in Form CRA u

(Regulation and Der"elopment) Act' 20L

28 otthe Haryana Real Estate [Fiegulatio

short, t{re Rules) for violation of section 1

}##',ffi .
Both ifnTot Flat no. 1'302, New |ai'Bharat
Plot no. 5, Sector-4, Dwarka, Nelv Dqlhi-l

alia pr{scribed that the promoter shall

Page 1 o

Cot
Fir
Da

Versu

0078

ORD

Complaint no. 629 ctf 202t
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plaint no.
date of helaring:
of decision :

629 of'202L
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llartments,
Complainan

Plabe, New
Res;ponden

Chairm
l\/[em

r\dvocate for the comPrlaina

,i'Advocates for thel res;rond

'20't' 'has been filed bY

er section 31 of the Real Es

(.in short, the Act) read with r

arncl DeveloPmentJ Rules, 201'7

(+)ta) of the Act wherein it is in

be responsible for all obligati

ts
t

te

rle

in

Ier

IlS,
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A. Un

2. The r

PHARERA
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rsponsibilities and functions to the allo

recuted inter-se them.

A. Unit and Proiect related details:

The particulars of the project, the details

paid by the complainants, date of propo

delay period, if any, haLve been detailed in

,

Complaint no.629 ctf Z02L

e as per the agreeffi€rlt for sal

f salle cr:nsideration, the amoun

:d handing over the Pr:ss'r:ssior

re following tabular form:l

S.

No.

Infr: rmation
.i,

1. Name and location of the projtlct:-i;rr
t:i:\{:i:

:r ,!

t'l'T'

Dlrrz'r

i'Triump", Sector 104, Village-

Llyapur, Gurugram

2. Nature of the project .,. 
r"'.*1i,,.t* 

,.i-sl],,
Gro rpihiiuping r:rclony

3. 1,tr.1 9,3 acre:;

4. DTCP License ' :: 63.t

15.{

10r

02.r

f :20[i?at. d 16.07.2011 valid till
7.2ctt9

f 20LZ clated 03.02.201.2 valid till
t1t.2020

M/,
Linr

Ml
Lirrr

Clreat Valur: HP[, Infrater:h ]F'rivate

itrpd ,'r

i,llaarnha, Infi'astructure private

ited.

Name of the licensee

rI
n
I

No r:egisteredl5. IIRERA rergistered/ not '.

resistered
10
(A:

thr,

0(i.2013
Der annexure- CL on Page n'o'25 c
r

crornrplai,ntJ

6. Date of execution of flat

buyer's agreement

BO

(A,

of

[ ,, Bth floor, tower B [lllor:k- D)

per annexure- C1 on PaEie no'26-

h.r: complaint)

7
7. Unit no.

31"

IA
thr

l3l sq. ft.

per annexure- C1 on Page rto'27

r:omplaint)

f
B. Super Area

9. Payment plan Co rsrtruction liinked paymr:nt prlan

PeqeZ 2
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. prg. 47 ofthe comPlaint)

5,77,?,501-

payment Plan annex'ed with

at page 47 of complaint)

Total consideration

,66,:L6,2401'
per statement of account at

re C4 page 63 of comPrlaint)

Total amount PaiilbY the

complainants

6.20t13

e annexure R2 at Page no' 2'[ of th

wherein the resPondent had

hnaed a sum of Rs.24,69,599 +

tax+ interest from thr:

iilainants with regard to tht:

Ln.em.nt of Pilling as Perr the
' :d at an ne>rr'tre I llntent Plan aunexe

| 'a.

b,uyei's agreement on Page 47

rplaint)

72.1:

[\ri,r:

rePr

dertt

ser'

CC)lt

CC}}]

p;llr

of tt

L cor:

Prte of comrnencr:ment of

construction of the Proiect
12.

iated frorn the date of the

rnEneemenrr of construcllionr i'e",

0t3.20t3 ther date on wh'ich tlhtr

p'rch1*gnt raised the demand

i'Uilent to ttrat of commeIlCrelrfle rlt

ing as,per PraYment Pla:n annexed

BB,{J

,"period of 6 rnomths

2t,.L0t6

((;

allL

Or. art. of a.f iuuq/ of

possession ll,, ,,, , t" li i'
(As per clause 78 of the agreement:

T im e o f h an d ingl ov er p o s s,,! s $,1 !\,,
Barring unforesercn circuntlt:aryc.es,

and force ma.,ieure events '*ios-

stipulated hereunder, posses;ion" of,.

the said apartment is propased to be,

offered by the contpony to the atllottee

within a Period' of 36(thirqY: six)

months with a grace Period of

6(srx) months lfrom the date of

actual start of the constructictn of a

particular tower building in which

the registration for allotment is

made, such date shall hereinafter

referred to as "stiPulated date"'.

siliect alwqys to timely payment of

all amounts including the basic sale

price, EDCflDC, IFMS, stamP dutY'

registration fees and other cholges!:

HARERA
GUliUGI1AM

['age 3



3.

w
ffi

THABEBA
H eunuollAM Complaint no.6?9 rtf 2027

lr;pfrot a nr*i, or as maY be

demanded W t+, comPanY from time

to time in thiq regard. The date of

actufrl staft o|lconstruction shqll be

the date on wlyich the foundation of
the particular building in which the

said apartment is allotted shall be

taid os Per certification bY the

company's architect/engineer-in-

charge of the comPlex and the said

certification shall befinal and binding

on the allottee.) I

14. 1'ermination letter 14.(

[An
con

3.2Qr15

rexure- R10 on Page no.1\2 'clf 
the

plaintl

15. 0ccupation Certificate 28.t

(As

rep

r5.2019

per ilnnexure Rl"6 on Pagie no.71c

v)
30.

[As
oft

t5.2019

per Annexure- CB on Pag,e nro. 70

rer complaint)

L6. Offer of possession

5 ,' ars 2 monthrs; 27 daYs
17. )Delay in dleliver)' of possessicrn

,rill the rlate of orrJer i.e.,

t1.03.2022.

w,ife, visited the sales office

e sajid projelct, wherein ne:sPond'

;hat they have alread'Y ser'cured

respect of the above sair;[ Proj'

3rnent and size of the lilats,

ential flat irr the abovel s;air:[ proj

Page 4 o

B. Facts of the comP'laint

That the comPlainant along lvith

respondent and discussecl the de'tails

has represented, intrer alia, to the ef

necessary approvals and permissiot

That after going thrrough the adv

complainants deciderd to purcha'se a

]'.

his

of tl

fect

1S IT

ertit

resir

OI

nt

all

h

4

ne

ct.

t
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5.

6.

7.
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I'hat the sale representative of

apartmentlflatunit bearing No. B0B1 on I

Gurugram Ha na.

That the tomPl

said unit and

paid the entire

it was assured

flat would be

agreem(nt th

allottee f",,n,

inants; shown their willin

According to d of the respondent

oo,king amount on the sPcrr

.t

and promised bY the res

andecl over definitelY in
+

maxintum bY rst quarter of 2017.

That after ca

booked the a ve said flat on 29t.03,2A\

ked the flat ,on ,,29'Q3. .11, 
,

t'.'

s executed betwt:en the

said llat is ProPosed to I

agreement

t

a period of 36 months rnril

the date of al sta:rt of the constructio

That respond

paid all instal

relationshiP.

when asked

nt marle continuous dema

ents'within the Prrescri

hat the comPlainants al

br by the resPondent. In

Page 5 o

Complaint no.629 ctf 2t02L

dent shown one resirlentia

floor, admeasuring i3l'50 sq.

with two car Parking in'Proj

Dhanwapur, Tehsil and Dis

ess and interest for Purchase

2013 vide aPPlication no. 1,7

e applicants/comPlainattts al

*dtth.g time of booking;of'the

l&miljti4at the possess;ion of
n ,rr' i

e m&ni-h'of December 2016

' fbrmalities the cornPrlainart

and on 10.06.2013 builder buY

rties As Per clauser 18 of sa

i ri. iii''

tilfered b)'the compan)/ to

ajglrape period of 6 mon'[hs fi

of et particular tower,/building'

s of payments and comPlaina

period in order to save the cord

dy paid the entire Payrnent as a

his regard there is absollutelY

lr

d

IE

ts

al

''ATS TRIUMPH",

on Bth floor, along

at Sector 104,
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10.
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complaint wha ver. It is Pertinent to

have paid a su

That after the

respondent a'

of Rs.l,73,35,9261- till 30. 5.2018.

f 
ry of the period of Poss

u{ the deliverY of the Po

regard every

undergoing, a

mention here

time the resPondent

a {ne possession would b

of a flat in

speedy pace.

construction o

That cluring M y 20113 the comPlainants

. B to tower 7, unit No. 7l

e respondent whereitr th

nct.7 in favour of thb cott

ked for certain other addlit

from tower N

sent a mail to

71,71of towe

complainant

That on the id dLate of email thr: resPon'

case theY wa

a sum of Rs.

t to shift from tower B to

ne Crore aPprox. immed

hand over th pPssession of this unit d

complainan were not having sufficient

on the basis

Thereafter

old unit at tower No.8

he comPlainants seeing

Pirge 6

Complaint no.629 ctf 20?L

mit here that the comPlainan

ion the comPlainants asked th

sesrsion time and again. In thi

liecl that the construction i

given shortlY. It is Prertinent t

alternativelY to give Possessio

lon of this tower is going on in

ited the site and notir:ed that t

Ld#ty,iaster than tow'er No' B'

cided to shift his allor:;rtion of fl

. trr this reg;arcl the c:rcm1l]laina

respondent finalizecl ther unit

glainants. In the same email

nal.documents.

ent ajked the comPlainants tha

'7 then theY will have to deP

ly with the reason that theY

niterly within 2-3 months' That

mount for PaYment thus theY h

plied for a loan of Rs. 1.00 C

the immediate demand of

t

S

o.

e

ln

sit

'ill

he

.ve

re.

:he



11.

L2.

13.

ffiUABEBA
ffiCUNUGRAM

respondent, th lainants aPPlied for

Limited and th id loan was sanction

amount o[Rs.9

subsequlntly,

,3t4/- was transferred

same was transfe

through DD 5078 Punjab National

That after t of above Payment t

additional do ents to be Providt..

representati n behalf of

(CRMI sent an

in order to co

That therea

Arora for giv

requested tha

ground floor

f ain.

That on 14-0

as demanded

after submi

tower No. B

respondent

completed.

,i

email on 05.06;20lq I /n

rplete the formalities of'

r on 1 L-6-2OLB the con

ng tharnks and in the

; they r;hould be Provld'r

ecause of medical groun

-201,8 the comPlainant :

by the resPondent thror

ion of the documents re

to unit No. 7171 in tot

rssurecl that withrin L5

s of'clLtl

comprl

:he sat

v ld,ed

ound rrl

,.

rpu

re8

to'vt

L5

Complaint no.6?9 ctf 202L

Ioan from PNB Housing F'inanc

on the same daY and the sai

n favour of the comPlainants an

in the account of resPonde

nk.

respondent asked frrr certai

in this regard. One of t

namely Braham Parkaslh Si

n,hil asked for certain clocumen

nge of unit.

inantslwiote a letter to lSiaura

e letter itself the cotnPl,aina

r prarking s;lot near t.o thre lift

rfrirst applicant namelll Mr:r;, Kok

l: i ,..:

ifte&'all the requisite docume

dourter and as well as email'

ing, the change of unit No.BOB1

no, 7. The rePresentative of

all the formalities; vYould

ts

at

in

Page 7 o



t4.

15.

16.

HARERII
GU

'Ihat the comp irlants after submission

contacted the rpsentative of the respon

ry time it was rePlied that

inform the ou nfre immediatelY on its co

tellr during the end of fulY

Mrs. Kokila I n, rentained sick continu
'::

documents, Ev

That unfortu

namely SanjaY

treatment. As

the handing o

definitelY han

That the resP

possession of

to receive the

the comPlain

complainan

the cornPlai

will find out

again apked

jain remained with his v'ri

i,

.nd when the comP-laifant

er of ttre unit then it was ;r:
ti-

over the Possessir:n of uni

ndrent issued a letter on 3l

nit I\r:r. B0B1 in torwer No'

;:;ess;ion letter for unit N r

nt corrtacted the represel

Parkash Sin (C:lllMl and asked for olfel'

which the re ;entative rePlied in neg;ra

sold the said nit to isomeone else and thr

Thereafter, the represerl

n{ tt,"t if there will be anY

e feasibilitY of same. On

r fxtra amount and requ

The comPlai ants refused to PaY the s

only. 0n this the rePresenunit no. 717

Page B f42

Complaint no. 629 ctf 202t

f the documents, telePhonicall

ent asking about the stertus of th

e same is under Procesis a'nd wi

pletion.

2078, the first aPPlica:nt namel

usly and the second aPPlica t

rto take care of her cluring h

o.2 asked the resPonclent abo t
'il ,

urbd pnd Promised that theY w

No.7171 in tower No.'7'

.05.20r.9 wherein he offered t

. Thre cbmPlainants were shock

80t]1 and thereafter, irnrrredia
.! ir:

rtive of res;Pondent lr{r' Brah

ttgr in resPect of unit no'7\71

ve and said tlurt theY havr"r ;ll

said unit cannot be allottred to

tive of the resPondent assured

ll

v

Le

to

eyther unit other than 7'L"'7t then t

is th,e representative of resPond

fbr immediate PaYrnrent to th

d amount and said that theY

tivrs of resPondent rePliecl that

nt

m.

nt

ou



t7.

ffiHARE
fficrlRUG

have not Paid

said unit to 3rd

Rs.1,00,0 00 l-

That the comPl

entries in reco

18. The comPlainan

i.

nts paid to the respon

ows the amount of Rs.

hr?\/e sought f'o llowinSl

Rs.11,800/-

the petition

2013.

the comPlainants umber of times remind

respondent sub itted that the said;dif{'tr
. i if:"'' li. .1;1., .,ir rr;r r: "r

adjusted at the ti e, handing over fhe,Por
ssion.

ii.

flrom the ilr.re date of possession i'r:

of the possession of the Ilat'

Direct the rr:rspondent that aftrerr'

interest the ;:ossession should br

rruithin ttte stiPulated time Pel

;ruthoritY.

Direct the rr:spondentto tranrsrfi
i ii.

iv.

name of comPlainants and hand'

Direct thie resPondent that if h

requisiter flat no.717t, then

interest @ 18 o/o Per annunl

realization.

therefore, theY have sold th

verified that he has alreadY Pai

ents Rs. 5,00,000/- wh'ereas th

,85,6961- + Rs. L4,302/-' Iror thi

the resPondent and in rePlY th

nce of Rs'1,00,0001- would b

Oio,zS o/o Per annrunn on t

ainrants that is Rs. 2,,66,]t 6,2+0

, D'ercemb er ?0l6till trarnd'ing ov

p5yment of the above arnount of

r handed over trc the 'cotnprla'ina
ts

iod ,i Per the directiron of e

r unit no.7L71 in tormer 7 in

er the Possession PeacefullY'

is not in caPacity of allotmen

nd the entire amounl; along

ont the date of PaYrnent till

of

ith

its

Page 9

C. Relief sought the comPlaiPSnfsl

Direct

amount

Complaint no.629 of 2021



Direct the respondent to refun

@2,46,84$/- and GST @14,20,3
tl

delaye{ tlieir project more than 3

1.9. On the date of hearing, the authority expla

about the conlfavention as alleged to ha

section L1(4)(4) of the Act to plead guilty

D. Reply by the respondent:

20. That the complaint is neither maiiitiild

out-rightly dismissed. rn. .p#$iffi U

present complaint by their acts, omissiro

v.

laches.

2L, Tharr the complairrt is; not maintainable

contains an arbil.ration,'clause Which .

mechanis;m to be adopted bythe parties irr

39 of the buyer's etgreement, which is relp

this authority-

"All or any dispute arising out of or to

terms of thi$ Agreement or its;.termi1lfi
ond validifi thereof and the respecti

Parties shall be settled amicably by m

same shall be settled through arbitrati,

shatl be glt,erned by the Arbitration

amended ub to date. A sole arbitrator
1

Board of Dilectors of the company shall

at the offica of tlhe Company at Noida.

he shall have no obiection to this appot'n

ground thaf the Sole Arbitrator being a

months.

r ttle
ers

e r3v

of the coml)any likely to be biased in

['agel 10 of

Complaint no.629 of 20?L

the amount of Har5rana VA

/- because of respondelnt h

ned to the respondentT/promot

'e been committed in relation

r not to plead guilty.

d nor tenable and is liable to

are estopped from filing
1f* a,drhissions, acquiescence a

teason that the agreeme t

to'" the dispute resoluti n

eent of any dispute i.er. cla

duced for the ready rtlference f

ing up,on or in relation to the'

; lntludtng the interPretat:iont

rights and obligations of thet

I discussion,l'ailing which thet

Tht e arbitrotion proceeding :;

nd Conciliatian Act, 79t)6; a:;

o :;hall be nominated b.Y thet

t,h e a rb i tr a ti o n p r o c e e d i' ng :;

all'ottee hereby confirms l:hat

more particularly on the

inted by the Boord of Dirttctor:s

r o,f the compony. The Courts

HARE



at Noida,

alone

and/or
subject

shall pay

22. That the com ainants, after checking th

, $ector 104, Gurugram

and agreed to be bound b

documents

application of complainants,

10.06.2013

3150 sq.ft.

{ffi
dffi
ng{c qdl

HARE

GUl?UG

'ATS TriumPh

residential uni

including but n

charges, servilce

provision of [n
agreement, tit:

other charges a

agreement.

That the comPl

ot

fo

d that as Per clause 4f

R.s 2,52,96,000/- vuar;

t limited to maintr:nil

rstipulated in th'e Palrlrle

24.

time atrd thre

consideration.

inants made PaYment ol

started defaulting in

e respondent has sen

for the net Pa ble sum of Rs. 61,83,51

Page 11

AS

Complaint no.529 ctf 2021

exclusion of all other courts

tters arising out of/touching

oJ- the place of execution 'or
parties in equal ProPortion

veracity of the Project namel

s applied for allotn:ent of

the terms and conditions of t

the comPlaint. Based on

$i', 
"gr.ement 

was executed

ri,iier no. B having super area
'lr

the bulrer's agreement, the

clusive of other cos'ts, char

:e, stamP duty and registrati

and proPortionate cha,rges

A.s per clause 12 ol tl:re buY't:

aiinants of ttre tlasic srrale price :t

t flafi'wis to be the essertce of e

me of the instalment arnounts on

pa1'ment of the renraining

a dr:mand letter dated 1"-l'04'2

/-.However, the due arnount

n

r

S

d

ue

13

Pradesh shall to the

exclusiv e i ur i s dicti on in all

this Agreement

of this Agreement. Both

of the Arbitrator.

consideration

That it was



25.

ffiHARE
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credited only a

to the complai

That vide de

demand for n

dated L6.08.2

in the next in

26. That again vid

the demand

dated 05.01.2Cl1

failed to remil

terminate the all

the complainan

same was donrg

27. That the poss,e

accordance with

clause 18 of the

hereunder,

the Compa

of (6) six

particular To

such date

timely
Stamp DUQV,

may be denna

of actual ,

particular

f a reminder dated 12.

ants.

d letter dated 05.07.20L

pfiyable amount of Rs.

13 and 10.09.20.13 and ttr

nnr:nt demand dated 07,

ancl notice dated 18.0B
:r

. ,..:

e due amount and

trnent of the unitvide itsi

requested the reSPond

the respondent.

ion of the unit was tcr

e agreed terms and ccr

,u:f er's agreern€,nt clearl

"Barring ullfo circumstoi,n}es and Ft

possession of the said APa

the Allottee within a Periotl

from the date of octua

Building in which the

hereinafter referred to as

of all amounts including the

istration Fees and )ther C

by the Company from ti'
shall be the date

ng in which the said aPo

lPag;e 12

Complaint no.629 of 2021

201,3 was sent bY the resPrsnflg

, the respondent has raised

,02,931/- followed by :rerninde

remaining amount was adjust

.2C114 as arrears.

12.2014, respondent harJ rai

' 40,'J.,0,526 followed bY' remind

01"15. However, the cornPrlainan

'reipBndent was constretined

etter dated ".14.03.2015. Howev

t qb rystore the allotmtlnt and t

olflfered to the comPlaiirtants

itjions of the buYer's; agreernle

s;tates ttrat

in,ilbure events as stiPu'latecl

t, is proposetl to be offered bSt

'i6 monthswith a grace Periotl
start of the construction of u

ilion for allotment is mlde\

'ted Date', subiect alwaY5 917

sit: Sale Price, EDCIDC, IItMSi,

as stipulated herein a'r as

to time in this regard, The dat'e

n which the foundation ofthe
enl: is allotted shall be laid as

r

:S

o

r,

,e



28. That the

HARERI\
GUI?U

per certi
Complex

majeure even

majeure event

"22. The c
of its obliga

prevented,

availability
go
inodequate of steel and/r

water or
the

major fire,
reason of
Governmen

delay in
certificate,

delays, wi
apartm
therein or
notice by

sul

control of
any

29. That the imP

payment of i

conditions

materially a

under:-

force majeu ents/conditions wh

Page 13 o
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by the CompanY's arch './en:gineer-in charge of t'he

said certificate:;hall be fina and binding on the Allottee."

of the unit was subj to the occurrence of'th,e for

Thre relevant cllause of e agreement Pertaining to fo

shall notbe he'ld liable or le for performing na.Y

ar undertaking:; in this Ag rtt is such performance ls

or hindered by '\wg,e ajeure Events' such as non-
r' fr.. ;, .

s s a ry i nfr a s t:r uftiltP, $
.ties being provided bY the

carrying develoPment a iiities, non-availabilitY 0r

other building moterials, ctr

Yw,ike or due to disPute wit:h

f&ppi;fi;ny, lock out or civ'il

r o r",z n e my a' i iioi{'f i 
"b}" 

r r t i" ar"lby"reiason of earthquake,

'mnl rains, floor, other Ac't if Cc,bn tfirist action or LtY

clf "'taw)r oct, n'diifica ,'i' prohfbitory order, rule ,cf

l/or, any other puhlia,or t:ent authoritY or duet to

t of Environmental C ', completion/ occuPancY

ryl comqetent authoritY or co m p etent auth o r i tY r efu ses,

denies the g'rant oJ' sirar.'y approvals of the :;ni'd

power or la0or,.slow1g

a g e n cy emO,loSy!.,,b1t

'ld,in,gt for any annenities., Ji'crt

ny ntatters, issue,s relating t

n before a cornqetent ccti!)

,eafi!, in such eYent, thtt I

lon or damages in anY n'tanl

enl.ation of thr: said P

t or,!b4 any,reason beYond t,he

bmilttiiy shall ntot be liablet Jbr

ject was hamPered due to n

Qs,,;iAtqnaed rc be created

,pilclr, &Pprovals, Permissians,

petent authoi'[tY'*, subject m'atter of ol'tY

d the construction and

lments by allottees on t and also due to the events a

were beyond the con of the respondent and which h

rogress of the Proiect. lsotne of

were beyond the control of
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respondent

under:

I) Inability

to Central

This only hap

control and

construction

India. The sai

for approx. 7 -

Central Gov

During this

cash and as

During demo

at Rs. 24,000

work at site

unpaid went

Hence the i

account of i

Government.

independent

'i'' :'l i

riod, the contractor Could

jorily of casual lallour Ib

in India do n t havr: bank accounts anil,

etization the cash Wllhd

erf week initially #heteas

the magnitu of'the project in questir:l

almost halted, tor 7,-B

f the project to one olthe I

't, '

conr[ractor/ comrpany coul

months w.e"f. fr;omi 9;f O

ment issued notificAtio., : ,,
,, ,, ,,, i

.tl

d iaffected the imPle

utrdertake the co

ment's Notification

necl second time inTLy

rould not be foreseen.

:o thLeir hometorvns, whi

plementation of the Proje

uesr laced by contractor dtt

Furl[her there are stud

studies unrdertaken

institutes/u ersities and also newspa

Page 14 o
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tation of the project etncl are

n for approx. 7-8 m,onths d

regard to demorretizatio

rs ofindependence hence beYo

e rr:spondent had aw'arded t

ing construction co mpanies

not implement the entire Proj

ove,mber 2016, the day vrhen t

htlhs as bulk of the l;rbr:,ur b

res;ultecl into shortag'e of labo

in question got delaYerl due

to the said notification of Cen

ol' Reserve Bank ol' India

by scholars of diffe

reports of Reuters of the rele'

.,: ..

l#iih] teg,ard to demonertizati

bp,,,,,,,,,,,,,,. rnake payment to the labour

eng;aged in construction activi

are paid in cash on zl claLilY ba

hltirnit for companies rnras caPP

sh payments to labour on a si of

are Rs. ii-4 lakhs Per da1' xn6

e

n.

in

e

ng

r.

n

I

nd

nt

nt
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period of 20L -17 on the said issue of

and construction labouestate indus

published rts; on imparct of d

macroecono c impact of demonetiza

mentioned by

that the const

Reserve Bank of Jlndia at Pr

uction industry lvas in n

and started

have been s

record the co

labour went

construction

construction

labour. Some

the negative

sector.

demonetizati

owing improvemgnl 0hll,

ererl studies on ,rr[tJiid].i*d'l[:,. 
,

clusion that during thP Pe:
,

thr:ir native places due

and real estate induStrY

me to halt/ or became

er/Ylipaper/print media rer

impact of demoneti:Latit.'.
-qi*r

nul
That in vi of the above studies

n \//as beyond tlne control,

period for o 'er of possession should d

on account o the atrove.

II) Orders

years i.e. 20

passing ord

by National Gree

5 -20 L6-20 L7 -20 L8, H on'bl

[o protect the tlnvironm

NCR region. he H.on'ble NGT has Passe

Page 15 o
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pact of demonetization on I

The Reserve Bank of India S

netization. In the repo t-

oD, it has been obs,enred a

no. L0 and 42 of the rsaid reP

tive during Q3 and Q4 of 201'6-

April 20t7. Furtherrnore, th

bject matter and all the studi

otl]r:{ demonetization the migr

rt

.7

i =Shroitage of cash pay'mr:nts a

suff'ered a lot and the Pace
..

ry s;low due to non-availiabilitY
!

rtrs hjr,Reuters etc. al:;o repor

onr real estaLte iand con.l:;ltructi

nd teports, the saLid rlvent

of tlhe respondent, hern,ce the ti

t of the countrY and esPeciallY

orders governing the entrY and

of

of

t

d

of

e

hsmed to be extended for tli mon

Tribunal: ln last fout' sttc VE

National Green Tribunal has n

e
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of vehicles in

regard to ph

pollution leve

2017. The d

regard.

of NCR region have been

time of ch in weather in Novem

respondent ld not undertake constru

of the orders f NCIT. Due to following,

labour went ck to their hometowns, w

in April -May

0R region. AIso, the Hon

ing out the 10-year-old

ac[ivities were badlY a

ndl lgridlocked as a resuh;

ir:t administral[ion isslter

| 1":

abo'u'e, construct.ion workIn view of the

12 months d to rthe above stitted,majo

beyond the ntr,ol of the respondent an

be added for
.t

lcrulating the delivery da

(III) Non-Pa ment of instalments

were in defa t ol t.he agreed pirymeht

linked instal

the impleme

ents was delayetd lesulti

tatiion of the entire Project:

(IV) Inclem t Weather Conditions

in Gurugram

construction

waterlogged

in fhe year 20t6 and un

b:y
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ble NGT has passed ordelrs wi

diesel vehicles from N(lR. T

ite high for couple of Y'ears at

e\/ery year. The contractor

on for 3-4 rnonths in connPlian

ere was a delay of 3-4 months S

rich resulted in shortage of labo

!|20t6 and November- Decemb r

the,requisite direction:; in is

I

rOaind$ very badly affr:cted for16-

pvents and conditions ''rvhich w{re

the said period is also requiredlto

of prossessicln.

allorttees: Several other allott

iiiditna payment of constru

in badl/ irnpacting and dela

on

ng

llGurugram: Due to heavY rain

urable weather conditions, all

d as the whole town

which the imPlementat,ion of

he

'as

he

Page 16 o
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project in que

were ordered

adverse/seve

added to the t

That, furthe

majeure even

It is pertinen

possession o

30.05.2019 a

respondent

possession of

bare perusal

remit the ou

delay penal

date did not

03.07 .2079,

1,4.08.2020 a

That the co

consideratiot

amount alon

charges are

complainan

tion was delayed for man

be shut down/closed for

weather conditions. The

meline for offering possess

ore, the time perriod co

is required to be added

r obtaining the occupatti
l" il

er the receipt of' the

the unit to the crlmPlai

f letter: dated 23.09.2020.

nding amount,of Rs. 2L,
.1.

ar{rount would accrue. H
4li,:i,rY" t.14 *f,ii :i

mitted the due amount d.

02.At8.201,9, 1',2.09.2019,

d fiirral notice dated 2L.01

plginants have made Pa

and are bound to make

with registration charges,

eing accrued as per the te

I

h{ve never been readY art

Page 17 o
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weeks. Even various institutio

y days during that 5zearr due

id period is also required to

on by the respondent.

d by the above-mentioned fo

the time frame mentioned abo

respondent has even ,off:ered

complainants vide leltter da

n certificate on 28.05.20L9.

amount has handed over tfre

and the same is e'u'iclenLt froni a

e complainants were irrtimatedlto

,476/- on the failure of rvhich

er, the complainan,ts have

pite reminders dated, 30.1)5.20

, 1f1.10.2019, 08.01..20,20 a

027. i

-payment towards thr: total

iI
9,

rd

ent towards the relnnaining

starnp duff, service tar ars hold

s of the buyer's agreement.

willing to abide bY the contrac

le

ue

ng

he
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obligations an

complaint.

have instead filed the P nt baseless, false an<l f;:ivolo

That the com lainants are real estate i who have investred th

money in the

short span of

rojer:t of the resprondent h an intention to make profit i

me. However, their calcul ons have gone wrong rolt ?ccou

of slump in real estate market and ey are now deliberatelY trYing

unnecessarily ail the respondent t0 submit

their unreaso ing by contractual obligations

making tim mount.

That the date f commencemen,t of Piling; as 05.07.2013 and it is Pertin t

d,striCtly as per the terms of tto mention

allotment a

respondent.

made and

allotment,

t tlhre possession was offtl

nc, delay of whatsoe\rer

t is; reasserted that 0n

, the irnplement.ation ol'

ature could be attrilluted to t

e

e

circumstan

respondent not be held accc,untable Ii

rotr4! of certain unloreseea

e-rrp'noject lvas affecterd, and e

thelsame. No defaults or illegal ty

rni:lainants by resp ondent S

e

e

tj abheied to the terrrts of

le

Lo thr.in offering th por;s;ession of the unit to

res;pondent has throuP;l

es aLnd regulations, law' nd the directions issued bY

concerned a orities.

That no su tion to shift the unit

complainan and it was the comPlainan

submitted that the comPlaina

given by the resPondent to

themselves who hacl suggeste

e

to

Complaint no.629 of 202\

shift from er I,lo.B to tower No.7. [1.
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35.

36.
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have informe the respondent l,ide their

the guidelines y their astrologor, the su

for the ho pe of the complainants a

to be chang

respondent,

. Although, there was no

being a customer orie

that their request wouldcomplainants

asked by the

documents al

to do so and

respondent. I

were being i

finalization

mentioned a

by the compl

Copies of all

record. Thei

decided bas

E. Jurisdi

The authori

jurisdiction

E. I Territo

As per notifi

and Country

ndent vide remail'datr
l

' i!i'

uerdl to the comPlainantsr

B0BIL in tower No.B and no

inants.

the relevant documents

authernticity is not in dis

on these undislulel 1l
n of the author:itY '"

obsenves that it has te

adiudicate the Present co

I iurisdiction

tion no. 1192/?0L7'LTC

anning Department, the j

Complaint no. 629 of 2021'

it dated 18.05.2018 that due

of numeric digits was not suitab

hence they want the unit numb

ch obligation on the Par:t of

ted company intimated to t

considered and that ttreY we

5.16.2018 to submit the releva

Ho'wever, the comPlainants fail

;$jfting of unit was done bY

0ie that when several rr:rmitrd

by the respondents alter alle

i.L,4sii,.,1he unit number

bj ections whatsoevenruet e rai

b been filed and Plarced

te, Hence, the comPlzrint

itor:ial as well

plaint.

as subject ma

rI

e

e

e

t

d

e

rS

he

be

on

can

dated L4.L2.2017 issued bY T

risdiction of Real Estate Regulat

/n

ry

Page 19
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39.
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Authority, Gu gram shall be entire Guru

offices situa in Gurugram. In the Pre

situated withi

authority has

complaint.

E. II Subiect

n the planning area of G

corrplete territorial juri

atter iurisdiction

37. Section 71(4i a) of the Act, 11016 P

responsible t

reproduced

Section 77

Be respon

allottees

the case

as the

of allott'

provisions f this Act or the rules and regu

the allottees as

hereunder:

4)(g:)

iblQforallobligations.-1gggolsj

per the agreement,for slle, or

y bet, till the conveyance of all t:

mQy be, to the allotlees, or the

or the competent authoritY, as

s4(fl of th Agt provid-es to ens;ure comPl

the prom 'rq tlne allottees anal the rea!,e

rules and ul' ati o n s m a d e ther e un d er.

So, in view o thp provisions oli the Act o

has complete urisdiction to decide the

of obligatio

decided by

by l.he promoter leaving;

adjudicating ofliicer if Pur

n the obiectionrs raisedF. Findings

F.I Obiection
invocation o

regarding comPlainants
arbitration.

The respond nt has raised an objectiort

arbitration ropeedings as Per the P

which contai provisions regarding ini

Page 20 o

idesr

ent
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rano District for all PurPose wi

nt case, the Project in qur:stion

rugram district. Therefore, t

iction to deal with the Prese

that the promoter shall

for sale. Section 11(a)(a)

lities and functions under the

made thereunder or to the

the association of allottee:s, as

apartments, plots or buildings;,

n areas to the association

ca,se may be;

ce o,f the obligations cast' rtPo,n

te alTents under this Act oncl the

';,,. "
20',16 quoted above, thre ilutho

plaint regarding non-co mPlia

idr: compensation whictr is

ueclby the comPlainants at a

th.e respondent:

in breach of agreement for n

at the complainants havr: invo

isions of flat buYer'sr agreem

iation of arbitration prr:cereding

to

la

ity

rCe

be

ed

rnt

in
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Thot h, shall hav'e''nP
ly on the ground that'fh

duly executed betw

e eventualitlr of any

,6t jurisdiction in all matters
t,his Agreement regardless of

\ i sAgleement. B oth thet P,a rli,ies

-Arbi.tralor'"

r fetterecl b'Y the existenLce of

ent as it ma5r be noted th:'tt sect

79 of the Act

clear. Also,

in addition t?

in

ft

HARE

case of brea of agreement. T'he foll g dause has been inr:orPorat

w.r.t arbitrati n in the buyer's etgreemen

" clause
to the

: All or any disPutet arising out or touching uqon or in relatictn

of this Agreement or ts t:ermination, including the

inte ind valtiity thereof and the respective riqhx and

obligati of the Parties shall be amicably by mutual discus;sion,

failing the same shall b,e settled h arbitrotion. The arbitr'ctittn

shall be governed by the /rbitration and concilia.tion' Act,

1.996 as
"mended 

up io date, e sote arbilrator who shall be.nominat,ed 
.by

the rd of Directors oJ' the ny sholl hold the arbitration

at the office of the, at Noida. The allottee herebY

confi ion to this aPPointment, more

particu iiitrator being appointed bY t,he

Board
compa
of all

of the to be biased in favour ctf the

e Courts at Noid'q, $/r*trqll to the sPecific exclusion

arising
the pla
in eq

40, The respo terms & conditions of

application fr $arties, it was speci

putet if, anY, with respect toagreed that

provisional ints, the Same shall be adiudica

through arbi ority is of the oPinion that

jurisdiction

arbitration

rurts about any matterurrhich fl

within the e'w of this authority, or he Real Estate APPellarte Tribu

Thus, the in iion to render such d tes as non-arbitrable seems t

on BB of the A,ct says th{t the provisions of this Act shal

not in derogation of th! provisions of any other l:rw for

time being

judgments

force. Further, the autlrorilty puts reliance on cate

e Hon'ble SuPreme rt, particularlY in Nat:fonal S

Rteddy & Ann (2012i) 2t SCC

e

ly

e

an

on

tls

al.

be

be

e
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ted v. M. Madhusud
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wherein it h been held that the

Protection Ac

force, conseq

arbitration e'

clause. Furth

Consumer Di

that the arbi

are in addition to and not

ently the authority would

n if the agreement b

, in Aftab Singh and ors,

Consumer no, 707 of 2075

putes Redressal Commiss

builders coul

paras are rep ced below: '

to the aboveview'isal,
ate (Regttlation an
ct"-1. Section 79 of 

'

oth
ofc

Itc
of

'io,

Bu
Ag

Civil Court in
tory Authority, e:;ta

uclic:ating )fficer, ap

;/disputes, whict\ the Autho
to decide, are

n Agreement between
are similar to the

Act.

,uently, w e unhe.sitating lY

ttnd hold that ttn Arbitra
between the Com

:scribe the jurisdiction of a

ation clause in agret

not circumscribtl thBi
;l

56.

'ments made to Section I oJ' Ar,bitration Act."

Page ZZ
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es provided under the Consu r

n derogation of the other laws

not be bound to refer Parties

n the parties had an arllitrati

'. Emaar MGF Land Ltd and

ciion of a consumer. The relev

on 73.07.2077, the Natio

t

I

n, New Delhi INCDRC) has h ld

d, between the complainants a

u Ser:tioi.79 of the recently enqcted

nent:) Act,2016 (for short "the Reol

ryads.asfollows: -

expressly ousfs the iurtisdiction
y trfiotter which the Real Eistote

r'der ;iub-section (1) of Section 20 or
nder Sub-section (L) of Sectt'on 7L or

Itlished under Section 4t3 ttf the

ine. Hence, in view of thet bi'nding

rt in A. AyyaswamY (s:uYtrot,)t, the
'ties under the Real Estate Ac:t are
-arltitrable, notwithstanclinll an

part:ies to such matters, whicht, to a

.falling for resolution under the

the arguments on behalf of the

Clause in the afore-stated k,ind of
inants and the Builder clfittot

mer Foro, notwithstartrdirtg the

n

:o

n

be seen that thd said

E state App ellant Tribuntrl
Act, is empowered to

to determine ynd no iniun'ction d\all be granted,by 
?nv 

court or

thority iniesftrit ofthnyhctip1 tAkenbIto be taken in 1tu'rsgtance

ionferred by or under lhis.Act."
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41, While consid ring the issue of maintai

/commission in the fact

yer agreement, the Hon'

as M/s Emaa MGF Land Ltd. V, Aftab Sii

30/2018 in il appeal no. 2351

LO.LZ,ZOLB s upheld the aforesaid jud

in Article 141 of the Constitution of Indi

Court shall

accordingly,

binding on all

e authority is

consumer fo

the builder

of the judge nt passed by therSu

:

"25. Th Court in the ie;iet

lsr
in
2(t
to plaint by con

rcies cause:d by
provided to the r

' of the aboveTherefore, in

Consumer

arbitration.

of the Act, th authority is of the view

rights to a special remerdY avail

tection Act and Act of

ence, we have nro hesita

the requisi jurirsdiction to elntertain

sions of Cqhsiltn7f Pio*?-tlp
and laid do$n that:cori'iita{t
rcial remedy, despite there

ngs beforp Co'nsumer

ed by Consume:r Forum

does not req ire to be referrerl to arbi on necessarily.
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ability of a complaint before

f an existing arbitration clause

le Supreme Court in case ti

h in revision petition no. 262

-23573 of 2077 decitled

ment of NCDRC and ets Provid

ther law declared bY thre SuPre

t-hin the territory of India

tforesaid view. The nelev'ant

is reproduced bellow:

a

n

,d

n

d

re

,d

A'g;. noliced above considered the
tii' igd|"os well as Arbitrqtiion Act,

Cdniimer Protection Act lceing
ri.lf j ti ::.,'

inil on dr:bitration agreement the

lhave:.'.,to '99 on and n'o €rrot
rejedting' the'applicqtion. There is

undai Consumer Protec:tion Act
entby,Act, 1996. The remedY under

to a consumer when there
'e.,gofitplaint means any alleg ation
lvbZtio been explained irt Section

Cdn:;umer Protection Act is contfined

:;under the Act for defect or

iitbe cfteihp and a quicl,: remedY

i'r's'thi object and purpase of the

ts iand c:onsidering tJre Prrovisi

cornplainants are well within

le in a beneficial Act such as

20L6 instead of going in for

in holding that this authoritY

e complaint and that the dis

S

r

)n

ei
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ing delay tlue to foF.II. Obiection

The respo t-promoter raised the con

projectwas d yed due to force majeure

passed by NGT, weather

was executed n the parties on 10

various ord

payment of

pleas advan

agreement,

12.12.2016.

date of handi

said project

talment by differrent all

in this regard are devoid

e due date of handin$l,,gy

e event of demon,

date of notifi tion enforcing d

g over of possession. So,)^
ust be near comPletio

occupation ificate from the concerrt

more than 2

Therefore, it

already dela

regard. The

construction

not yearly o

respondent.

e to'weather conditions

and do not impact on

hough some allottees maY'
,' I : L

rtenest of all the :;takeholdidue but the i

cannot be p on hold due to fault of o

allottees. Th s, the promoter'/resPond

based on a idl reasons ancl the plea

F.III Ob n regarding iurisdiction
executed r to rcoming into tforce of th

authority w.r.t. buYer's; agreem
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merit. The flat buyer's agree t

2At3 and as per clause 1B of

maieure events

ntion that the construrstion of t

nditions such as demonertisati

nditions in Gurugrarn and n

of the project, etc. But all

of possession comes out to

rred in November Zt0l6.

en was only 2 months before

th:rt time the construrctir:n of

But the :resllr:ndent obtained

!4urrhority on 28.05.20t9 i.e. a

of handing over of possessi

,,prbject of the respr:nrlent

e given lto the respondent in t
i ,..ii

i hb."NGT orders, restriction

e

id

ere .for a shorter periocl ol tirne

.e p.roject being develoPed bY

Ie

he

er

)n.

AS

ris

0n

nd

ntof b,e,regular in paying thr: amo

rS cohcel:nerl with thtl rsaid Proj t

hc,ld due to fault of sorne of he

nt r:annot be given alny lenie cy

le.vanced in this regard is untena



ffi
ffi
rwdq wi

HARE

Another con tion of the

jurisdiction to

in accordance

go into the

ith the flat

and no agree

the said rules

ent for sale

s been ex

that the Act n where provi

agreements ll be re-wri

the provision of the Act,

interpreted ha

certain specifi

niously.

provisions/

that situation

the date of co

of the Act sav

and sellers. Th

of Neelkamal

of 2017) whi

possessir

for sale
registra
given a
same u

contract

1.22. We
are not

of the
com
effect. A
rights
doubt in
interest
the Sta

ill be dealt with in acborda$cevvith the l\ct and thre rullesr aLft

ing; into force of the Act anld the rules. lrlurnerous prrci,rzisicr
l

ther provisions of the ,gr,r{r.nts mader between the bruye
. Y - -- ---J-

said Contention has been frnhela in the landmark jr-rdgme

l;ors Suburbun Pvt, l"tr

' hw e e n the'fl a't, p ur c:h aser dn d

pr,o'vides as under:

r thet trtrovisrons of Section Ll?,

,uctt lct be counted .from the ,;tct,uctt lct be counted .from the ,;tc

'ttered into b_v the promot.?r
1 u'nder RERA, (Jncler the prov
ility tc, revise the date oJ'citr,n',:t

,r ,section 4. The RERA tlaes

already discussed thot a
ive in natu're. They r,n

or quasi retro*ctiv,e effect but
visions of REFI/. cannot be

t enough to legislat:e law hav,i,

can be even framtzd to affect:
the parties in tlie larger pu

r mind that the Ri.ERA has
a thorough study and di,

ing Committee and Select Cr

detailed
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pondent is that authority is deprived of t

rpretation Q{, or rights of the parties inter

yer's agreenient executed between ther parti

referred to irndelr the provisions of the Act

ted inter se plrties. The authority is of the vi

es, nor can pe so construed, that all previo

after comidg into force of the Act. Therefo

ent have to be read a

HRct has provided for dealing wi

specific/particular manner, th

Vs. Uil and others, ('W'P 273

the delay in handing over thet

mentioned in the agreem,enl:
r1,4;!ne ,iltottw prior to its;

of RIIRA, the promoter is;

of prctject and declare the
ot contemplate rewriting, o'J'

t promoter.....

statied provisions of the RIIRA
to some extent be havin,g a

on that ground the volitlity,
lle'nged. The Parliamenri is'

retrospective or retroactive
bsisting / existing contractual'

interest;. We do not have any

framed in the larger public'
made at the highest leve,l by

mittee, which submitted its

119.
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being i

ffiHARE
ffiGrntlc
Also, in ap no, !73 of 2

Dahiya, in o

19 titled as ic Eye Developer Pvt, Ltd,

Ishwer Singh er dated 1 t2.il,0t9 the Haryana Ileal E

Appellate Tri unal has o ed-

"34, Th keeping in our aforesaid rscussioa we are of the considered

opin that the provi, s of the Act a quasi retroactive to some e;xtent in

op?ra andwi

Hence in of delay in the offer/d'elt'very of
as per the and of the agreement for s;ale' the

al shall be enti to the i, 'dela-yed possession charges: on the

rea ble rate of in as ,,iNlu 15 of the rules and one si'ded,

unfair unreasona ra mentioned in the agreement

Act and the y not entitled to file the co

t entitled to the protection of

plerint under section 31 of the

€xr;ept for the provisiorts wh

err,,it is noted that the build

manner that there is no
|. ..;a::a:a: :il

'*the Se.uses containrgd the

ithat the charges palrabrlle un
' ' ii

lgrded tdfms and conditions of t

;ame a.re in accordanrce with

per:tive departmentsy'co,mPe

of any rcther Act, rules, statu'

er and are not uflrei]Lsonable

DFC on ground of comPlai

n.

er

e

e

nt

S,

or

Complaint no. 629t of 2021

for

The agreeme:

have been ab

buyer agree

Ieft to the a

Therefore, th

various hea

agreement su

plans/permi

authorities

instructions,

exorbitant in

The respond

and not cons

ture.

F.IV Obiecti n regarding entiitlement

nt has taken a stand that

.mers, therefore, they are

complainants are thre inves

The respon nt also submitted that the rearmble of the Act sta,tes that
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47.
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ready referen0e:

all
person

given

ln view of ab

and conditio

promoter an

"2(d) "r

whom a

Act is enacted to protect the interest of

The authority bUserved tha!the respond

is enacted to protect the interest of con

settled principle of interpretation that

statute and states main aims & objects of

time preamble cannot be used to defeat

Furthermore, lit is pertinen[ to n,qlffitie
,; ,.\l

complaint against the promoter if th$ p,ii
'-;t]:,11 

i;11:i 
:l,i ri .i',.],

provisions of the Act or rulqs g-f-regrifdLtig
,, rr i,lt,t;), ,,

perusal of all the terrms and ltonrditions o,f
. ,3ii t.:;l :

it is revealed that tlhe complainrants are br

l.i
of Rs. 2,66,'1,6)240/- to the pro:moter

the project of the promotert At this

defirrition of term allottee rindrlr

as freehold or leaseholcl.)
., and iniludes gTi,stpbrsoi who

through sale, transfer or
whom such plot, a,partment

rent;"

ve-mentioned delfinition ro

of the apartment buy'

complainants, it is cry

allottee[s) as the subject unit was allo

I'age27 of

e
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nsumers of the real estatre r.

t is correct in stating that the t

ers of the real estate rsector. It is

areamble is an introduction of

nacting a statute but ert the sa e

t.

a

v

he ernacting provisions of the A

r,anl/ aggrieved person cian file

hot,er contravenes or violates

'*ITrade thereunder. Upon care I

e apartment buyer's agreeme t,

e

n

e

;i,. Sqj

r and thdy have paid total pri

rds purchase of an aparltment

it is; important to stress upon t

'e same is reproducecl below r

tet p'r'oject nleeni, t'lne per.son tt,

co'i,e moy be, has been allotted,,

glhpr.uvise transferred ,by the

ubntly acquires the :;aitl

but does not incluale o

builtling, os the cose may frs, i,e

"allottee" as well as all the te ,S

ns agreement executed betw

clerar ttrat the complailtants re

d to them by the promoter. T

sold
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concept of investor is not defined or refe

given under section 2 of the Act, there

there cannot be a party having a status o

Estate Appellhte Tribunal in its order

00060000000105 57 titled as M/s.Srush

Sarvapriya Leasing (P) Lts. And anr.

investor is not defined or referr.diin

Direct. the respondent to pay inL

amount alrerady paid b'y ther corn

promoter that the allottee being 11 inVe;

this r\ct also stands reject.di - 
- 

' "* l''"' .,

-" ' 
t 

, "',*'' 
1

,t ''lY' 
:

Find ings regardi ng relief $.od ght, by the
l

Relief sought by the complainants:

from the clue date of possession i

of the poss,ession ol'the flat.

ii. Direct the respondent that after

inLtererst the posse'srsion shor.rld

within th,e stipulated time p

authority.

iii. Direct the respondent to trans

name of complainants and hand

Direct the respondent that if he

requi$ite flat no. 7L71, then ref

interest (@' 18 o/o per annum

realization.

iv,

Page 28 of
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in the Act. As per the drlfiniti

be "promoter" and "allottee" a

"in\restor". The Maherraslltra R

dated 29.01..2019 in appeal

Sangam Developers E')vt" Ltd,

as also held that the concept

s.

e Act. Thus, the contention

is not entitled to protection

cornplainants.

t @10.75 o/o per annurn on t[e

laitrants that is Rs. 21,6,6,.16,24q/'

Dercemller 201,6 till h;rndling ovler

paflment of the above arnount

hdrrded over to the complaina

d as per the direr:l[ion of'

un,it no. 7L71, in tower 7 in t

r the possession peacefully.

is not in capacity of allotment

nd the entire amount ak:ng

m the date of pa1,6enrt till

f

f

f

of

ts

1e

of

th

,tS
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v. Direct the respondent to refu

the allotted unit to the eomnlalfari33 as

buyer's agreefnent dated''i0nO6 ZO[f x

@2,46,343/- and GPT @14,20,3

delayed their projecf more than 3

G.I Direct the respondent fo pay inte
amount already paid by th{ complaina
due tlate of possession Decelnber 2016til
the flat.

G.II Direct the respondent tllat after paym
the possession should be handed,,[
stipulated time period as per thedlrl{$tio

In thre present case, In the pt.tulri .rt
,.i iliit.,.: :: , rl

possession by the respondel.!gn 3I:,9$.?]

receipt of oC dated 28.05.id1i, The iutfr

there is delay on the pa*,'i o[ the reipond

months.

49.

Validity of offer of

50. It is necessary to clarify this cc,ncep!

possession liability of promoter for ilel

end. On the other hand, if the possessi

prornoter continues till a valid offer is

receive interest for the delay caused in

authority is of considered vier,rr that a

following components:

i Possession must be offered after ob

Page 29 o
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ttre amount r

/- because of

of Haryana V

respondent h

@lO.7S o/o per annum on t
that is < 2,66,L6,240/- from

harrding over of the possession

t of the above amount of inte
to the complainants within
l'of lthe authority.

li tt u complainants were offer d

lgin pespect of unit no. B0B1 aft

tity isrof,the considered v'iew t

t to offer physical possr:ssion f

r 
{{r9,.t$tihs,and 

conditions of t

r

t

e

of

of

to

terl betrrrreenL th€ parties.

ci,ffer of possession connes to n

is not valid and lawful, liiability

pse;?fter valid and lararful offer

e and allottee remains; entitled

anding over valid possession.

d offer of possession m,ust h

ning occupation certifi,cate;

e

eV
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ii The subject unit should {e in habitabl

iii Possession should not

demands.

be accom

51, In the present matter the respondent h

30.05.2019 i.e., after obtaining OC from

any unreasonable additional demands.

mentioned conditions for valirl',offer'

complainants raised the issue on [hdtq

status of the unit as well as the project.

report on26.1-0.20',Zl with the findings under:

"The site of project nampd 'iATS Triu
Divine developers Pvt Ltfr hqo b'dtbnin

the actual const,ruction et site:

The promoter has compleffil tllg.cpnstr
towers along with community buil/ing,
certificate vide memo No. zi-reo/Aof6t
for Block A, Block B, Block'(|"Blod<,,D,

l:.

C onv eni ent Shopping,from- D'TCP, Il aryat
villas out of nineteen villas in the projr

the complete project is registtrable as t
obtained afier publication of the Ha

Developtnent) Rules, 2 0 17.

The complainant unit wqs checked speci,

internal finishing works suc'h as inter
bedroorns, electrical wiring olong wi
wardrobes, sanitary wares in bathroom
installation of air conditione,r ore pendti

P'age 30 of
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condition;

ied by unreasonable additio

issued offer of possession dat

e concerned department witho t

erefore, two out of three a e

e

fletion of the unit in all respect

ession are satisfir:d but t

and iubmit its repont w.r.t

e local commission s;ubnrritterd i

" 
..ppinL,de,veloped by M/s,Anctnd

'qid the report is ba:;ecl upon

oJ all the four bloc'ks/eight

te view in this regand appoint
'i

.${9 
r0,'Utg.ined 

the occupation

0 f9 /'1 2 81 3 d oted 2 8. 0 t;.2 () 1 9

Illock Community Br"tiltlinlT &
Fu,rther the t:onstruction of friaur

is progres;sing on site. Tthe,refore,

occupation certificate has been

)?eol Estate (Regulaition and

lly, and it is submitted that the

I doors, wooden flooring tin lwo
accessories, modular k,itchen,

final coat of internol paint ond

. Fui"ther some tiles in bathroctms
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and balcony areq qre dolnaged, There,

as maximum finishing wQrks are pendi

The authority is further of tfre view that

windows or minor cracks in some of the t

paint at some places or ilnproper fun

cupboards etc. are minor defects which d

minor defects can be rectified later at

allottees should accept posses$ioffi;l
,

defects under protest. Suitable religffOr
du t l:

taking over of possession urnderjprotbbt'i

I 
1.,

infrastructural facilitibs are non-operati

deemed as uninhabitable and bffer of p
]. ', 

',

is not habitable at all because the pldster

works is yet to be done, comlrlon ser'r'.[

will not be considered a iigallly,..v' id=o
- qi -' i :' I ::.:r'+'

report, there are L9 number otviilg
I;

has started the construction of 4 villas

date. It is pertinent to mention herel that

is ttot part of'any' of these villas.

In the preslnt case, as Per sPecifi

10.06.2013, on Page no. 48 of the co

agreed upon bY ttre Parties' UPon

deficiencies can be traced-

53.
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the unit is not fit for Poss'esslon

inor defects like little gaPs in t

or chipping plaster r:r chiPPi

not render unit unhabiitable. Su

the cost of the develoPers,

ioning of drawers of kitchen r

e

ob

h

e

e, subject unit with s;uch mi

bcti.fication of minor defercts a

ll lle'provided wherears if the u

n$ lvo-rk isryet to be clone,, floor

like liff,etc. are non-oPeratio

fnairtheh the subject unit shall

session, of an unintrabil;able

iiir of'possession. Also, as Per

project out of which ttre promo

ily trn which are no1[ comPlete

:he ihstant unit of the comPlaina

tions annexed with BBA da[ed

Iaint, various specilications wpre

I of documents on record followling

r

-l

Page 31
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S.no Specifications as per BBA Pending work as per th
report of LC

1. Flush shutters with polishe
wood veneer and solid wood
timber framef stainless steel

brass finished hardware fitting
for main door & aluminiur
powder coated hardware fitting
and locks of branded,,;:iliil{?r
window frames/ pflpfffi$li
seasoned hardwood/alumiihiurn
UPVC sections. A[.. hatdwafe i
powder coated ,alum,iniuffii $ln

and section as''per the lgn,1.
the architect.

t
I
I

S

1

S

f
/
1

It

f

No internal doors are fiitted

2. Wooden/ premium
flooring in bedroomS

I

importe Vfooden flooring in tw
bedrooms are pending

)

3. All electricrrl wiritrg in conceille:

concluitsr; provisic,n fcrr adequal

Iight & por,ver polints. Telephor:

& T.'V. outle,ts in Drararing, Dinir
and all bedrooms;r mbd,uli

plast[ic sw'itches & protect.rit,

MCEi's

I
oU

.t

ob

r
e

E[ectrical wiring dlonrg wit
aciessories are not donr

HIVAC,/VRC is not s;tetrted.

li'',1'

4. All kitchen counters in prr

polilhed granitp/ importe

mar$le stone, electrical points ft

kitct{en chimney & hob, ful
fitted with premium brand ho

chinlney, stainle$s steel sir

imp{rted CP fittings, kitchen w:

t-

d

r
v
),

k

ll

N{odular kitchen work
pending. Only kitchren floor
ttles are completed.

S

3.

Page 32 of ,2
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be provided with modula

cabinets of appropniate finish.

5. Modular wardrobes in a

bedrooms

I No wardrobes are fitted

6. Premium sanitary fixtures (
Kohler/Duravit or equivalen

premium chrome plated fitting

to be of Grohe or equiva,.nl,,,

f
,,,

S

No sanitary wares i

bathrooms

I

7.
t.:

Appropriate finish of te,xtttr

paint of e.xterior grade I l:

POP punning with , acn,l
emu Ision paint in 

|iv,lng," 
di$].q=[i

bedrooms on inierior walls

ceiling.

o

C

3r

3.

Final coat of internial Paint
pending

S

B. VRV/VRV AC SYstern in li'u'it

roorn, rlining, familY roonl

bed:roorns ,,,rrith integratt

automation systern.

o
D

3.

d

Installation of air crcnrjition

irs not done:

r

9. Designer ceramic flooring

toilets 8r Birlconies will be in an

skiol ceranric flooring

n Siome tiles in Lrathnoortr

balcony are damage,d.

&

, i . ':', ,,
So, in the present case, it chnibe'corlclut

specifications promised in BB,A at the tj

the said offer of possession c:annot bt:

possession.

Therefore, considering the sairi report:r

of this case, the respondent is; directecl

d flhat the unit was not as Per

e of offer of possess;ion and tl

cns;idered a legallY valid offe

d applyirtg above PrinciPle on f;

o complete the unit ,in alll resP

Paige 33
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within 2 months from the da[e of this ord

The respondent is further directed to

accompanied with fresh sta[ement of

are not as per buyer's agre$ment and in

the complainants for delaf caused in o

possession dated 30.05.20{9 is quashed

Cons;idering the above-mentioned facts, t
lr

possession as per clause t8 of the buyr:
],-,

the date of commencement of conitru

rrnplainants is,located pl
:

- 1,. r r

date on which the respdfiapnl,i'ilemand

the pilling i.e., 1,2.06.2013 4P puq iooy
,r,::;:,,*- -, : ,, , ,.

due date of possession comes cluf ftf'bg''I
.-siE

12,2016.

57. In the present complaint, ttre leomplai

project and is seeking delay p-Oq-sqsiio
{ ', 

'.,i '

proviso to section 1B(1) of the Act. Sec. 1

Section 78: ' Return of amou

If the promoter fails to comPlete

apartment, plot or builcling, -

Provided that where an allottee
project, he shall be paid, by the
delay, t:ill the handing over of the
prescribed

Complaint no.629t of ?027

and make it ready for possessi

uding therein interest paLyable o

ering possession as the offer t

hereby and at the same time e

ake a fresh offer of possessi,

unts deleting all dernancls whi

ion of the said unit aflter a va
,i:

re rlthority calculated due date

ls agreement i.e., 36 months fr

n ol'the particular tower in whi

grace period of 6 months i.e.,

on account clf commenclr3ment

ts"plhc'ed on recordl, ,{s such

ts intends t.cl contlnue t'l'iit]r

chargers a:; providecl under

(1) prov'iso reads as und,er:

and compensation

is u'nable to give possessitrn of an

no't intend to withdraw J'rorn the
", interest for every nnonth of

on, at such rate as may be

n

h

id

of

m

h

e

of

e

Page 34 o
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58. As per clause 18 of the b

of the subject unit was to

handing over of possession

of construction i.e., 12.06.2

demand equivalent to that

annexed to the BBA. Cla

handover of possession a

As per clause L8: Time of

Barring unforeseen circu
hereunder, possession of
company to the allottee wi
period of 6(six) months
particular tower bu
date sholl hereinafter
payment of all a

by the company's ari
a:.1

certification shall be final r

59. The flat buyer's agreement is a pivotql I

buyers/allottees are protectt

Complaint no. 629t of 2021'

s agreeme dated 10.06.2013, the possessi

r by L2.L2.20L6. The clue date

calculated m l.he date of the cornrnenceme

13 the date which the respondent raised

f commence ent of pilling as per pra''gment pl

e 18 of the bu1,s1''t agreement prov'ides

below:is reprod

majeure events as :sti,pulated

said is proposed to be, offerea! b), the
u tkifty six) months wit:h a grace

handed

n

rf

rt

e

n

)r

the'fou n d ati o n of th e,o a r ti c u I a r
:s'ha-ll"be laid as per certi.ficcrtion

no on
rge of the cctntplex and the said
allottee.

. rit

U.ocument which should en

that the rights and liabilities o both truilders/promottlrs a

e apartment buyer's allreem

lays down the terms tl"rat govefn'the pale
: ,. Lr i it,' I

residentials, commercials btc.'ibenn een

fdlffuerent kinds of ProPerties I

fe"#uyer dna Uuitder. tt is in '

I ibart of the constructtion of a
iiaafiir allotment is mqde, such

,,*biect always to ttrnelY
,A, EDCflDC, IFMS|, stamp

stipul\iaQ herein or as mqy be

in this iegarf,. The date o.f actual

arise. It should be driaft,ed inunfortunate event of a dispute that m

simple and unambiguous language whi

duty, registration fe,es and otl'rer charges
demanded by the comp,any frorn"timd"ta,tit
start of construction shall.be th! date oh w
building in which the'sihid apbrt\ehlt is allt

interest of both the parties tor have a l-clrafted flat buyer's agreem

which would thereby protect the rights f both the builder and bu5rer in

ke

he

nt

e

e

n

on

or

may be understood by a com

man with an ordinary educatiornal backg!'ound. tt should contain a;rrovis

about stipulated time of delivery of pofsesrsion of the apartment, plot

Page 35
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building, as the case may b and the righ

delay in possession of the u it. In pre-

among the promoters/d opers to i

apartment buyer's ent in a

promoters/developers. It arbitrary,

either blatantly favoured

benefit of doubt because of

The authority has gone th

the outset, it is relevant to

agreement wherein the

and conditions of this

under any provisions of

provisions, formalities a

The drafting of this claus'e

vague and uncertzrin but

against the allottee that'-

formalities and documen

make the possession Clat

commitment date for

incorporation of such chu{e in the flat

is just to evade the liability towards ti

deprive the allottee of his right accruing

to comment as to how the builder has

drafted such mischievous claus;e in the

pro

e total

60.

rir;

ocd

no option but to sign on the dortted lines.

Page 36 o
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of the buyers/allottees in case

period it was a general practi

variably draft the terms of t

nner that benefited only t e

nilateral, and unclear clauses t

/developers or gave tltem e

of clarity over the matter.

ion clause of the agreement.

pre-set possession clause of

r sq-bjected to all kinds of te

lontplainants not being irn defa

$'ir* ahd ,in compliance with

as prescri.bed by ther Promo

,of such conditionrsr are not o

Vour of the prromoter

rlt by thLe allottee [n fulfill

bed by the prom<lter

of allotleer and

ession Ioses its rnelaning"

yer's agreement bY the Protno

y delivery of subject unit and

er delay in possession. This is j st

isused his dominant. Prosition nd

irhnt and the allottee ir; left

IC

1S

rlt

rll

)r.

Iy

ay

he

he

to

__t
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61.. Admissibitity of grace p

complete the construction

years, with six months

construction of the part

made. In the present case, t

period. The said period of

exigencies beyond the con

possession comes out to be

62. Admissibility of delay

The complainants are seeki

section 1B provides that

the project, he shall be"pai

delay, till the handing oVer

and it has been presc.ri
..)

reproduced as under: ,!tt

Rule 75. Prestcribed
and sub-section (4)

(1) For the purpose
(4) and (7) of se

the state Bailk q
Provided thcit in
rate (MCLRJ rs''

lending rates u
for lending to the

63. The legislature in its wisdonn in the

provision of rule 15 of the rules, has

interest. The rate of interest so determiir

and if the said rule is followed to awarrd

practice in all the r:ases.
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od: The re ndr:nt promoter has proPosed

f the said ilding/ unit within a period o 3

period the n from the date of actua,l start f

lar tower ding in which the allotment is

e promoter seeking 6 months'tinne as

6 months is allowed to the promoter for

ter. Therefore, the due date f

2.L2.Zt

atprescribed rate of inte

charges however, proviso

intend to w,ithdraw

re

e

1; i '.!.;t:... :

oter, interest for ev,erY rnonth
I

m

of, by the'prot

f pro.glgsgoh rt such rate as may tle Prescri

of the rules. Rule 15 has

to section 72, section 7i"B

'section 79.1

7,?; section 18; and sub-,sections
rdte prescribed" shcrll be

l'iaa st, of le n d ing r a te + 1l ok. :

ln{it) ma'rginal cost o|lertding
btb: replaced by such ben'chmark

of'l,ndia may fix from time to time

bordinate legislation under

etermined the prescribed rate

bry the legislature, is reasona

e interest, it will ensure unifo

1e

of

,le

m
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64.

65,

(ii)

Consequently, as per websi of the State

the marginal cost of lendin rate [in sho

prescribedis @ 7.300/0. Accordingly, th

of lending rate +20/o i.e.,9

The definition of term 'in t' as defi

provides that the rate of

promoter, in case of defaul

promoter shall be liable to

section is reproduced bel

"(za) "interest"
allottee, os the case
Explanation. -For

be liable to pay the
the interest payable

interest

shall be equ

char,ged at ttre prescribed rate i.e., 9,3

which is the same as is belirrg granted tr:r t

the pro
amount or pa
payable by the a,l,

defaults in payment

Therefore, interest on the

possession charges;.

G.III Direct the respondent fo transfer u
of complainants and handover tLhe

G.lV Direct the respondent that if he
requisite flat no. 717L, then refund the
LB o/o per annum from the date of paym

In the present case, the complainants66.

respondent on 30.05.2019 in respect

['agrl38 of
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nk of India i.e., httprs:/ lsbi.co.

ct

:le

1e

nt

II,

st

2MCLR) as on date i.e., 11,03.20

te of interest will be marginal

under section Z(za) of the

ble from the allottee by

I to the rate of interesl[ which

in case of default. The relev

est payable by the prontoter or the

allpttee shall be frctm the date
r,!.thereof till the date the

islfefunded, and thet interest
,bte ftom the dote the ollottee

it is paid;"
ir

'from the complainants shall

by the respondent/promo

e c<lmplainernts in case of'dela

:

no.717l in tower 7'in the na
on peacefully.

not in capacity of allotment
tire amount along with interest
till its realization.

were offered possessjion by t

unit no. B0B1 after rer:eipt of

(i)
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dated 28.05.2019. Though the complai

unit from B0B1 to 71,71 but there is n

available on record that the respondent

changed the unit. During the course

through counsel agreed to proceed with t

Therefore, the said relief cannot be

complainanrs cannot ask fof a pafHffiM&,
i-,:.r r::.: ' 1!;1,"ii.i{' li'',1.,i,igir';ii

is not agreed to by the responden i
."r,:4"f.;,"",t

the proceedings.'fhe cornplainarltS,,did' ' ' 1..',. .'

!. ' ,I
No.B0B1, in lfower-8, Block D and'insir

I

No.7171 in Tower-7. :1fhe possession
:::: , tt"t 

tilt 
,

himself. .

G.V Direct the respondent!0 rqf'unq the a
and GST @1q1,20,,350/- becaus;e of res

67.

more than 36 monllhs.
i

The authoriqr ha:s decided this; issue in
i. 

',,,. 
. ,,1

201,\) titled as Varun Gupta V/S Emahr Ir{.

68.

has held that for thre projects w,here the

07.07.2077 [date of coming into force o,f

not entitled to charge any am

complainants/allottees as the liability of

to the due date of possession a:s per the

In the present cornplaint, the possession

be delivered by L2.L2.201"6 anrd the inci
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nts have requested lbr change

doc:ument to support thjis fact

has considered their request a

f proceedings, the complaina

e o:riginally allotted un,it i,e. B0

nted to the complainants.

nit in lieu of allottecl unit if sa

of

is

d

ts

t.

e

e

in

not take ttre

ted for g;iving

it

it

of

ty

to

is

e

F Ltrnd L,td, wherein the author

ue clate of possessionr vrras; prior

ST), the respondent/promote

nt towards GST from t

.at charge had not beconte due

son although not explained

possessiiorl of u

posseission of u

,as delhyed by the complaina ts

urrt of llaryana VAT @)2,,46,34
ndent had delayed their proi

,$;9;fnPl,gint bearing no. 4031

yer's agreements.

f ttre subject unit was requiredlto

ence of GST came into operatipn
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thereafter on 01".07.201,7. So, the com

discharge a liability which

in delivering timely

respondent/promoter is

complainants/allottees as

due date of possession as

69. It is to be noted that the p

accrued

ssession o

not enti

e liability of

the said m.ent.

ter

for the period up to 31.03 0"L4,,

surcharge on VAT) under

submissions made by the comfli[tnants ir

findings of the authority regarding cont

the authority is satisfied that the

provisions of the Act. By virl[ue of cla

executed between the parties on 1,0.06.2

was to be delivered within a period of

construction of tower in which the unit

months. The date of commencement of

Page 40 of
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lainants cannot be burclened to

lely due to respondentls'own fa It

the subject unit. So,

1.o charge GST fr,om

ST had not become due up to

e

e

e

to charge VAT frorn the allot

[one percent VAT +- 5 pe

;qqhqqlP. The Promoter shall

bttyers during the peri d

,was; to be borne by t,her promo
j:

r-

nd6nt1 C'ompany has opted

nt

ot

r

e

is

of

of sr,rch taxes shall be borne by
ll

aT has tleen charged thr:r saln

eme availed by the prc,moter.

he evidence and other r€riord

d the respondent andtbasrr::d on
i1i i.

vention as per provisiorts of

ndernt is in contravention of e

e 18 of the buyer's agreem nt

L3, possession of the tlooked u it

3 yr:ars from the date of start

allotted with a grace period 6

ruction i.e.,'!.2.06.20t1.3 the d
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[+)(a) of the Act on the part of the respo

complainants are entitled for delayed

from due date of possession i.e. 1,Z.LZ.ZO

as per section 18[1) of the Act ol Z\lG rea

H, Directions of the authority:

[{ence, the authorily hereby passes thli

directions under section 3T of the Act to en

upon the promoter as per the llunction

section 34(f) ol'the arct of 201.6:

The respondent shall pay interest

per annum lor every mrcnth of d

complainants from dtpe date of po

handing over of possession as per

read with rule 15 of the rules.

ii. The respondent is directeld to pay

90 days from the date of order an

interest to be paid tilldate of handi

the l-Oth of each succeedirrg month.

The responrlent is directed to comp

2 months from the date of this

possession.

iii.
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demand equivalent to that

nt plan annexed to the BB

of possession comes out to

andate contained in s;ection 1

dent is established. As such t
sion charges @9.300lr p.a. w.e.

till handing over of'posrsessio

with rule L5 of the rules.

orcler and issue the followin

ure compliance of obligation cas

trusted to the authority unde

t ttre prescribed rate i.e. 9.30

lay on the amount ;laid by th

ion i.e. 12.1,2.2016 till actua

eclion 1B(1) of the r\ct of 201

rears of interest accrur:d withi

thereafter monthly paynrent o

over of possession on or befor

te the unit in all respec:ts within

order and make it ready fo
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The respondent is fiirected to

accompanied with f, h stateme

which are not as per buyer,s a

interest payable to ftre complain

possession as the offer of poss

hereby and at the safne fime, the

possession of the said urrit after a

The rate of interest cfrargeable fro

case of default shall be charged at

the respondent/prornoter which i

the promoter shall bd liable to pay

the delayed possession charges as;

The responclent shall not charge

which is not the part of buyer,s a

vi.

72. Complaint stands disposed of.

File be consigned to registry.73.

\t-zP
(Vijay X{marGoyat)

Member
Haryana Real Estate Fi.egulatory

Dated:-11.03.20
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ake a fresh offer ol' pos;sessi

of account deleting all deman

reement and including therei

nts for delay caused in offerin

on dated 30.05.2019 is quash

mplainernts are directed to tak

lid offer of possession.

the allottee by the promoter, i

prescribed rate i.e., 9.i10% b

the same rate of interest whi

e allottee, in case ol'default i.e

r s;ection 2(za) of the Act.

nything from the complainant

em(3nt.

(Dtr. KK Khandelwal)
Cihairman

uthori{/, Gurugram

@t4rl---1
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