HARERA
&5 GURUGRAM | | Complaint no, 584 0f 2021 |

BEFORE THE HARYANA REAL ESTATE REGULATORY

AUTHORITY, GURUGRAM

Complaint no. : 584 0f2021

First date of hearing: 16.03.2021

Date of decision : 02.03.2022
Madhukar Mishra
R/o: F-17, Ground Floor, East of Iﬁﬂash New Delhi- Complainant
110065 et

ol

Athena Infrastructure Limitad
Regd. office: M-62 & 63, 1st .ﬂnnr. E::mﬁ'&ught Place,

New Delhi-110001 Respondent
CORAM: |
Dr. KK Khandelwal | Chairman
Shri Vijay Kumar Goyal Member
APPEARANCE: | .
Nong i Advocate for the complainant
Shri Rahul Yadav " Adwvocate for the respondent
. ORDER

1. The present complaint dated 23.61';2{]21 has been filed by the
complainant/allottee in Form CRA under section 31 of the Real Estate
(Regulation and Development) Act, 2016 (in short, the Act) read with rule
28 of the Haryana Real Estate (Regulation and Development) Rules, 2017 [in
short, the Rules) for violation of section 1 1{4){a) of the Act wherein it is inter
alia prescribed that the promoter shall be responsible for all obligations,
responsibilities and functions to the allottee as per the agreement for sale

executed inter-se them.
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A. Unit and Project related details:

Complaint no. 584 of 2021

I
2. The particulars of the project, the de}ails of sale consideration, the amnunL

paid by the complainant, date of proposed handing over the possession,

delay period, if any, have been ietaile]d in the following tabular form: .

5.  Heads | Information
No. |
1, | Name and location of the project ]l *Indiabulls Enigma”, Sector it |
Gurugram
2. | Nature of the project <} Residential complex
1, | Project area 6 acres Tl
4. | DTCP License (213 0f 2007 dated 05.09.2007 valid till
o || 9092028
' 10 6f 2011 dated 29.01.2011 valid till
2801.2023
Name of the licensee Y || M/s Athena [Tnf:";nstn.:cture Private
| Llrﬁlteﬂ
64 of 2012 dated 20.06.2012 valid til
19062028
Name of the licensee | . L\h@gﬂfpﬁﬂes
5. | HRERA registered/ not 1. hWeﬂ vide no.
registered i, 351 0£2017 dated 20.11.2017

; 4 Lf 1ill 31.08.2018
.l 4,3

of 2017 dated 17.11.2017
valid till 30.09.2018
iii. 353 0f2017 dated 20.11.2017 |
valid till 31.03.2018
iv. 346 0f2017 dated 08.11.2017
valid till 31.08.2018

6 | Date of execution
buyer's agreement

of flat

05.06.2014 | |

7. | Pravious unit no.

(As per page no. 51 of complaint]) |
Penthouse apartment no. 161 on 16th |
floor of tower C
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(As per allotment letter dated
26.07.2011 on page no. 24 of the
A complaint)
4. | Date of shifting of unit from 11.09.2013

previously allotted unit to new

(As per page no. 25 of the complaint)

| unit
9, | New unit no. Penthouse duplex bearing no. C-201 on|
20/21st floor, tower C
4 (As per page no. 55 of complaint)
10. | Super Area 6780 sg. ft.
1{ (As per page no. 55 of complaint)
11. | Payment plan b ﬁwtructlun linked payment plan
£ I'Mer page 70 of the complaint]
| 12, | Total consideration j || Rs. 406,25, 700/- |
e “per “applicant ledger dared
ik j| #:;."EQ‘;’? ‘on page no. 77 of
i 1l complaint)
13. | Total amount paid by the R—E 5'}.9123 41-‘,.4333!-
complainant " .ﬂ.g) applicant ledger dated
‘ Eflﬁ gn page no. 78 of
| . complaint] |/
14.| Due date of delivery of | 05042015
possession ' {Caleulated from the date of the

( As per clause 21 of the agreemen
The Developer shall endeavour g

bullding /Unit within

Price payable according (o the
Payment Plan applicable to him or g8
demanded by the Developer. The

Developer on  compietion | of the
construction /development shatl issue

final call notice to the Buyer, w

|.agreement ie; 05062014 + grace

complete the construction of the said

riodof6 maonths)

[ﬁ{aﬂ: peripd of 6 months is
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T shall within 60 days thereof, remit all
dues and take possession of the Unit.)

i 15, Occupation Certificate 12.10.2021
(As per annexure C on page no. 34 of
_ reply)
16, Offer of passession 1 Not offered :

17.| Delay in delivery of possession 6 years 10 months 05 days
till the date of order i.e,
10.02.2022.

B. Facts of the complaint U

That That the respondent ﬂuatﬁf “project named “Indiabulls Enigma’
N e

et} situated in Sector 110, Gurugram,

lg,l‘fa@urﬂs '_ ed by the respondent as a

pifg;;ied w_il:lit"he project and decided

(hereinafter "project” or "said i:rrdi_
Haryana. This project was aggressi
hot property. The complainant was if
to invest his hard-earned money in the aforesaid project. The complainant
on 26 May 2011 booked a flat l the sﬁiﬂipr‘?jgﬁgﬂ_;&rm of an application
in the format prescribed by the Tasqmﬂmqt_fﬁr-fpmvlsinnal booking of flats
in the said project and duly paii!i the.w} famount of Rs. 5 lakhs.

[
The said application form dem*edﬂlie "Ei‘_m}'@d cc:lnditiuns for provisional
reservation of a residential aparl:melhl in Enigma Sector 110, Gurgaon'. The
complainant was provisionally allotted a penthlﬁuse apartment being
apartment No.161 situate on the 1$th floor of building block/tower No. C
along with three covered-basement parking spaces in the said project on or
about 26 July 2011. Later, due Io reuirlsiﬂn in building plan, duly approved by

the concerned authority, the said pent house No. C 161 was shifted to pent
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house unit No. C 201(duplex), situate on 20th floor in tower C (" hereinafter

apartment/flat”) of the said project on 11th September 2013,

That the complainant was required to sign a fresh application form for the

said penthouse flat and hand over the copy of the old application form along

with all other documents in respect/of the old penthouse no. C 161, and
I

accordingly the complainant submitted a fresh application form in the

prescribed format of the respondent, detailing similar terms and conditions

PR
_ .
¥

for provisional reservation of the. sﬂf | e
.:.l' -!:'r

issued a letter dated 21st Nuvpmhé 3#%15‘ to. the complainant informing

about the shifting to the new flat I}R_é ""a‘l‘ldﬁnc!usm% copy of the ledger with

penthouse flat. The respondent

regard to the payments made by the mant ﬂli '.-:septemher 2013,

That the flat buyer agreement dated f&th [unq 2014 was signed between the

complainant and the respandent wit regards topenthouse flat No, C 201 in

and as per clause 47 of the said a Tll:f.lt was stated that “..the terms

and conditions as set out in this Flat Eu}rgi? Agreement shall supersede the
terms and conditions 4§ set outin otherdacuient”. It is in terms of the said
clause, the terms and conditions of tijejai&;npplitaﬂun form submitted by
the complainant, the allotment lé;:lters. and other letters issued by the
respondent to the complainant in respect of the said flat C-201 stood
superseded or in other words, the ﬂaf buyer agreement is thus treated as the

sole repository of the terms and conditions governing the sale of the said flat

¢-201 and parking spaces, excludingall other earlier documents.
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That the respondent company has failed to develop and complete the |]I'GI=EEL'

in accordance with the sanctioned plans and specification as approved by

the competent authorities and to give possession of the said flat together

with parking spaces in accordance w‘ld\ and as stipulated in clause 21 of the
said flat buyer agreement. As per said clause, the respondent was obliged to
deliver possession of the flat within }a maximum period of 10 months from

the date of execution of the said ﬂat_hqj;:%;,;greement Le. by about 4th / 5th

April 2015, The respondent is therefor "'-.iti'clear breach of the mandate of
[§ (A )

section 18(1)(a) of the Act ufzﬂlﬁ

IR

That in accordance with the Fiat Iiuy#r ;agmemept the basic sale price

excluding other charges to be paid by the complainant to the respondent for
the aforesaid pent house unit was aﬁgﬂ upontobeRs.3,54,780 00 /- which

| _ :
was to be paid in installments, The said prﬁ:e was ﬂijtclhslue of EDC & 1DC, Car

parking charges, covered fre&q:atntpmlve gegamy , power backup charges,
cub membership, gas pipe ling :hargemmﬂ' prime location charges.

That the complainant duly ma:{a pajmﬂntam time towards the installments
of the flat unit as and when the ﬂerpmdqd by the respondent. In very few
cases where there was some dela:y in payment of any installment, the
complainant has been charged with an interest from the due date as

stipulated and in accordance with the said flat buyer agreement.

That till date the total amount paid by the complainant or by IBHFL on behalf
of the complainant to the respondent amounts to Rs. 39234483 /-

comprising of Rs. 3,9 1,42,777/- towards principal amount and Rs. 91,706/-
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rowards interest on delayed installments. These payments towards princi pal

or towards interest (including earnest money paid at the time of booking),
made by or on behalf of the complainant are acknowledged by the
respondent in a statement of accqunt sent by the respondent to the

complainant with respondent's |etter/dated 22 /02 /2017,

That to make timely payments for the said flat, the complainant obtained a

loan of Rs. 2,50,50,000/- from a siste

%& As per the loan scheme, the
aﬁnq’menl dated 14.08.2014. As

cqncern of the respondent namely

IBHFL (Indiabulls Housing Finan

complainant also entered im:g:_;'p, tripa

per sald tripartite agreement ent ween the complainant as the

borrower, the respondent as the de ;;pe;_r and‘JE_H[-_‘L (Indiabulls Housing
Finance Ltd.) as the grantor of loan dito), whereby IBHFL (the grantor
of the said loan of Rs. 2,50,50,000/+) #g_r&mi to "disburse this loan directly o
the developer on behalf of th|:3 barrower ag; per the installments agreed
between the borrower & dévelnéﬂ!-.' in’ the buyer's agreement dated

s WYY
05.06.2014", | * i A "
Thatin pursuance of the ﬁiparﬁte ng'EEﬂ'lm‘lﬁdaQEﬂ 14.08.2014, IBHFL made
a payment of Rs. 2,34,24,976/- in various installments to the respondent
directly which is included in the prijr.-:tpal amount of Rs.3,91,42.777 /- paid
to the respondent, the remaining ardl.r.::unt of Rs. 1,57,17,801 /- has been paid

by the complainant from his own resources.

|
That the respondent vide letter dated 22/02/2017, enclosed the statement

of account and as per said statement of account, the respondent raised a
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demand for contingency deposit towards alleged VAT that has become

payable on account of a Supreme Court decision dated 26 September 2013,

as mentioned in the said letter, holding that “any agreement for Sale of
!
property executed before the cnmptejnn of the building is liable for payment

of VAT on transfer of property, would fall within the description of a sale of
I

goods”. The complainant has not pEl.i{I’ any amount towards the said alleged
|

VAT claim for the reasons being

‘the complainant was not bound to

camply with a demand for deposit s a contingent liability, payment

Ly : e |
oy

.
e

under which will only arise "m‘ln tr'al 'fjgr:ié.‘if'_pr_npert}r". which Is yet to take
place as the building/unit isnot com | éﬁ:’:f’fifjjs further submitted that there
is no assessment and determinal:i;:rﬁi nf-:lt:i;l& ameunt/s by the Haryana VAT
authorities which is payabie tqwartﬁ-m\;br IJ;.' I:h.? ﬂg'g buyers including the
complainant. Moreover, the liability ﬁuﬁaﬂdﬁ?’ﬂ* ﬁo}ild not have arisen and
be attached to the cnmplaiﬁ]l:'mt., ?E tﬁ, r%gﬁq_ndent has delivered the

w o

I I'E e
possession of the flat to the -:drﬂplaiﬁg;{lgwmhin the time as stipulated in and

agreed under the flat buwﬁ agnferﬁenti The complainant cannot be
e B4 8
subjected to the said liability for payment of VAT or for payment of GST, both

of which have arisen totally -::-n‘a::qullnt of the own default on the part of the
respondent in failing to give passes&iﬂn of the said flat on the due date. The
complainant therefore has also prayed that if any amount/s are recovered
by the respondent towards the alleged VAT or towards GST, the same should
be directed to be refunded by way I;:If compensation under Section 18(3) of

the Act or otherwise as permissible in law.
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That the only reason for which the ¢omplainant decided to invest in the

project was the promises and imnjense importance laid down by the

respondent herein with regard to the timely possession of the pent house
unit under this project which subsequently turned out to be false thereby
causing financial loss and immense hardship, both physical and mental, to

the complainant herein,

That according to the said agres
received the physical possession iu_f_,
months from the date of mgmn'%gf
2014. However, a period of over 5 .. 2
delivery of possessionie, 05. 04, Iﬂli .No fnrr:e ma]aure situation has arisen
or pleaded by the respondent anﬂfherg pmltﬂﬂg any extension of the

|
period of delivery of pnsﬂessinn- | |

That the said flat buyer agmemnttﬁ%gqfn}wrded as to render it totally
one sided in favour of the r&pﬁhﬁeng cnntalnlng arbitrary and
unconscionable provisions in ﬂa; ﬁ:@glﬂmant as the respondent
reserved very high penaities upun thg ‘buyer fcomplainant for delayed
payment of even a few days, the r:spnndent protected itself from the similar
liabilitles by various clauses, e.g, clause 22. The said clause entitles the
developer i.e, respondent 1o reas;unahle extension in the delivery of the
possession of the unit and further subjects the developer/respondent to &
meagre penalty of Rs.5 per sq. ft. per month on super area for the delay in

the delivery of possession of the said flat.
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17. That left aghast, with no assurance as to when the project will be completed

and when the physical possession of the said flat will be handed over, the

complainant was left with no other option but to send a notice dated

30.12.2019 to the respondent. The said notice whilst clearly informing the

respondent that the complainant is continuing with the project

C. Relief sought by the complainant:

18. The complainant has sought follow

1l

iv.

-elief:

» By S
v i

Direct the respondent to ﬁﬁr&st on the total amount of Rs.
3,91,42,777 /- paid by the co
handing over of pussesmun ﬂwé}escﬁh-ed rate, which for delay of

o
69 months (April 2015

piflinant for every month of delay till

i
| k]

lannar}r ,Eﬂﬁ‘l} aggregates to Rs.
2,38,76,452.96/- | | :

Direct the respondent m rEﬂlﬁ uf tl'k aﬂ‘mun't of interest recovered
by the respondent from the com plainant at 1B% p.a. towards delay
payments of mstallmentﬂ b}r*thg complainant.

Direct the respondent h:r pa}t cost ufhtlga tion.

Direct the respond Entls to rﬁu& m% amount recovered from the
complainant tuwards.‘f’ﬂ"[‘ or towards GST by way of compensation
u/s 18(3) or otherwise as permissible in law.

19, On the date of hearing, the authority explained to the respondent/promater

about the contravention as a]]eged: to have been committed in relation to

section 11(4)(a) of the Act to plead guﬂt:.r or not to plead guilty.

D. Reply by the respondent: ,
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That the present complaint is devoid of any merits and has been preferred

with the sole motive to harass the respondent and is liable to be dismissed
on the ground that the said claim of the complainant is unjustified,

misconceived and without any basis s against the respo ndent.

1. That the complainant looking into the financial viability of the project and its

el

23

future monetary benefits willingly pplied for provisional booking of A

residential unit in the project of the Fe spondent. That it was only based on
bt L 3

4 T
the request of the complainant tha 'the respondent allotted to the
4 =REEn i

i
complainant a residential unit bearifg n . C:16] in tower "C" of the project

of the respondent.

That the complainant after due inng;tipn of the project site voluntarily

signed/executed a fat I:mj{ErS._' grﬁehenﬁd ed D5.06.2014 for the subject
i i | il Y ' ,l

UI‘I.{L | |] | F , f

| & s

. .".l"' ’ m_.-'

That as per the terms of méqﬁepwwéspﬁeﬂﬁcally agreed that in the
T e ——

eventuality of any dispute, if any, witht : q_r to the subject transferred unit,

the same shall be adjudicated t{ﬁ'ﬂ#dﬁt: _'_glriit:aﬁummechanlsm as detailed
therein, Clause no. 49 is being reproduced hereunder:

| L |
“Clause 49: All or any dispute !Frfﬂrrg out or touching upon or in relation
to the terms af this Application and/or Flat Buyers agreement ineluding
the interpretation and vnﬂdi?{r of the terms thereof and the rights and
obligations of the parties shall be sottled amicably by mutual discussion
fatling which the same shall be settled through Arbitration The
arhicration shall be governed by Arbitration and Conciliation Act, 1996
or any statutory amendments/ modifications thersof for the time being
in force. The venue of the arbitration shall be New Delhi and it sholl be
heid by a sole arbitrator who shall be appointed by the Company ard
whose decision shall be final and binding upon the parties The
Applicant(s) hereby confirms|that he/she shall have no objection to this
appointment even If the person s appointed os the Arbitrator, Iy an
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employee or advocate of the compan) or is otherwise connected to the
Company and the Applicant(s) confirms that notwithitanding such
relationship / connection, the Applicant(s] shall have no doubts as to the
independence or impartiality of the soid Arbitrator, The courts in New
Delhi alone shall have the jurisdiction over the disputes arising out of the
Application/Apartment Buyers Agreement ......"

|

Thus, in view of above section 49 oF flat buyer’s agreement, it is humbly

submitted that, the dispute, if any, sen the parties are to be referred to

arhitration.

That the complainant has not come before this authority with clean hands

and wishes to take advantage of his @ """'-’i:'l:lisdnings with the help of the

provisions of the RERA, which have’ «propagated for the benefit of

iy L -
innocent customers who-are 'EI'I‘:" and mot defaulters, like the
L o

{ ! __IJ' "

. The cumpl-'ai'nant has purchased the

complainant in the present complaif

subject unit with a sole purpose ufill;uastment and rquhetary gains out of the
i IR

|
It is submitted that the pres micumﬂlgj.mk!:mt,n}ﬂl ntainable, and the period

said investment.

of delivery as defined in claus&ﬁlgﬁfﬁgﬂgjpﬁs agreement is not sacrosanct

as in the said clause itis -:lear‘!_;_,' sfpftgd h: :Ethp déﬁfluper shall endeavour

to complete the construction of’ thg ‘;ﬁi building/unit” within the stipulated

time, Clause 21 of the/said agreement has been given a selective reading by
7, .

the complainant even though he conveniently relies on same. The clause

reads:

“r'he developer shall emfeavgur to complete the construction of the said
building/unit withtn o period of three years, with a six months grace
period thereon from the date of execution of these Flat Buyer' Agreement
subject to timely payment by the Buyer{s) of Totol Sale Price payable
according to the Payment Plan applicable to his ar as demanded by the
Developer...” '
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The reading of the said clause c_learlylr shows that the delivery of the unit /

apartment in question was subject to timely payment of the instalments

towards the basic sale price, As shown in the preceding paras the

complainant has failed in observing hi‘Es part of liability of the said clause.

That it is pertinent to mention here that from the very beginning it was in
the knowledge of the complainant, l:lT;t there is a mechanism detailed in the

flat buyer's agreement which cove the exigencies of inordinate delay

i

_ -ﬂ-fthe hooked unit f.e. enumerated in
gl 1 27

the “clause 22" of duly executed flat buye! -5 agreement, which is at page 40

Htﬂf’:lfahlt The respondent carves leave
of this authority to refer &r El}'!l-l{_l " ﬂm'daugezﬂ of flat buyer's agreement

caused in completion and handingo
of the complainant along with their

which is being reproduced hereund

“Clause 22 in the eventualipy o d 'J'uper ﬁr‘fﬂm to offer the
possession uf:thsf tinit ta the b thin the tifié as stipulated

herain, except Jor the| deﬁr i !m:- .I';q the buyer/force
majeure ;/ vis- ‘mijetire conditjo rhuH pay to the

buyer penalty of Rs. 5/ (rupees fi #&jp&r nquure feet (of super
grea) per month for the per!mf of :[:&w

That the complainant being fully arwa’ré' having knowledge and are now
evading from the truth ofits E}ﬂﬁtentn aﬁﬂ' doesnotseem to be satisfied with

the amount offered in leu of delay. [t Icsﬁms ohvious that the complainant is

rescinding from the duly executed coptract hEtWEET‘I the parties.

That the basis of the present ¢com plgaint is that there Is a delay in delivery of
possession of the unit in question, and therefore, interest on the deposited
smount has been claimed by virtue of the present complaint. It is further
submitted that the flat buyer's agreement itself envisages the scenario of
delay and the compensation thereof. Therefore, the contention that the

possession was to be delivered wi hin 4 months and 6 months of execution
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of the flat buyer’s agreement is based on a complete misreading of the

agreement.

That the bare perusal of clause 22 of the agreement would make it evident

that in the event of the respondent failing to offer possession within the
proposed timelines, then in such a Tcenarlu. the respondent would pay a
penalty of Rs.5/- per sq. ft. per monthlas compensation for the period of such
2ly contrary to the terms of the inter-

i dhd
1 agreement fully envisages delay

se agreement between the |;||alrn‘-es._~.li;.~ ..
and provides for cnnsequer,m:&'i;_tlﬂ; f
complainant. Under clause 22 dlf:i:l‘t_ %&ﬁpt;mgl respondent is liable to
pay compensation at the rate of Rs.5 ]f— per sq. ft. pe’grfqunth for delay beyond
the proposed timeline. The res _un-:.legr@ r:r"gv@ leave of this authority to refer

& rely upon the clause 22 0f ﬂq‘t;-.huferﬁljsrjgrép‘rnenh which is being

reproduced as: My st 57
Y REGY~
“Clause 22:  In the eventuality of Devettiper failfng to offer the possession of
the unit to the Buyerswithin the tiie @s except for the delay
attributable to the Buyerfforce: Mugjeure /| Vis-muajeure conditions the
Develaper shall pay to the Buyer penalty of Rs. 5/- (Rupees Five onlyj per
square feet (of super ureu_]'.per!m::_rnt}ll for the p;qu of delay ....."
|
That the complainant being aware, having knowledge and having given

consent of the above-mentioned cli!mse Jterms of flat buyer's agreement, is
now evading themselves from curl:rracmal obligations inter-alia from the
truth of its existence and does nn?: seem to be satisfled with the amount
offered in lieu of delay. It is thus obvious that the complainant is also

estopped from the duly executed contract between the parties.

Page 14 of 38



29,

31

31.

HARERA
e GUEUGMM Complaint no. 584 of 2021 _!

That it is a universally known fact that due to adverse markzt conditions viz

delay due to reinitiating of the existing work orders under GST regime, by
virtue of which all the bills of contragtors were held between, delay due tp
the directions by the Hon'ble Supreme Court and National Green Tribunal

whereby the construction activities were stopped, non-availability of the

water required for the construction of the project work & non-availability of
drinking water for labour due to process change from issuance of HUDA slips
for the water to totally online p mces* with the formation of GMDA, shortage
of labour, raw materials etc., which ) it :Iuéﬂfur around 22 months, starting

from February'2Z015. ot is#'-'u;_ _

prajeet, EDCs were paid to the stale

That as per the license to ﬂﬂéﬁbﬁ . :
' _"_ 'feu'hf’ti‘lé EDCs was supposed to

government and the state: governi

iR
lay the whole infrastruéture in l;he: licetised area for providing the basic

amenities such as drinking waler, E.Ehﬁrage, ﬂmmageincludmg storm water

ling, roads etc. That the state g?v&nﬁnenq,te:tib!y-faﬁed to provide the basic

amenities due to which the cuhmuigliqnﬁprt}gﬁ;s of the project was badly
' i)

hit. ' Lk b

That furthermore, the Ministry of '-}:n'pi;'um:ﬁnt and Forest (hereinafter
referred to as the "MoEF") and the MinIé’trf,J drl" I'uﬁnEs (hereinafter referred to
as the “MoM") had imposed ﬁrtalmsr;&eﬂnns which resulted in a drastic
reduction in the availability of bricks and availability of kiln which is the
most basic ingredient in the construction activity. The MoEF restricted the
excavation of topsoil for the manufacture of bricks and further directed that
no manufacturing of clay bricks or tiles or blocks can be done within a radius
of 50 kilometres from coal and lignite based thermal power plants withput
mixing at least 25% of ash with soil. The shortage of bricks in the region and
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the resultant non-availability of raw materials required in the construction

of the project also affected the timely schedule of construction of the project.

That in view of the ruling by the Hﬂn'trle Apex Court directing for suspe nsien
of all the mining operations in the +ravalﬁ hill range in state of Haryana
within the area of approx, 448 sq. kms in the district of Faridabad and
Gurgaon including Mewat which led to a situation of scarcity of the sand and
other materials which derived frun{ the stone crushing activities , which

directly affected the constructionsel edules and activities of the project

Apart from the abave, the falldwfﬁ&i':gﬁﬁh'lﬁtances also contributed to the
delay in timely completion of ﬂ’lle pri s H};

a)  That commonwealth ganieé w rtlmﬁlrﬁahmd in Delhl in October 2010.
Due to this mega eveng :i:unstru'q:tri- n b.ti.;evaral Efg'apruiﬂr:ts including the
construction of commonwealth g%r:_;;es ﬁ.rillage ‘took place in 2009 and
onwards in Delhi and NCR region. This Ieﬁ ta an extreme shortage of labour
in the NCR region as mostof the labour fhrqu'ﬁtey;plnyed in said projects
required for the cmﬁmm:[w-s_ﬁ]:qﬂ‘l“{;'&iﬁ% Moreover, during the
commonwealth games the Iat?u!.ir;.fp.rmfk%"i:s’ were forced to leave the NCR
region for security reasons. Tﬂﬁ alﬁﬁi&cﬁp immense shortage of labour force
in the NCR region. This drastlaa]ly%ai‘_fﬁﬁﬂd the ayailability of labour in the
NCR region which had a ripple effect and hampered the development of this
complex.

b) Moreover, due to active implementation of sgcial schemes like
Mational Rural Employment Guara}ttee Act and Jawaharlal Nehru National
Urban Renewal Mission, there wai a sudden shortage of labour /workforce
in the real estate market as the available labour preferred to return to their

respective states due to puaranteed employment by the Central /State
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Government under NREGA and JNNURM schemes. This created a further

shortage of labour force in the NCR region. Large numbers of real estate

projects, including our project were struggling hard to timely cope up with

their construction schedules. Also, even after successful completion of the
commonwealth games, this shortage %nntinued for along period of time. The
caid fact can be substantiated by mewspaper article elaborating on the
above-mentioned issue of shurtage:uf Jabour which was hampering the
construction projects in the NCR region.

¢)  Further, due to slow pace of Y

on, a tremendous pressure was
put on the contractors engaged Lo ¢ ut various activities in the pruject

due to which there was afdisE

losses which resulted in delayed tl:l'l'lFill'lEﬁ. That despite the best efforts, the

around realities hindered the progress of the project_lnability to
¥ | L : 1 i = : * el

. ] : .
awarded the construction of the project to-one of the leading construction

companies of India. The said ¢ nﬂgﬁd%{m@p@_ny could not implement the
entire project for apprex. 7-8 manths ﬁg}ﬁ‘ﬁnﬁ-iﬂ November 2016 the
day when the central gove mment-iésgﬁ:&@\ﬁﬁ;gﬂ:;n,ab::m demonetization.
During this period, the contractor tould not make payment in cash to the
labour. During demonetization, the cash withdrawal limit for companies was
capped at Rs. 24,000 per week initially whereas cash payments o labourion
the site of magnitude of the prnje::i in question is Rs. 3-4 lakhs approx. per
day and the work at site got almast halted for 7-8 months as bulk of the
labour being unpaid went to their hitumemwns, which resulted into shortage

of labour. Hence the implementation of the project in guestion got delayed
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on account of the issues faced by ::m}tracmr due to the said notification of

central government, That the said event of demonetization was beyond the
control of the respondent company, hence the time period for offer of
passession should deemed to be extended for 6§ months on account of the
above. ‘

d) WWML In last four successive
years i.e. 2015-2016-2017-2018, Hml-.'ble National Green Tribunal has been
passing orders to protect the enwmrllmanl of the country and especially the
NCR region. The Hon'ble NGT had pa m;tlers soverning the entry and exit
of vehicles in NCR region. Also, t’n fﬁﬁ!ﬁh],e NGT has passed orders with
regard to phasing out the -if}-y qh\ __tﬁgs_e'l-. vehicles from NCR. The
pollution levels of NCR region have. __éﬁi_;;tﬁfé'ﬁcrﬁh for couple of years at the

time of change in weather in Hwemﬁn'f every -year. The contractor of
respondent could not undertake co ns;ru on fmhM months in compliance
of the orders of hon'ble Nﬂ.tlﬂl]ﬂ Green ribunali Due to this, there was a
delay of 3-4 months as labour went I:raﬂk to theirhometowns, which resulted
in shortage of labour in April, *MH.}'IME,J November- December 2016 and
November- December 2017, The dis_t;nq_; administration issued the requisite
directions in this regard. | |

In view of the above, construction work remained very badly affected for 6-
12 months due to the above stated major events and conditions which were
beyond the control of the respondent and the said period wiould also require

to be added for calculating the delivery date of possession if any.

e) Non-payment of instalments by allottees: Several other allottees

were in default of the agreed payment pian, and the payment of construction
linked instalments was delayed or not made resulting in badly impacting and

delaying the implementation of th  entire project,
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f) Inclement weather conditions viz. GurugraniDue to heavy
rainfall in Gurugram in the year 2016 and unfavourable weather conditions,
All the construction activities were badly affected as the whole town was
waterlogged and gridlocked as a result of which the implementation of the
project in question was delayed for ![nan}r weeks. Even various institutions
were ordered to be shut down/closed for many days during that year due to

adverse/severe weather cnndit'iuns.l

and preventive steps and issued vari '_@._&Q{iispl‘iﬂﬂr time to time, to curtail
the spread of COVID 19 and da:llangd'.'a complete lockdown in India,
commencing from 24th March, Eﬂﬁﬂ' midnight thereby imposing several

.

restrictions mainly non-supply of non-essential services during the
lockdown period, due to which all the Construction work got badly effected
across the country in compliance to the hﬁc_hdﬁﬂn notification. Additionally,

the spread of COVID 19 was wen_ciis:&h@w’?andemic 'by World Health

Organization on March 11, Eﬁﬁﬂ.ﬁﬁ £OVID-19 got classified as a "Force
Majeure” event, consideringita ca*.-;.e of natural calamity i.2. circumstances to
be beyond the human control, and beinga force majeure period. Further, the
Haryana Real Estate Regulatory Authority Gurugram also vide its circular /
notification bearing no. No.9/3r2020 HARERA/GGM (Admn), dated
25.05.2020 extended the completion date / revised completion date or
sxtended completion date autnmaétiﬂall}r by 6 months, due to outbreak ol
corona virus.

That the complainant has invested its money is an on-going project and is

registered under Act of 2016, It is pertinent to note that the construction of
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the said project is already cc-mpleteq and occupation certificate for all the

towers have been received from Director Town & Country Planning
Department, Chandigarh. That the construction of the alleged tower in which
the unit of the complainant was :‘hunk_Lt'I is also completed wherein the OC aof
the cancerned tower was applied by i:he respondent on 19.04.2021 and the
same was already received on 12.1ﬂ._éﬂ21+

|
That based upon the past experiences the respondent has specifically

mentioned all the above contin

ncies in the flat buyer's agreement
orp rated them in "Clause 39" which s

ik I-E_:_ﬁjlﬁ:-‘r
AL 25
'fH'ﬁirfﬂrwinper delays in
W % i

executed between the parties and
being reproduced hereunder:

i i .
Clause 39: “The Buyer agrees
defivery of the unit to the Buyer,

a. Earthquake. Floods, fire, tidal wave and/or any ' 'ﬁ& of God, or any
other calamity bevond the tnﬂ'tf‘bl developer.
b, War, riots, civil commotion, acts of terrorism.
c. Inability to procurgor genéral shortagé of energy; labour, equipment,
facilities, materials or supglies, fallure J;)' m{pﬁumﬂm strikes, lock
1L

outs, action of labour tmiohs or ather causes beyord the cen trol of or
unforeseen by the developer, 1= 4\
d. Any legisiation, order or rule ﬂl‘*lﬂlﬂ{ﬂ% made or issued by the Covt

ar any other Authority or,

|

e [fany mrnpeten:tmlﬂmr‘%eﬁ s, dafays, withholds, denies the

grant of necessary approvals for M%ﬂ#

f If any matters, issues relating to st vals, permiissions, notices,
notifications by the competent q@ﬂ"uﬁ_‘ﬂj bécome subject matter of
any litigation before competent dotrt ar, L/ ¥

g Due to any ather force majeure or vis majeure conditions,

Then the Developer shall be entitled to proportionate extension of time
for completion of the said rompleéx......."

In addition to the reasons as detailed above, there was a delay in sanctioning

of the permissions and sanctions from the departments.
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36. That the flat buyer's agreement has been referred to, for the purpose u:f

getting the adjudication of the instantimrnplaint i.e. the flat buyer agree ment
dated 05.06.2014 executed much prior to coming into force of the Act of
2016 and the rules of 2017. Further ﬂ'lf: adjudication of the instant complaint
for the purpose of granting interest and compensation, as provided under

Act of 2016 has to be in reference fo the flat buyer's agreement for 531;:

executed in terms of said Act a.q_'

~suid rules and no other agmemﬂnl.
whereas, the flat buyer's agreemenl.: _."_g“referred to or looked into in this
djﬁl‘gth before the commencement PI‘
[ ﬂ:#iﬁnahaue Hence, cannot be relied
= == ™

upon till such time the new agreement to sell Is executed between the

parties. Thus, in view of the suhnﬂ%sinps Fla,dap _g_’bg:we. no relief can be

granted to the complainant. ‘ l| I. ¥ o
' i "y
. That the respondent has mﬂgiéhm.lLﬁqﬁgm in obtaining requisite

o

approvals and carrying on the- mn-s‘tfurﬁnn and development of
"INDIABULLS ENIGMA’ pmjecl; nm&in&mgta the expenses made on the
advertising and marketing of the s:aJr.t project: Such development is being
carried on by developer by inwestlnk all the monies that it has recejved from
the buyers/ customers and thruugl:.'l loans that it has raised from financial
institutions. In spite of the fact tha:t the real estate market has gone down
badly the respondent has managed to carry on the work with certain delays
caused due to various above mentioned reasons and the fact that on|an

average more than 50% of the buyers of the project have defaulted in
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|
making timely payments towards Teir outstanding dues, resulting inte
I

inordinate delay in the construction activities, still the construction of the

project "INDIABULLS ENIGMA" has r_llewr been stopped or abandoned and
I
his now reached its pinnacle in comparison to other real estate

developers/promoters who have started the project around similar time

period and have abandoned the prui%ct due to such reasons.

That a bare perusal of the cﬂsmg]aL wﬂl sufficiently elucidate that the

complainant has miserably fﬂll-&dl‘.ﬂé a case against the respondent and

nug dqﬁﬂygn part of the respondent n
handing over of possession huthave aile ‘to'substaptiate the same. That the

has merely alleged in its -:nmplalnl:

complainant has made false and b

intention to retract from the aqreeﬂ terrns ar!u:I conditions duly agreed in flat

buver's agreement dated 0. ﬂq 2014 ﬁntritred into bietween the parties.
|
Copies of all the relevant dnmmeﬁt! ha:u{ﬁ been filed and placed on the

record. Their authenticity is not in dl-spﬁte Hence, the complaint can be
decided based on these uﬂﬂisﬂhl&ﬂ%c&m&ﬁtﬁ \
E. |urisdiction of the authority

# N

The authority observes that it has territorial as well as subject matter
jurisdiction to adjudicate the present complaint.
E.1 Territorial jurisdiction

As per notification no. 1/92 /2017-1TCP dated 14.12.2017 issued by Town
and Country Planning Department, the jurisdiction of Real Estate Regulatory
Authority, Gurugram shall be entire Gurugram District for all purpose with
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offices situated in Gurugram. In the present case, the project in question is

I
HARERA

situated within the planning area {)f Gurugram district; Therefore, thik
authority has complete territorial ﬁlﬂsdictlun to deal with the presem
complaint.

E Il Subject matter jurisdiction

Section 11(4)(a) of the Act, 2016 :pmvides that the promoter shall be
responsible to the allottees as per q!gre&ment for sale. Section 11(4)(a) Is
reproduced as hereunder: il '

dgh,
Section 11[4){a) R

e responsible for all obiigations, responsibilities and functions under the
pravisions of this Act or the rules and regulations made thereunder or to the
allottees as per the agreement for salg, or to the association of allottees, as
the case may be, till the conveyance of all the apartments, plots ar bulldings,
as the case may be, to the allottees, of the commaon areas to the association
of allattees or the competent authori ty, as the case may be;

L Y

. I
Section 34-Functions of the Authority: | || _
34(f) of the Act provides to ensure compliance of the obligations cast upon
the promaters, the atlottees and the real estate agents under this Act and the
rules and regulations made thereunder, |

S0, in view of the provisions of the Act of 2016 quoted above, the authority
has complete jurisdiction to decide !'EhE én-mp_iaint regarding non-compliance
of obligations by the promoter Iea{r'ing aside :umplla-nﬁatiun which is to be
decided by the adjudicating officer if pursued by the complainant at a later

stage,

F. Findings on the objections raised by the respondent:

F.| Objection regarding complainant is in breach of agreement for non-
invocation of arbitration.

The respondent has raised an objection that the complainant has not

invoked arbitration proceedings |as per the provisians of Aat buyer's

agreement which contains provi ions regarding initiation of arbitration
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proceedings in case of breach of agriment The following clause has beer

yer's agreement: |
|

incorporated w.r.t arbitration in the

“Clause 49: All or any dispute arising out or touching upan or in relation
to the terms of this Applicatipn and/or Flat Buyers agreement including
the interpretation and validity of the terms thereof and the rights and
abligations of the parties shall be settled amicably by mutuel discussion
failing which the same shall be serﬂ'I through Arbitration The arbitration

shall he governed by Arbitration and Conciliation Act, 1996 or any
statutary amendmentsy modificatians thereof for the time being in force.
The venue of the arbitration shall be New Delhi and it shall be held by a sole
arbitrator who shall be appeintediby the Company and whose decision
shall be final and binding wpon, the parties. The Applicant(s) hereby
confirms that he/she shall ha k_-'-!ﬁq"' ;,_--'--%- to this appointment even if the
person so appointed as the Arbitra "?3& n employee or advocate of the
company or is atherwise cofne ted to the-GCompany and the Applicant(s)
confirms thet notwithstanding | gch relationship / connection, the
Applicant(s) shall have no doubts 6 totheindepentence or impartiality of
the said Arbitrator. The courts lin New Delhi algne shall have the
jurisdiction over the-disputes arising out of the Application/Apartment
Buyers Agreement ...

44 The respondent contended that jﬂ*la per the terms & conditions of the
application form duly execut d between the ‘parties, it was specifically
agreed that in the eventuali of any d%gﬁt%df: any, with respect to the
provisional booked unit by th# T | _'1;]?& same shall be adjudicated
through arbitration mletbanlm.ﬂﬂg-ﬁpriﬁpnﬂgf is _l[Jf the opinion that the
jurisdiction of the a@iﬁ?lq?--kgnﬁgl J&*ﬁﬂt&eé ﬁr the existence of an
arbitration clause in the huye;'s-agl;*ﬂme.nt-as,-it may be noted that section
79 of the Act bars the jurisdiction ﬁi‘fiﬂi.‘ii"i.]. courts about any matter which falls
within the purview of this authuritlv. or the Real Estate Appellate Tribunal.
Thus, the intention to render sur:hldisputes as non-arbitrable seems to be
clear. Also, section 88 of the Act Eara that the provisions of this Act shall be
i1 addition to and not in derogation of the provisions of any other law for the
time being in force. Further, the authority puts reliance on catena of
judgments of the Hon'ble Supreme Court, particularly in National Seeds
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Corporation Limited v, M. Madhusudhan Reddy & Anr. (2012) 2 SCC 506,
wherein it has been held that the remedies provided under the Eunsuma{'

Protection Act are in addition to and|not in derogation of the other laws i:;n
force, consequently the authority would not be bound to refer parties to
arbitration even if the agreement bgtween the parties had an arbitration
clause. Further, in Aftab Singh and Irs. v. Emaar MGF Land Ltd and ors.,
Consumer case no. 701 of 2015 decided on 13,07.2017, the NaLiunTl
_|I:]_1_!1, New Delhi (NCDRC) has hellr:l

qts between the complainant an

Consumer Disputes Redressal Commy

ion of a consumer, The relevant

NEAR |
5

lent by Se m??‘uf the recently enacted
lopment) Aet, 2016 (for short “the Real

wig At repds as follaws: -

paras are reproduced belows | 0
J i

“49, Support to the qbnwa;few is ol

Real Estate (Regulation and De

Estate Act"). Section 79 of the s

75 Bar of jurisdiction - Noeiyil court shall have jurisdiction to gntertain any
suit or proceeding In respect t:.:ﬁim_'v1 ngnrj-i'hd_ﬂtﬂ the Authority ar the
adjudicating officer or the Appellate Tribunql ls gmpowered by or under
this Act to determine and ng injunctipn $hall be granted by any court or
other authority in respect of bf{i’iﬁﬁian__ﬁkgp'brm be taken in pursuance
of any power conferred by.ar-ﬂﬁﬂ!:fﬁjsﬁft'

It can thus, be n,nhatﬁie J %@ﬁf@ﬁrﬂ%nnm the furisdiction
aof the Civil Court in pﬁ gfiany ipalter Which the Real Estate
Regulatory Authoricy, grsmhrfshei under, Sub-section (1) of Section 20 or
theAdjudr:udngﬂmcer‘t'ﬂpﬁﬂl#gﬁd.upﬂ ¢ Sub-section (1) of Section 71 or
the Real Estate Appellant Tribunalestablished linder Section 43 of the
Real Estate Act, is empowered to determine. Hence, In view of the binding
dictum of the Hon'ble Supréme Court n A Ayyuswamy {supra), the
matters/disputes, which the Authorities under the Real Estate Act are
empowered to decide, d non-arbitrable, notwithstanding  an
Arbitration Agreement between the parties (o such matters, which, toa
large extent, are similar to the disputes falling for reselution under the
Consumer Act. '

56, Consequently, we unhes;'mﬁr}gbr reject the arguments on hehalf of the

Builder and hold that an Arbitration Clause in the afare-stated kind of
Agreements between| the \Complainant and the Builder cannot
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circumseribe the jurisdiction ofja Consumer Fora, notwithstanding the |
amendments made to Section 8 of the Arbitration AcL”

While considering the issue of mafrxtajnahility of a complaint before 3

consumer forum/commission in the fact of an existing arbitration clause in
the builder buyer agreement, the l::-n'hle Supreme Courtin case titled
as M/s Emaar MGF Land Lid. V. A Singh in revision petition no. 21525':-
30/2018 incivil appeal no. 2.]?512=23513 of 2017 decided on
10.12.2018 has upheld the aforesaic

in Article 141 of the Constitution of Tdia, the law declared by the Eupmmgﬁ*
-'F'ﬁvithin the territory of India an:d

e I-Hli-l:" |
v the'aforesaid view. The relevant para

judgement of NCDRC and as providel

Court shall be binding on all cout

accordingly, the authority is bound

of the judgement passed by t:he":S ypreme:Gouet isteproduced below: |
v25. This Court in the serfes of jtell "HE_F._:;.: naticed above considered the

provisions of Consumer Prote on Act, 1986\aswell as Arbitration Act,
1996 and laid down that complgp ' under Consuiier Protection Act being
a special remedy, despite the an_arbitration agreement the
proceedings before Gﬂj;mme: ¥ have to. go on and no error
committed by Consumer Faru gcting the application. There is
reason for not Interjecting procee urider Consumer Protection Act
on the strength an m’hmyﬂnn igreemenit bypAct. 1996, The remedy under
Consumer ProtectiomAct i mremedy provided to o consumer when there
is a defect in any goods ir serdiges. The tomplaint means any allegution
in writing made by a complaingnt-hos.g n axplained in Section 2{¢]
of the Act. The remedy n'a:}% %ﬂiﬁ?ﬁ-&mn Actis confined to
complaint by censumer o5 defihed adet fordefect or deficiencies
caused by a service prqmdir.;m&qrqﬂn and @ quick remedy has been
provided to the consumer which is the wbject and purpose of the Act as
noticed above,” ' " s

Therefore, in view of the above judgements and considering the provisions

of the Act, the authority is of the view that complainant is well within their
rights to seek a special remedy available in a beneficial Act such as the
Consumer Protection Act and Fu:!t of 2016 instead of going in for an
Arbitration. Hence, we have no hesitation in holding that this authority has
the requisite jurisdiction to entertiain the complaint and that the dispute
does not require to be referred to Thitratiun necessarily.
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F.I1. Objection regarding delay due to force majeure

The respondent-promoter raised the rontention that the construction of the

project was delayed due to force maiﬁure conditions such as commonwealth
games held in Delhi, shortage of 1abFur due to implementation of various
social schemes by Government of India, slow pace of construction due to a
dispute with the contractor, demo etisation, lockdown due to covid-18
various orders passed by NGT and weather conditions In Gurugram and non-
payment of instalment by different Elll.lul:l:EES of the project but all the pleas
3 lﬁéﬂ} The flat buyer’s agreement wis
1506 )14 and the events taking place

advanced in this regard are devoid

executed between the parties on

such as helding of commonwealthj . dispute with the r:nntrat:tﬂ!r,

implementation of var"luus-'é.cﬂe‘l;l__ by ﬂ'I!h‘i'lhﬂ]gDﬂ etc. do not have any
impact on the project being develaped by the respondent. Though some
allottees may not be regular in paying the amount due but whether the
interest of all the st&hehu]d.&r'; concerned with the said project be put ¢én
hold due to fault of on hold d’ILE to fault of some of the allottees. Thus, the
promoter respondent cannet &'gﬁm:@_ﬁaméncy on based of aforesaid
repsons and it is well settled rincib}E;%£ :a person cannot take benefit of
his own wrong. F[ 1_ 1~ I[ |

F.III  Objection regarding jurisdiction of authority w.r.t. buyer's agreement
executed prior to coming into force of the Act.

Another contention of the respcmd:ent is that authority is deprived of the
jurisdiction to go Into the interpretation of, or rights of the parties interse
in accordance with the flat buyer's ;;greement executed between the parties
and no agreement for sale as referred to under the provisions of the Act or
the said rules has been executed inter se parties. The authority is of the view

vhat the Act nowhere provides, nor can be so construed, that all previous
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yming into force of the Act. Therefore,

the provisions of the Act, rules and agreement have to be read and

interpreted harmoniously, However,
certain specific provisions/situation
that situation will be dealt with in acc

fthe Act has provided for dealing with
in a specific/particular manner, thef
srdance with the Act and the rules :lfteir

the date of coming into force of the Act and the rules. Numerous pruvisic:ris

of the Act save the provisions of thelagreements made between the buyers

and sellers. The said contention has beej
of Neelkamal Realtors Suburban Pyt Lt
of 2017) which provides as undert 11415

119, Under the provisions of Sectipn 38,
possession would be counted mm'_l the dd
for sale entered mr:q by the pramote

registration under RERA, Under

given a facility rn-_.r@;t-'h; the datey ! ﬂ

same under Section 4 The:

contract between the flat p%ﬁr

122. We have already ﬂf;;'ﬂg ;
gre not retrospective in n
retroactive or quasi retroactive

of the provisions of RERA| panﬂﬂii:ih'
competent enough to legislate low-

effect. A law can be even framed Lo
rights between the parties Hr ek
doubt in our mind that the RER

! m:,ﬁd pruws:um of the RERA
ay do. Somé extent he having a
ihw on.that ground the validity
\.-ﬂ!;gﬂmged The Parflament I8
retrospective or retroactive
'ﬂ;mrsﬂng fexisting contractual
rast We da not have any
,ﬁﬁmed in the larger public

d thut uba
re. They m

upheld in the landmark judgment
.'Vs. UOI and others. (W.P 2 737

thi -dg.f.i:_y in handing over the

ped in the agreement

1 -allottee prior to its

Ithr-. promoter (5
: and declare the
ﬂﬁpriu:e rewriting of

interest aftera thgmugh 5 cmd' cﬂ#ﬂuﬂ'ﬂﬂ made at the highest level by
the Standing Committee dnd Slect Commitees, which submitted its

detailed reports.”

48, Also, in appeal no. 173 of 2019 tit]aid as Magic Eye Developer Pvt. Ltd. Vs.
Ishwer Singh Dahiya, in order dated 17.12.2019 the Haryana Real Estate

Appellate Tribunal has observed-

"14, Thus, keeping in view our .:rfq;-:rmd discussion, we are of the considered

upi.!:mn that the pr-:ms!nns uf z.':elﬂcr are qunsi retrogctive to some extent in

s griEres rH EVET
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passession as per the terms and conditions of the agreement for sale the
allottee shall be entitled to the intérest/delayed possession charges on the
reasonable rate of interest as provided in Rule 15 of the rules and one sided,
unfair and unreasonable rate of compensation mentioned in the agreement
for sale is llable to be ignored.”

49. The agreements are sacrosanct save and except for the provisions which
have been abrogated by the Act itself. Further, it is noted that the builder-
buyer agreements have been executn]fd in the manner that there is no scope

left to the allottee to negotiate any of the clauses contained therein.

Therefore, the authority is of the Ve

i P

v that the charges payable under

various heads shall be payable a's':[.f-; the agreed terms and conditions of the

¥
agreement subject to the condition t}

the.same are in accordance with the

Il 'rll' ]

he m::*_'ur,tlw departments/competent
I . i #

jon of any.other Act, rules, statutes,
instructions, directions issued thereunder and are not unreasonable or

|
exorbitant in nature. l

plans,/permissions approved by

authorities and are not Iu cONITaven

F.IV Objection regnrding.hquﬂ%mm't& Eﬁ wﬁﬁ_ﬁﬁﬂ of complainant being

investor o

{ el "
50. ‘The respondent has taken astand thi ecormplainant are the investors and

Sl g anb =
not consumers, theref;grer.thgyﬂ:r_g;:ku | to ﬂ.'IIE protection of the Act
and thereby not entitled to file the ¢ intunder section 31 of the Act. The

respondent also submitted that the Ihl,gm?blrp of the Act states that the Act is
enacted to protect the interest of consumers of the real estate sector. The
authority observed that the respnn:dent is correct in stating that the Act is
enacted to protect the interest of f:unsumers of the real estate sector. It is
settled principle of interpretation that preamble is an introduction of a
statute and states main aims & nhjn!:cts of enacting a statute but at the same

time preamble cannot be used to d efeat the enacting provisions of the Act
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Furthermore, it is pertinent to note|that any aggrieved person can file &

complaint against the promoter if the promoter contravenes or violates any
provisions of the Act or rules or regulations made thereunder. Upon carefill
perusal of all the terms and conditions of the apartment buyer's agreement,
it is revealed that the complainant are buyer and they have paid total price

of Rs.3,92,34,483 /- to the promoter towards purchase of an apartment [n the

project of the promoter. At this stage, it is important to stress upon the

definition of term allottee under th _;'gﬁ:I.E same is reproduced below for

".._:': :i:: 'i;ﬁ._-1 |
)

ready reference:

“2¢d) “allottee” in relation q'. - means the person to

whom a plot, eperﬂhﬂ'iﬂ"e‘?bm!& as the case mbéqhﬂﬁ been allotted,
sold (whether as freghald or lease i oth #:tﬂmﬁn‘ed by the
promoter, and intludes the person. u‘rhe ub'hreq Blgr acquires the soid
allotment through sole, transfer or o rwise but does nat include o
person to whom such plot, apartment eri‘.':uﬂﬂ'm; as the cose may be, is

given on rent;" :

. In view of above-mentioned dﬁnﬂ!u&ﬁf’eﬂuﬂre as well as all the terms
and conditions of the eperneent "I:Iejf#l"‘s agreement executed between
promoter and complainant ilt is dﬁl@ eﬁ’&r that the complainant are
allottee(s) as the subject unhﬂ was eHethed to thém by the promoter. The
concept of investor Is not deﬁned or referred in the Act. As per the definition
given under section 2 of the Act, there will be “promoter” and “allottee” and
there cannot be a party having a status of "investor”, The Maharashtra Real
Estate Appellate Tribunal in its order dated 29.01.2019 in appeal no.
0006000000010557 titled as M/s Srushti Sangam Developers Pt Ltd. Vs.
Sarvapriva Leasing (P) Lts. And anr. has also held that the concept ol

|
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iavestor is not defined or referred| in the Act. Thus, the contention of

promater that the allottee being an investor is not entitled to protection af

this Act also stands rejected.

G. Findings regarding relief sought by the complainant.

52. Relief sought by the complainant:

i, Direct the respondent to pay interest on the total amount of Rs

i

V.

33

3,91,42,777/- paid by the complainant for every month of delay till
handing over of possession atﬂfj ﬁ;ﬁéﬁhed rate, which for delay of 69
21)aggregates to Rs. 2,38,76,452.96/-

llth. _,El'inm'mt of interest recovered by

months (April 2015 to 1anuary:ﬁ

Direct the respondent to refund i

the respondent from the co nt at 18% p.a, towards delay

payments of instaliments by the ;:umq}ainant.
. Direct the respondent to pay -::cisi' ﬁf litigation,
Direct the resporident. to, refund any amount recovered from the
complainant towards VAT br. I:nw{diﬁ‘ﬂﬁhy way of compensation u/s

e

18(3) or otherwise as permissiblesin law.

G.1 Direct the respondent to pay Interest on the total amount of Rs.
3,91,42,777 /- paid by the complainant for every month of delay till handing
over of possession at the prescribed rate, which for delay of 69 months (April
2015 to January 2021) aggregates to Rs. 2,38,76,452.96/-

G. 1l Direct the respondent to refund of the amount of interest recovered by
the respondent from the complainantat 18% p.a. towards delay payments of
installments by the complainant

In the present complaint, the complainant intends to continue with the
project and is seeking delay possession charges as provided under the

proviso to section 18(1) of the Act. Sec. 18(1) proviso reads as under:

Section 18: - Return of amount and compensation
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If the promoter fails to complete or s unoble to give possession of an
apartment, plot or building, -

L]

Provided that where an allottee does not intend to withdraw fram the
project, he shall be paid, by the promoter, interest for every month of
delay, till the handing over of the possession, at such rote as may be
prescribed ' |

54. As per clause 21 of the flat huye%"s agreement dated 05.06.2014, the
possession of the subject unit was it-::- be handed over by of 05.04.2015,
Clause 21 of the flat buyer's agreement |

As per clause 21 The Developershall ande ﬁﬂrm_mmphm the construction of
the said building /Unit wighin:aperigiof foursharths, with a six months grace
perivd thereon from thedate of executia v of the Flat Buyers Agreement subject
to timely payment by the Buyer(s) of Total 5 Price payable according to the
Payment Plan applicable to him or-as demanded by, the Developer. The
Developer on completion af the constructien Jdevelopment shall issue final call
notice to the Buyer, who shall within 60 days thereaf, remit all dues and take
possession of the Unit.; | |

and is reproduced below:

55. The flat buyer's agreement is a pivotal legal dogument which should ensure
that the rights and liabilities of :,:.h-ei'th- ._hhildErEj'prﬂmﬂtErH and
buyers/allottees are prutecteclllcam:l;ﬁi!ii:.f!;"fﬁﬂi;amnent buyer's agreement
lays down the terms that guvet_[_n the%gf fyem‘ kinds of properties like
Lesidentials, commercials efc. betweenithe buyer and builder. 1t is in the
interest of both the parties to have a well-drafted flat buyer’s agreement
which would thereby protect the déhm {l;fhﬂﬂ'l the builder and buyer in the
unfortunate event of a dispute that may arise, It should be drafted in the
simple and unambiguous language which may be understood by a common
man with an ordinary educational background. It should contain a provision
about stipulated time of delivery of possession of the apartment, plot or
building, as the case may be and the right of the buyers/allottees in case of
delay in possession of the unit. In pre-RERA period it was a general practice

|
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among the promoters/developers tp invariably draft the terms of the

apartment buyer's agreement in a manner that benefited only the
promoters/developers. It had arbitrary, unilateral, and unclear clauses that
either blatantly favoured the promoters/developers or gave them the

benefit of doubt because of the total absence of clarity over the matter.

The authority has gone through the possession clause of the agreement. Al
the outset, it is relevant to comment on the pre-set possession clause of the
agreement wherein the possession qashr,-ﬂn subjected to all kinds of terms
gffé-rumplainant not being in default

AN
=

1 _ﬁfmh and in compliance with all

and conditions of this agreement:ar
under any provisions of this aﬁé |
provisions, formalities and dﬁ%unﬂ!' tati
The drafting of this clause and inc jon ofsuchconditions are not only
vague and uncertain but so heavily lqadfd,jn favour of the promoter and
against the allottee that even, a s’lnﬁe fault, by the allottee in fulfilling
formalities and ducumﬂntaﬂnLvs &tc*#strqscﬂlhﬁd by the promoter may
make the possession clause Ir:elevpﬂx Elh‘ 1:!hu ﬂurpuse of allottee and the
commitment date for handing ﬂvﬂl* qu;snmun loses its meaning The
incorporation of such ¢lause in the ﬂal:lb'llﬁra!"a»agmement by the promoter
is just to evade the liability’ tnwarﬁﬂxlﬁaﬂ}& delivery of subject unit and to
deprive the allottee of his right aucru;ngafrz{ delay in possession. This is just
ta comment as to how the builder has misused his dominant position and
drafted such mischievous clause in the agreement and theallottee is left with

no option but to sign on the dotted lines.

Admissibility of grace period: The respondent promoter has proposed to
complete the construction of the said building/ unit within a period of 4
month, with six months grace period thereon from the date of execution ol

the flat buyer's agreement. |n the present case, the promoter is seeking &
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|
months' time as grace period. The 5aff:| period of 6 months is allowed to the

promoter for the exigencies beyond l:he control of the promoter. Therefore,

the due date of possession comes ﬂut!tn be 05.04.2015.
|
Admissibility of delay possession ::!Imrges at prescribed rate of interest:

The complainant is seeking delay passession charges however, proviso to
section 18 provides that where an alll_:ttee does not intend to withdraw from

the project, he shall be paid, by the promoter, interest for every month of

delay, till the handing over of poss i, at such rate as may be prescribed

and it has been prescribed undqf:;'r.i'guf the rules. Rule 15 has been

i R
reproduced as under: P

i ™

!I.|' 'r~'||:| |' B

Rule 15. Prescribéd rate of interest- [Proviso to section 12,
cection 18 and sub-section {4) and subsection (7] of section 19]

(1)  For the purpase of provist to section 12} section 18; and sub-
sections (4) and (7] aof sgq:mii “19, the “interest at the rate
prescribed” shall be the State Bank af India highest marginal cost
of lending rate +2%.: | 8|
Provided that in case the State Bank of India marginal cost of
lending rate (MCLR) is not in ﬁ ﬁﬂmﬂrbe replaced by such
benchmark lending rates-which g State Bank of India may fix
from time to Hme'fnﬁf?mﬂ,'r,ﬁgﬁ%hﬂ‘emf public.

e
The legislature in its wisdor ir,;f sub r@jnal;g legislation under the
provision of rule 15 of the,;rlllgt}_f' ! }fg ned the prescribed rate of

interest. The rate of interest 5::[' determined by the legislature, 1s reasonable
and if the said rule is followed to mira"r'd’tl'ie' interest, it will ensure uniform

practice in all the cases.

Consequently, as per website of the State Bank of India L.e., https://sbicoin,
the marginal cost of lending rate (in short, MCLR) as on date Le., 02.0 3.2022
is @ 7.30%. Accordingly, the prescribed rate of interest will be ma rginal cost
of lending rate +2% Le, 9.30%.
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The definition of term ‘interest as defined under section 2(za) of the Acdt

provides that the rate of interest chargeable from the allottee by the
promoter, in case of default, shall be equal to the rate of interest which the
promoter shall be liable to pay the aiiuttee. in case of default. The relevant
section is reproduced below:

“rza) “interest" means the rates of interest payable by the promaoter or the
allottee, as the case may be. |
Explanation. —For the purpose of this clause—
fi} the rate of interest Eﬁu@eﬂbf&m the allottee by the promaoter, in cose
of default, shall be equal to tharatkofincerest which the promuoter shail
be liable to pay the allottee, ingase of defoult
(i)  the interest payable by the prom i:n the allottee shall be from the date
nt oraiyy part thereof till the date the
amount or part thepeof gud ntdres tharedn js refunded, and the interest
payabie by the allottee to.the pro ater ﬂ:;l lgaj-um the date the allottee

defaults in payment tothe pi mte e it is paid.”

e

|
Therefore, interest on the delay payments. from the complainant shall be
charged at the presm‘ii?:reﬂ ratie i&e.,f@ﬂﬁ%_ by the respondent/promoter
which is the same as is being Qantedftu the complainant in case of delayed

possession charges. LY

| i g
G111 Direct the respondent to pay cost of litigation,

. The complainant is claiming c?m'ﬁet_ts.ﬂijh'm'ﬂm dbove-mentioned reliefs.
& 2 ’

The authority is of the view that it I@'drﬁpm#bﬁtm understand that the Act
has clearly provided Entieri:stl kand 1 'mh;plen;ﬁatiun as separate
entitiement/rights which the allottee can claim. For claiming compensation
under sections 12, 14, 18 and section 19 of the Act, the complainant may file
a separate complaint before Adjudicating Officer under section 31 read with

section 71 of the Act and rule 29 of the rules.
GV Direct the respondent to refund any amount recovered from the

complainant towards VAT or towards GST by way of compensation u/s 18(3)
or otherwise as permissible in law.
|
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There is nothing on record to show that any amount has been charged by the

complainant on pretext of G5T wh!prﬂas as per applicant ledger dated
22.02.2017 on page no. 77 of cumpiaint, the respondent has charged an
amount of Rs. 6,07,886/- tnwardi!s contingency deposit for VAT on
032.03.2017. As per clause 23 of the flat buyer's agreement dated 05.06.2014,
the buyer is liable to reimburse the déveluper towards government demand,

rates, cess, wealth tax, etc. whemar mm or leviable. Relevant part of the

“Clause 23 . .3."1, o

The Buyer shall reimburse to H:IE :_ ,Lmd_fhun be liable to pay an
demand Govt rotes cesses, cha mﬁrﬂﬁ m:tiar' taxes of all and any kind
by whatever named called, whether levied, or leviable now or in future, on
land and/or the buﬂdm;g, as the case may Bﬁu,Fmﬂ'rLr.'iE-dute of its due and in
proportion to the super ared aft.l':! Hm'r i to the execution of the sale
deed in respect of the said Unjt irre na-.ga m:ﬁudﬁ: the Buyer hns nor
taken averpmsessia# or hasnot be«r; mjoying ,n'mhrfqﬁt af the Unit...

The promoter is entitled to mmm;&eﬂuttee for the permd up to
31.03.2014 @ 1.05% (one pemﬁnnuﬁémﬁent surcharge on VAT) under
the amnesty scheme. The pl"'éfmﬁr..?‘ %aﬂ ‘laf cﬁﬂge any VAT from the
allottees/prospective buyers during L’]‘IE penud 01.04.2014 to 30.06.2017

since the same was to be borne by the prﬂmnter -developer only. If for this
period any VAT has been charged the same ls refundable in case of availing
amnesty scheme availed by the promoter.

On consideration of the circumstances, the evidence and other record and

submissions made by the complainant and the respondent and based on the

findings of the authority regarding contravention as per provisions of Act,
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the authority is satisfied that the réspnndent is in contravention of the

provisions of the Act. As per page nu‘! 34 of reply, the occupation certificate
has been obtained on 12.10.2021 but l;here is nothing on record to show that
the possession has been offered to the complainant. By virtue of clause 21 of
the flat buyer's agreement euecuted between the parties on 05,06.2014,

possession of the booked unit was tu be delivered within a period of 4
months from the date of execution of the agreement with a grace period of 6
months, which comes out to be 05.042015.

=

Accordingly, the non-compliance of "Zpi'.andate contained in section 11
(4)(a) of the Act on the part of me' ', : ent is established. As such the
complainant is entitled for dalgﬁ& cﬁaqﬁ_"hxp charges @9.30% pa. w.elf
from due date of ]]ﬂSSﬁSfEIH Le 0 m‘t till, hﬂnﬁmg pver of possession
or offer of possession plus two munlhﬁ;ﬂhl;hwef is earlier, a5 per section
18(1) of the Act of 2016 read w%ith rulll: lﬁiuffl’thﬁ rules,

H. Directions of the auﬂmrlt‘w |
Hence, the authority hereby passﬁs ﬂ'um mﬂer and issue the|following
directions under section 37 of the Act toefisure co mpliance of obligation cast

upon the promoter as per &1* ﬁm@% nFr—:Emﬂ{u the authority under

section 34(f) of the act ﬂizl.'l 16 -

LN A
i. The respondent shall pay Iriterest at the' prescribed rate|i.e. 9.30%

per annum for every month of delay on the amount piah:l by the
complainant from due date of possession L.e. (05.04.2015 till handing
over of possession or offer of possession plus two months,
whichever is earlier, as per section 18(1) of the Act of 2016 read with

rule 15 of the rules.

S
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i The respondent is directed to pay arrears of interest accrued within

90 days from the date of order and thereafter monthly payment of
interest to be paid till date of handing over of possession shall be
paid on or before the 10% of each succeeding month.

iii, The complainant Is directed to pay outstanding dues, if any, after
adjustment of interest for the delayed period.

iv. The rate of interest cha rgeable from the allottee by the pramoter, in
case of default shall be chargﬁt’l@t the prescribed rate i.e., 9.30% by

the respnndent;prnmmﬁv ' :tqlthe same rate of intergst which

the promoter shall be hal:fle fo pay thr: allottee, in case of defauln 2.,

the delayed pﬂssessipn-lcﬁafi:‘iguraecﬁnn 2(za) of the| Act.

v. The respondent shall Irmt_. ‘anything from the complainant

which is not the part of buy er's agreement.
67. Complaint stands disposed of, I J‘

68. Filebe consigned to reg’nsp‘:.r._._l I [ Y,
e ReGY
u-1 — K | i i 'I'_____,__-—-—'-'_q
(Vijay Kufhar Goyal) i (Dr. KK Khandelwal)
Member w (B Chairman
Haryana Real Estate Eegn]‘iatdrj ﬁum:ﬂdt:.n Gurugram

Dnl:ed 102.03 3022
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