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A. Unit and Proiect related details:

Z. The particulars of the project, the details of sale consideration' the amourt

paid by the complainant, date of proposed handing over the possesslo

delay period, if any, have been, detailed in the following tabular form:

Regiitered vide no.

,rt, 351 of ?Ol7 dated'ZO'lt'?Ol
j.,, ,, lvalid till31.08.2oL8
lii.=' 'bs4 of zoLT dated \7,Ll..201'

valid till 30.09.2018

iii. 353 of 2OL7 dated 2O'LL'2011

valid till 31.03.2018
346 of 2OL7 dated 08.11.20

valid till 31.08.207"8

05.06.2014
(As per page no. I1{lgryLplaintJ
Penthouse aPartment no. L6l' on G,

iv.

Complaint no. 584 of 7021

Information

"lndiabulls Enigma", Sector 110,
Name and location of the Project

rRbSidential comPlexNature of the Proiect
Project area .ffin:-r* aateA 05.09.2007 valid tit

04.09.2024

1.0 oi }OLL clated 29.01..2011 valid till

28i,.0t.2023

DTCP License

lvf fAtnena In frastructure Private

Limited

64 rf 2012 clated :20.06'2012 valid till

tlt.0'6.2023

Varali proPerties

Name of the licensee

Name of the licensee

5. i Hngna r,egistered/ not

registered

Outt of execution of flat

buyer's agreement

Previoul; unit no'
floor of tower C
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-t

I ComPlaintno' 584 of ZO21 I

----l

(As p.Alom.rt l-tt.t alrtt'd 
_-- - 

I
I

26.07.20t1 on Page no.24 ol'the 
I

Icomplaint) _
u-J ,* oi shifting of unit from

I previouslY allotted unit to new
L'-it

11.09"2013

[As per page no. 2 5 of the complaint)

P*,th.r* drpl.. b".illg *;l}2b1 'i
20,t21t, floor, tower C

I&t_gT!gg" no. 55 of ccrmpllaint)

6780 sq. ft.

lA-t g.t!3gqno. 55 of c:omPlailt)

Tonstir.tion linkr:d PaYmerrt Plan

[As oer Page 70 of the cromPlaintJ

9. New unit no.

10, Super Area

Payment PlanIt.

dated

77 of

dated'

78 o1[

I nr a,oszsjool-

I tet Per aPPlicant ledger

I zz.oz.zotl on Page no'

I comnlaint')_t_^--

I Rs,3,92,34,4'B3l-

I (ot Per ;rPPlic;ant ledg;er

lzz:..0'z.zotz on page n()'

I comr:laintl| - ' : 
---

Xz. Total consideration

1E

T4

Total amount Paid bY the

complainant

Due date of deliverY of

possession

(As per clause 21 of the agrt

The Deve'loPer shall endea

complete the construction of

building ,/Ilnit within a Pe

Agreeme'nt subiect to

payment bY the BuYer(s) of Tc

Price pttYable according

Payment Plan aPPlicable to h

demanc)ed bY the DeveloP

DeveloPer on comPletion

co n stru c'Li o n / d ev el oP ment sl

finol call notice jeLl'e-!!)

of tht:

grace'

105.04.2015
| [C,alculated frorrr thr.: date

I up;."un',.n, i'e.; 05'06'2014

r I pr:ri,cd of 6 rnonths)
rl
f | (c.rr.u neriod ol 6 monthrs is

our t
he sai

time

ttal Sa

to tl
imorr
er. Tt

of t,

tal/ iss

ter, w'

)

:

!
V

e

e

s

e

e

te

to

allowed)
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thatt *ithi, eO days thereof, renlit all

dues and talke possession of the llnit.)
72.10.2021

(As per annexure C on Page no' 34 of

reply)

Not offered

1$. O ccupation Certificate

16. 0ffer of possession

TV, Delay in dtlliverY ofPossession

till the date of order i'e.,

t0.02.202'2.

6 years 10 months 05 daYs

Page 4

,ll.
. Droiect named "lndiabulls Enigmi'

rrl I

;t") situated in Sector 110, Gurllgrar'

lly:advertised by the respondent as

nprr:ssed with ther proje:ct and decidt'

he aforesaid projr:ct. The r:omplaina:

said project in terms of anL applicatic

cndent for provisitlnal booking of fl;r

looking amount of'Rs. Ii lakhs'
,l

:-
e "termi and condliitions for provisior

rt in, Enigma lSector 110, GuLrgaon"''f

otted a Penthouse aParliment trei

'th floor of br"rildilng bl:ck'/tower No

parl<ing spaces in the said project on

ision in building plan, duly approved

rnt house No. C L61 was shifted to pr

B. Facts of the complaint

That That the respondent floated. i

(hereinafter "prroject" or "said proie'

Haryana. This project was aggressiv

hot property. llhe complainant was i

to invest his hard-earned money in

ott',16 May 20.1L booked a flat iln the
l

in the format prescribed by thQ resp

in the said project and duly paitl the

.

The said apptication form detailled tl

re:;ervation of' a residential apartme

contplainant was provisionally al

apartment No"161 situate on the Lt

along with three covered-basement

abrr:ut 26luly 201J. Later, due to rer

the concernerl authority, the said p

Complaint no. 584 of 2021

I i:t"

rn,

5d

1g{1

rnt

ir:rn

;rts

rnLsl

The

einrg

to, C

,I1 0f

dbv

pr:nt
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hou:se unit No. CZ01[duplex), situate

aparltmentf flat") of the said project o

6.

Complaint no. 584 of 2021'

n 20th floor in tower C (" hLereinafte

11th September 2013.

sign a fresh application form for th

py of the old application form alo

of the old penthouse no, C L6L, an

a fresh application form in th

etailing similar terms and condition

gpw penthouse flat. The resPondert

ZO13 to the connLplainan'[ inforn:rin

and enclosing colry of the ledger vvit

mplainant tlill SePtember :2013

th fune 20L4' was; signed betlveen tlt

regards to ptlnthtluse llat lltIo. C 201 ji

ent it wasr stattld ttrat "'."the t

Bpyei Agreement shall supersede ttr

l,doculnent". It is in terms; of the sai

e said application form submitterJ

,ers, and other leltters issued bY t

restrrect of the said flat C-201 sto

buyer agreement is thus treated as t

itions governing the sale ol the saicl fl,

all other earlier drccument:s.

e

rt

Page 5 of

the complainant was req

penthouse flat and hand

all other rJocuments in

rdingly the comPlainant

fornnat of the



7.

9.

section 1 B(1) [a) of the Act of 201'6'

8, 'l'hat in accordance with the flat

IIAI1IIlIh
GU|IUGI?AIM

That the respondent company has fail

in accordance'with the sanctio$ed

the r:ompetent authorities and to gi

witfr parking spaces in accordarice

said flat buyer agreement. As Pdr sai

deli'ver possession of the flat within

tde date of execution of the said flat

Apnil 201'5.Thre respondent is the

excluding other charges to be Paid

tl're aforesaid pent house unit vr'fas a

wars to be paid. in installments, fhe

parking charges, covered free lprain

club members;hiP, gas PiPe line cha

Ttrat the comPlainant dulY pa

of the flat unit as and when t

cclmplalnant has been charged

stipulated and in accordance with

1(1. 'f hrat till date the total amount paid

Complaint no' 584' of 2021

to develoP and comPlete the Proje<:

ans and specification as approved b

possession of the said f ilt togethrl

and as stiPulated in clau:;e 2t of thr

clause, the respondent was obliged tr

maximum Period of 10 months fro

uyer agreement i.e. by about 4th I 5

re in clear brear:h of the manclat-e

uyer agreennent the tlasic sale pri

the complainant to the respondent fi

upoll to be Rs;,3,54,,78,000/- w'hi

d pr:ice was exclusive of EDC & lDC, r

nance securlty, power bacl<up ctrarg

es, and Prime locartion chaLrges'

ments on tim,e tovuards; the installnle

ancied by thra respondient' tn u611'r' fi

in payment of anY installment,

th an interest from the due clate

e said flat buYer agreement'

y the comPlainant or bY IBHFL on be alf

t-,dent amounts to Rs. 3,t12,34,483

ards principal amount and Rs' 9l,7Cl /-

r

h

lle

AS

3BPage 6 cl
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towards interest on delayed inst{llme

or towards interest (including earne

macle by or c,n behalf of the co

respondent in a statement of acc

complainant with respondent's lett

11. Thal. to make timely payments for th

loan of Rs. 2,50,50,000/- from a sis

IB|HFL flndiabulls Housing Firtr

complainant also entered into

per said tripartite agreement e

borrower, the resPondent as t

Finance L,td.) ers the grantor of

ol'the said loan of Rs. 2,50,50,0

the developer on behalf of th

bet,ween the borrower & d

05,06.2014" .

12, Thert in pursuarnce of the tripartite ag

a payment of Rs. 2,34,24,976f - in ''

dirractly whictr is included in the pri

to t.he respondent, the remaining an

by the complaLinant from his own re

'l'krat the respondent vide letter dat

of account arrd as Per said statemt

13.

PageT ol=

tere

dated 22 /02 /20L7 .

ources.

ed

oan

0 /-)

bo

velo

Complaint no. 584 of 2021.

ts. llhese payments towards principa

t money paid at the time of booking

plainant are acknowledged bY th

nt sent by the resPondent to th

said flat, the complainant obtained

rr.co[cern of the respondt:nt name.l

4$J. et Per the loan scheme, ttt

agreement dated 1'4.(18.20t4.
LI,

into between the comPlainant as

loper and IBHFL [lndiabulls Housi

itor), whereby TBHFL [the grant

ed to "disburse this loan directlY

r as per the insti,tllmr:nts ag

r in the buYer's aS,reernent da

enrenfr dated 14.08 .zol4, I'BHFL ma

ount of Rs. !,57 ,17 ,B}t / - h as been P

d22/02/2017, enclosed thre statem

nt of account, the resPondent raise

:!:::+:EI

arious installments to the respondel t

ipal amount of Rs.3,91,42,777 /- d

e

id



Complaint no. 584 of 2021

ards alleged VAT that has becom

decision dated 26 Siepternber 201:l

ing that "any agreement for Sale cr

on of the building is liable for paymert

fall within the description of a sale

any amount towards the said allege

the complainant was not bound t:

s a contingent liabilitY, Payme

&ll'of propertY", which is Yet to ta

leted. It is further :;ubnritterrl that the

of the amount/s trY r;hs HarYana Vh

VAT by the flat buYers including t

waldsVAT would not have arisen a

f thre resPondent ha:'; delivered t

nt within the time as stipulated in a

mr:nt. The comPlainant cannot

ent ofYaT or for PaY'ment:of GST, bo

nt of the own default on the Part of t

ion of the said flat on the d'ue date' T

that if any amounrt/s are recove

VAT or towards GS'I, the same shor"

f compensation unde:r Section 1B[3]l

n law.

e

d

rQ

,h

e

ld

of
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demilnd for contingency deposit to'

payrable on account of a Supreme Cou

as rnentioned in the said letter, ho

proprerty executed before the complet

of V'r\T on tranl;fer of property, woult

goocls". The cornplainant has not pair

VAlt' claim for the reasons being th

comply with a demand for deposit tr

uncler which r,rrill only arise "on trar

place as the building/unit is not coml

is no assessn)(:nt and determination

authorities whrich is payable to,ward

cornplainant. N4oreover, the lialility r

l

be attached to the comPlainhnt,

po:ssessirln of the flat to the cornplair

agreed under the flat buYer agr
l

suloiected to the said liability for pay

of r,vhich have arisen totally on acco

rerspondent in failing to give possesl

cornplainant therefore has also pra

by'the respondent towards the alleg

ber directed to be refunded bY waY

the Act or otherwise as permissible



4. ason for which the

HABIBdt
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t the onlY re

cffi

,ffi,d*l

Thh

project was the Promises and im

resprr:ndent herein with regard to th

unit under this project which srhb

cafrsing financial loss and imm$nse

the comPlainant herein'

15. Thert accordinlg to the said agree

received the physical possessio[r of '
I

months from the date of signing of th

2t:,11n.However, a Period of over 5 ?

de)Livery of pos;session i'e', 05'04'201

on 'pleaded b)' the resPondent] an

period of delirrerY of Possessio

Thiat the said llat buyer agreenient

onrs si<led in favour of tf'

unconscionatrle provisions in fes

re:;erved very high Penaltie$ uP

payment of e'ven a few daYs, the res

Iiabilities by various clauset,l t'9"

develoPer i.e', resPondent to rea

possession c,f the unit and furthe

ffiLe&$re penalty of Rs'5 per sq' ft'

ttre delivery of possession of the s

16.

id flat.

Page 9 f 3lB
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mplainant decided to in'uest in th

nse imPortance laid do'uYn bY th

timely possession of the pent hous

ently turned out to be false there

ardshiP, both PhYsical and mental' t

tul.!he comPlainant ought to harr

ie'flat within a maxinrum period of 1'

.: .-'ilil'i r 
r'

isali flat buyer agreelment i'e', 5th )u
. :iiilt, ,- I

i' l" ' ; . ^ -r l - ^l^r^

e

n

e

ty

d

nt

years has elapsed from the due clate f

. No fclrce majeure si'tuation has aris

ere permitting anY r':xtension of t

s br:en so worded as to render it tota

ainirrg afloitrarY elspondent, cont

: of'ther comlllaintlnt ;ts the ri:splond

n tlie buyer,lcornplainant for clerla ,ed

ndent protected its'elf fro:m the sim

clause 22. The said clauser entitles

.ar

he

nable extension in the deliverY of e

asubiects the develop er/res;pondent

r month on super area for the delar irt



ffiHARERI\
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cofnplainant was left with no lothe

30.112.20L9 to the resPondent' The

respondent that the complainant is

C. llelief sought bY the comPlaina

The complainant has sought followi18.

e cornp lainant.

cost of litigation.

missible in law.

i, Direct the resPondent to Pa

3,91,4i1,777 l- Paid bY the co:

handinLg over of PossesSion a

69 mr:nths [APril 2015 t

2,38,7 15,452.961'

ii. Direct the resPondent to refi

bY the resPondent fronn the

paYmelnts of installments bY

iii. Direct the resPondent to Pa1

iv. Direct the resPondentl to rr

comPlainant towards VAT o

u/s 1t3[3J or otherwisd as P(

0n the date oI hearing, the authoriQ

atrout the contravention as alleged

serr:tion L1(4)[a) of the Act to plead

D. ReplY bY the resPondent:

1!r.

Complaint no. 584 of 202t

when the Project w'ill be comPlet

the said flat will be tranderl over, th

option but to send a notice date

d notice whilst clearly inlorming th

tinuing with the Pro ject.

relief:
.:"-

il*tet.tt on the totai amount of' Fi

P'tf,inant for every month of delay ti

the prescribr:d rate, ruhichr for rleli'ry

]ernuary 2:,021) agElregarte:s to

nd of the amount of interest recove

omplainant at lTo/o I).'a. tor'^/arcls; clel

recOvel'red fl:clntnrC any anlounl;

towards GST by , /2''/ of ccrmpensatii

exprlained to the res;londernt/promo

to have been cornmitted in relatiort

ilty or not to Plead guiltY''

er

to

Page 10

when the PhYsical
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ThAt the present complaint is d{void

wi[n the sole motive to harass the

on the grouncl that the said clai

misconceived and without any basis

That the complainant looking into th

future monetary benefits willingly

resjirlential unit in the project of the

the request of the comPlainant

cornplainant a residential unit beari

of the resPondent.

22. Thrat the comlrlainant after due in

signed/executed a flat buYers

unit.

L,

21..

uced hereurlder:

That as per the terms of the a$lt€emr

everntuality of any dispute, if any, wit
1

th,e same shall be adjudicated throuS

therrein. Clause no.49 is being feprc
l

"C'lttttse 49: All or anY d'isPute

to the terms of this APPlicatio

the interPretation and validit

obligations of the Parties sha

failiing which the same sh

arLtitration shall be governea

or qnY statutorY amendment

in .,F6Yrr. The venue of the arl
hetd bY a sole arbitrator wh

v'hose decision shall be fi
APPlicant(s) herebY confirms

aPPointment even if the Per

23.

Complaint no. 584 of 2021

f any merits and has been Prefer

pondent and is liable to be dismiss

, of the comPlainant is unjustifi

s against the resPondent.

financial viability of the project and i

ppilied for provisional booking of

:espondent. That iit was only based cr

I a - r'l--

at' ttre resPondent allotl;ed to t

no. C-161 in tower "C" olF the Proj

on of the Project site voluntarii

nt dated Cl5.06.:20 [rl fot' the subj

iiritwat,tpecifically agreed that in t

,y

.:t

risrng out or touching upon or in relat.ion

and/or Flat Buyers agreement including

o7 ine ftrms thereof and the -rights 
a.nd

bL'settled amicably by mutual discussion

by Arbitration and Conciliation Act' 
.1996

i modifications thereof for the time.bt!:g

'tration shall be New Delhi ond it shall be

, shall be appointed by the Cornpany' and

al and binding u7on l:he Pa'rties' The

that he/she shall havet no obiection to this

ron so appointed as t:he Arbitrcttor' is an

ll be settled throu,gh Arbitrotion The

res;pect to the sulbrjec:t transferred ut:

the arbitration nrechanisrn as detailL

Page 11
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arbitration.

24.

25.

Thurs, in view of above section 49

submitted that, the disPute, if any,

That the comPlainant has not oome

and wishes to take advantage of hi

pnovisions of the RERA, which ha

innrocent cusl.omers who ar

contplainant in the Present co

su'brject unit with a sole Pur

sall investment.

ttrre comPlain,ant even thou

reads:

It [:; submittecl that the Present

of rleliverY as defined in clause

as in thel said clause it is clear

to comPlete tlhe construction f the

tinne. Clause ',21, of the said ag m

plai

ofi

com

ZIo

v

he

Complaint no' 584 of 202t

lany or is otherwise connected to the

,oitrr^t that notwith:;tanding such

oticint(s) shall have no doubts as to the

the sai-d Arbitrator, The courts in New

tion over the disputes ar'ising out of the

flat buyer's agreement, it is humbl

een the parties are to be referred tt

efore this authoritY with clean han

rr$qall.misdoings with the help of t

e" been ProPagateld for the benefit
: t: ri

t*drs,, ,and not delaulters, like

t. The r:omplainant tras purchased t

'estmetrt ancl monetar'7 gains out of t

]S

rQ

f

e

e

Iaintis notmilintainoblitl, and the prlrl

flat buyer's agreeltrerrt is ncrt sat:rosa

that "the rleveloper shall ernclei'tv

aid builtding,/'unit" rn'ithin the stiprrla

t has been given a sr:lr:cti'v'e rea'ding; rby

nvr:niently relies; on same' Tlrre clarfse

r to contplete the consffuction of thet sard

of three years, with a :is: months grqc:e-

f execution of these Flat lluyer' Agreement

the Buyer(i) of Total Sale Price payable

n optpfiLabir'to hit or as drtmanded by the

e

Page LZ f 3l]
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l,u

"Clouse 22 in the evenNuali'

posr;ession of the unit to the
'herein, 

excePt for the)' delr

fftrt)€ur€ / ttis- maieure condi

buyer penaltY of Rs. 5/- (ruP'
area) per month for the,Peri

HARERA
GURUGRAI\/]

Complaint no. 584 of 20ZL

The reading of the said clause clearl

apartment in cluestion was subject

towards the basic sale Price' As

shows that the delivery of'the unit

timely paYment of the instalmen

own in the Preceding Paras th

complainant hets failed in observing s part of liability of the said clause'

fdat it is pertinent to mention [rere
:hat from the very beginnirrg it was ii

the }<nowledge of the complainant, t t there is a mechanisrm detailed in t

fl{t buyer's agreement which lco
the exigencies of inordinate del

caused in comlrletion and handing o ot the booked unit i'e, enumerated i

#ffi*is agreement, which is at Page
ther ''clau se 22" of duly executed flat

of'tlne complainant along with their

rescinding from the duly executed

27 . 'f hrat the basis of the present comp

possession of the unit in question'

lflptmnq The respondent carves lea

ontract between the Ilartie:;'

int is that there :is a rlelay iin deliver

ol'this authority to refer & rely upo the claus e 22 of flert buyer's agreerne

whiich is being; reProduced hereun

of cleveloyter JitilinlT to of.fer- rtt\e.

yers within thet timet as sti'trtulatl'ed

attrihutable ttt the bu.ver/force

ms, the tlevelo,oer sl'tcrll p'q.y to the

five only') Per square feet (of su,c'er

of delay...., "

ware, having; kn'o'wlt:dge and are n

ahd does'not seem t-o be satisfied

t is lihus; obvir:us tkrat ttre crl mplainanr

r!!

th

is

thr:

of

ednd therefore, interest on the deposi

arnount has been claimed bY vir of the present complaint' It is furli

surbmitted that the flat buYef's ement itself en'visa;ges the scenari

dr:lay and the compensation the eof. Therefore, the contention that

in 4 months ancl 6 nnonthrs of execu' iott

3t]

possession was to be deliverfd wi

Page 13
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HARERI\
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of tLre flat buYer's agreement is ba

agreement.

That the bare Perusal of clause 22 o

that in the evernt of the respondent

proposed timelines, then in such a

p{nalty of Rs.5 l- per sq' ft. per n[onth

dElay. The aforesaid prayer is cfmp'l

se agreement between the parties' T

and provides Ibr consequences the

cornplaittant. tJnder clause 22 of th

pa,/ compensation at the rate of Rs'5

the proposed timeline. The respond

& r:ely upon the clause 22 bf

reproduced as:

"Clouse 22: ln the eventualitY of
the unit to the Buyerswithin th| time

attributable to the BuYer/.,

Developer shalt PaY to the BrPter

squore fee,: (of suPer area) Pxlmon

That the contPlainant being Nwa

consent of the above-mentioned cl

now evading themselves from co

truth ol'its erxistence and does no

oflfered in lir:u of delaY. It is thu

[stoppea from the dulY execu[ed c

Page 14 o

Complaint no' 584 <tf 202t

complete misreading of th

the agreement woulcl make it evide

failing to offer possession ltrithin thr

rcenario, the respondent would pily

as compensation for the per:iod of su<:

i.y'contrary to the tr:rms of the inte

..litr: :'

e said agreement lully envisages del
r,;.:.i(.;. j 

.

f in the form of r:onrPens;ation to t

agreem.ent, the rerspondenLlt is liable

- per sq. ft. per monttr I'or d[elay beyo

,t craves leaVe'of this authority to reli

bttyer''s aglreemr3nt, which is Lrei

,[ii'Taiting to offer the posses:sion of
pulaited herein, etxcept.for the dela;vts stt!pulated herein, except.t'br thet a'ela)v

aieuie / vis-rnaieure condititttts, the

n'alt1' of R:; 5/" (Rup'a7ss t'ive onl'y) per

e

o

d

r

ob

for the period tt.f delaY ...,.."

, having knowledge and traving gi

use/terms ol' flat bu;rer's agreemen

ractual obligations inter-arlia from

seem to be satisfie<l with the amo

r obvious that the comPlainant is

ntract between the P arties'

rIl

is

he

nt

SO

3Br



ffiHARERI\
ffieunuenntr

29. That it is a universally known fa{t tha

dela'y due to re,initiating of the existi

virtue of whichL all the bills of cont

the rlirections by the Hon'ble Supre

whereby the construction actiVities

watr:r required, for the construction

drirnking water for labour due to pro

for t.he water to totallY online P

of labour, raw rnaterials etc., wh]ich

fro rrr FebruarY' 20 1'5.

l

That as per the license to develoP

go\/ernment and the state governr

lay' the whole infrastructure in tI

amrenities such as drinking watpr, I

line, roads etc. That the state EQvel

amenities duer to which the constl

hit:.

'l'hat furtherrnore, the MinistrY

referrecl to as the "MoEF") and the

as the "MoM") had imPosed certa

rerduction in the availability of b

30.

31,

rnost basic ingredient in the constt

excavation of'topsoil for the manufr

nor manufzcturing of clay bricks or

of 50 kilometres from coal and lig

nrixing at least 250/o of ash with soi

Page 15

I

due to adverse markr:t conditions vi

g work orders under GST regime, b

tors were held betwtlen, delaY due t:

e Court and National Green Tribu

ere stopped, non-availabilitY of t

the project work & non-availability

s change from issuance of HUDA sli

with the formation of GMDA, shorta

triinU,ea for aroun d221, months, starti

were Paid to the staLe:f-',r:qject, EDCs'

rstru

'y of

:he Iv

rtain

I brir

tfu;iieu of the EDCs was supposed

licensed arba for providing the ba

rage, drainage including storm wal:

ent terribly failecl tc prov'icle the ba

on progress of tlhe pnojer;t ttras; ba

Enrrironment and Ilcrest (hereirraf'

inistry of MinLes [here'inaftr:r referrecl

restrrictjons rruhichr r€rsulte(l in a d

s and availabilitY o f kiln which is

ction activity. The MIoEF restricted

ture of bricks and further directed

les or blocks can be done within a racl

ite tlased thermal po'/ier pl'ants withL

The shortage of bricl<s in the region

I Complaint no. 584 of 2021

C

r

IC

)tv

r

to
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he

he
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rUt

nd

3[l



,32,

33.

HABEI}\
(SURUGI?AIVI

thel resultant non-availability of raw

of the project also affected the timely

That. in view of the ruling by the Hon'

of ;rlll the mining operations in the

withrin the area of aPProx' 448 sq'

Gurgaon inclucling Mewat which led

other materials which derived fro

directly affecterd the construction

APart from thr: above, the folllwin

delaY in timelY' comPletion of the P
I

a) 'fhat cornmonwealth garnes w

Dur: to this mega event, constfucti

conLstruction of commonwealfh

onr,vards in Delhi and NCR regiPn'

in t.he NCR rel3ion as most of t$e I

recluired for the commo

in the NCR rergion. This drastically

flCR region',rrhich had a riPPl( effr

complex.

b) Moreorrer, due to active i

National Rural EmPloYment $uar

Urban Ilenelval Mission, there wa

in the real esrtate market as the av

colnmonwealth ganles the labour/
l

region for security reasons' This alst

respective states due to guflrant

Page 16 l'3[]
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aterials required in the constructio

chedule of construction of the Pro

Ie Apex Court directing for suspensio

ravalli hill range in state of Haryart

ms in the district of Faridabad art

a situation of scarcity of the sand a

the stone crushing ractivities , whi

Ies and activities of the project'

ciiCumstances als;,0 contril:ruted to t

re organized in Delh in Or:tober 20L

n,l of' several big'projr:cts including t

es village took Plrl<.:e irr 2009 a

ls led to an extreme l;hortage of la

kEi; were forced to leave the N

led to immenLse sirortage of labor"rr fo

tir fOrce,got elnploy':d in s;aid proi ts

e$,,. Moreot'er, during 1t

e

d

r

e

R

e

ke

ted, the availabihtY of labour in he

an,C hampered ttre derrelopntent of 1: is

plementation of social schemes I

tee Act and |awaharlal Nerhru Natio

a sudden shortage ol labour/work

ilable labour preferred to r'eturn to t eir

d emploYment bY the Central /S te:

ral

CC



ffiHARERI\
fficl;RtJGRA\t

Gdu.tnment under NREGA

shortage of lahrour force in

and

the

----:
I Complaint no. 584 of 20?l

This createcl a further
JNNURM schemes.

NCR region. Large numbe,rs of real esta

p{rt on the contractors engagedlto li t various activil[ies in the proj t

dur: to which there was a disput$: with the cr:ntractor:s resulting in

proieg15, incluiting our project were struggling hard to timely cope up wit

thelr: construction schedules. Also, even rafter successfrul completion of thr

conlmonwealth games, this shortage continued for a long pr:riod of time' Ttr

said fact can 'be substantiated by 
^ews;paper 

article elzrborating cln ttl

abo,,re-mentiorred issue of shortage of labour which was hanrpering

construction projects in the NCR regipn'

c) Further, due to slow pace orffi+ffiilftion, a tremendous pressure w

fcrrelclosure ancl termination of their contra'cts and we har:l tcl suffer hu

l.ss;es which resulted in delayed timelines. T'hat despittl ttre bes;ti efforts' t

gr:ound realities hindered the P grerss of the Prnoir:

ar,1rarded the rlonstruction of ttre p

cornpanies of India. The said cgntra

erntire project for approx.T-B fnont

clzly when the central government i

Druring this period, the contractor

latlour. During demonetization, the

fapped at Rs. 24,OOO Per wee\ init

the site of magnitude of the P[ojec

rlaLy ancl the work at site got alm

lzrlbour being unpaid went to their

S

o

:e

e

)emonetizatjon: The resprondent h 
t 

d

jept to one of the lee.ding constructitrn

to-rr/ gstnpany could trot in:rplement ttire

t

rs w.e.f. from 9-10 Nr:l'ember 201'5 tfire

;ued notification aborrt dentonetizati'Q n'

oukl not make prayntent in cash to r]n'

ash withdrawallimit for comp'n1s5 r'tas

lly ruhereas cash paymentrs to labour 'on

in question is Rs. 3-z[ lakh:s approx' fler

;t halted for 7-B motrths as bulk of the

rmetowns, which resulted into shorl'frge

n o['the proiect in qttestion got delaf'ed

Page 17 c'1'3[l

of labour. Hernce the implem(ntati



ffiHARERI\
ffieunuenml I Complaint .ro. 584 of 20?1'

on account of the issues faced by contractor due to the sard noltificatio, cl

central governlnent. That the said event of demonetization was beyond th

control of the respondent company, hence the time pe::iod f'or ofl'er

poss;ession sho,uld deemed to be extendeld for 6 months c n accrlunt of thr

aborre.

In las:t four successt
d)

yea,rs i.e. 201,5-201.6-20t7 -2018, Hon'ble National Green'l'ribunal has b

pas;r;ing orders to protect the envirorlm,ent of the country zrnd especially't

NCR region. The Hon'ble NGT h4d P orders governing the entry and e

o1 v,ehicles in NCR region. Also, thd'ho*lbltl NG1 has passed orders wi

rcrgard to Phasing out the 10-Y irl, diesel vehicles frornr NCR' Tl e

.e
pollution levels of NCR region !'ut n,oUitb high for couPle of Years at

time of change in weather in Novemtler evel)I year' I'tre cOntracttlr f

rr3spond(:nt could not undertake construrstion for 3-4 rnontlns in comprl:tan

l

of the orders of hon'ble National G fribunal. Due to this, there wa

ths as labour went hack lro their homelrrcwns' wLrich rels'ull:

r€

a

,d

rd
in rshortage o[ labour in April -May 2015, November- Decemb'er 20Ltt at

Novemtrer- December 20t7 ' The diJtiiii administration is;sued r[he requis; te

directions in this regard.

In view of ther above, construction

lLlZ months cltte to the above stated

feyond the control of the resPpnde

to be added for calculating th( deli

irdly al.fected for:' 6-

:lition :; whi ch rvrTrgre

woulclalso require

:r if any.

,rral ol.her allottpes

:.ent of' construct.io n

radly impacting anc.

Page 18 r:rl'3[l

e)

v\/ere in default of the agreed paym

linked instalments was delaYed or

delaying the imPlementation of th



s)

ffiHARER,q
ffiouRUGRAM I Complaint no' 58'[ of 2021,

Inclement weather cqnditions viz. Gurugran[ Duer to hea

rairrfall in Gurugram in the year zotland unfavourabre)w€athe'conditionr

al[ the construction activities vfere badly affected as the whole town w

waterlogged and gridlocked as a result of which the irmplt)men1;iation ol

pr6lect in quelstion was delayed for many weeks' Even various institutiot

were ordered to be shut down/closed for many days during that year due

aflverse/severe weather condilions'

outbreak of COVID-19, the GovPrn

amd preventive stePs and issu(d

thr: spread of COVID 1g and de

commencing from ?4th Marclr, 20

restrictions mainlY non-suPPlY

lor:kdown Period, due to which all

across the country in compliarice to
l

the spread of'COVID 19 was even

Onganization on March 1,1',2020,

Majeure" event, considering it a

br: beyond the human control, and

Haryana Real Estate RegulatorY A

notification bearing no. No'9/

2l;.05.2020 r:xtended the comPle

extended corrnPletion date autom

c0rona virus.

That the connPlainant has inves

IID- l9:' In view of tlf e

lntiliifr tndia took'uarious precautionaf'Y

!ou! advisories, time to tirne, to curttil

lared.ia compietr: lockdoram in Inclfa,

l0 midnight thert:by imposing seveJal

f non-essential ser'trices during tfre

re Construction nrork got badly effectl[:d

the Iockdown notificzrtion.,AdditionaJIIy,

leclaredia 'Pandernic 'by Worla Healtn

na COVtn-19 got classifiedl as a "Fofce

rn..,],orof rtatural calamiity i.':. circumstz

eing;a force maieure llelriod' Furthelr, 
[he

thority GurugrarnL also vide its circul;'rln /
-2020 HARERAT'GGIr4 [Arlmn), daf ed

ion date / revised complertion date or

tically by 6 mont.hs, Jue to outbreatt ol'

its money is an on-p;oing proiect arrtl is;

lertinent to note that the construclicrfr of

Pager 19 r:rl'3{l

34,

registered under Act of 2016f tt is



35.

HARERYh

GUl1UGRAIV1

the s;aid project is already complet

tor,velrs have tleen received from

Deprartment, Chandigarh. That the co

the unit of the complainant was bool

the r:oncerned tower was aPPlied bY

same was alreztdy received on 12'1'0'

That based uPon the Past exPeri

merrtioned all the above contin

exercuted between the parties and in

02L.

I

Clause 39: "The BuYer qgr€es

deliverY of the unit to the BuYer

a, Earthquake. Floods, fire,
other calamitY beYond the af denelo'Per.

b, Wor, riots, civil commotio4, acts f terrorism.

c. lnabilitlY to Procure or gen{ral

facilitirzs, mqterials or supfilies,

outs, action of labour uniofs or

unforeseen bY the develoPln

d. Any lelTislation, order or rfle or

or any other AuthoritY or,

lf on.y, competent authoritl1eil
grant ,ef necessarY aP for

f. 11ony matters, issues relating tb

notiJications bY the co

any litigation before
g. Due tct anY other force maleure

Then the DeveloPer shall bP enti

for completion of the said PomP

Complaint rro. 584 of 202L

and occupation certificate for all th

irector Town {lt CountrY Planni

struction of the al,leged tower in whic

is also comPleted vrherein the OC

e respondent orn 19.04 .2021and t

ces the responrlent has specificall

iet in the flat buYer's agreemel

t$b,i.atua them in "Clause 39" which

the DeveloPer delaYs in

and/or anY act oJ-God, or onY

)rtoge of energy, lobour, ecluipment,

iluie of transportqtictn, sl:rtikes, lock:

c:quses bey'ctnd tl're cantrol o.f or

lation made or issued lty the 'Cictvt

delays, withhrtlds, tlenie:; the

it/)Tuildirt,g or,

fl"'appfov als, p erhtissions, not ti ces,

rity(ieb) become subiect matter of

vis rnaieure conditions,

to p ro p o rtion ate 0.Ytens i o n oJ' ilime

, ab<lve, there was; a delay itr sanctionr

m the dePartments.

Page 20
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S

rf

e

e

1te

,Of

he

ng

tm

ial

IVII

IYS

an

in

3[iPageZL <>

been referred to, fot' the PurPose o

omplaint i.e. the flat buyer agreemerl

or to coming into force of the Act

e adjudication of the instanl[ complai

nd compensation, as; Provided und

the flat buYer's agreement for sa

Satd rules and no other agreeme

ifi$ referred to or lr:okecl into in thr

iitticn before the commencement

her:€in above. Hence:, cannclt be reli

ent to rsell is e>lecttted bertweert

issions ,made above, no rr:lief can

,,investments in o'rtainiing requls
...

i . r I --l---^-^--'^+
constfuction and develoPment

limiiting to the e)(pe:llies rnade on r[

id proiect. Such developrrrent is bei

all the monies that it has received fr

loans that it has raised from fina

the real estate market has gone do'

to carry on the work'with certain del

ioned reasons and the fact that onr

yers of the Project have defaulte

HARERI\
GUI?UGI?AIVI

That the flat buYer's agreement has

geLting the adju dication of the instant

datr:d 05.06.2014 executed much Pr

201r5and the rules of 201-7. Further tl

for: the purpose of granting interest

Act of 2Ot6 hirs to be in reference

exercuted in terms of said Act and

whereas, the fl.at buYer's agreement

proceedings is an agreement execut

RETLA and such agreement as referre

upon till suchr time the new agree

parties. 'Ihus, in view of the subn
I

granted to the comPlainant' 
l

T'hLiit the respondent has ma$e hu

approvals and carrYing on the

'll.,lDIABULLS ENIGMA' project not

ercl'rrertising and marketing of the s

cairried on by developer by investinl

thLe buYers/ customers and throug

inLstitutions. l,n spite of the fact tha

136.

37.

badly the resPondent has managed

various abovQ mecilused due to

av'erage more than 50o/o of the b



38.

ffiHARERT\
ffiGURUcnAM

ma}<ing timelY PaYments towands

inprdinate delay in the construption

project "INDIABULLS ENIGMA" has

has now reached its Pinnacle i

dev'elopers/Promoters who have s

p{riod and have abandoned th! Rroi

That a bare perusal of the co]Urp-l

complainant has miserably failed to

has merely allr:ged in its complaint

hiln,ding over of possession buthave

complainant has made false and b

intention to rertract from the a$reed

buyer's agreernent dated 05'0q'201

(opies of all the relevant d39, me

ti
uted

ith
rese

record. 'Iheir authenticitY is

clierr:ided baserl on these undis

40,

li. f urisdiction of the author

The authoritY observes that

jurisdiction trl adjudicate the

E, I Territorial iurisdiction

r{sr per rrotifir:ation no. 1,1921201'7

[nd Country Planning Departr]nent,

,AuthoritY, Gurugram shall be enti

Page22 tt

eir

octtmenl:s.

t complaint.

Complaint no. 584 of 20?1

outstanding dues, resulting int

vities, still ther construction of thr

ever been stoPPed or abandoned a

similar ti

comparison to olher

rted the project around

t due to such reasons.

n+e""rU sufficiently elucidate that t

nktria case against the respondent a

out delay on part of ttre relrspondent

led io substantiate 1:h.e satre. That t

seless allegations with a mischievo

real esta

n

ie

S

rm$ and conditions dulY agreed in t

ent.ered into betlveen the parties'

have been file:d and Placed on l:

d,lipUt6. Hence, the comPlaint

territorial as well as subject mal:

TCP date d t4.12.20 [7 issrued bY Tcr

he jurisdiction of Real Estalte Regulat'

Gurugram District frrr all purpose

/n

ry

th



HARETq
GURUGRAM

offir:es situated in Gurugram' In the

situated within the planning area

autlhority has complete territorial

conlPlaint'

E. II Subiect xnatter iurisdiction

41.. Section 11[a)('a) of the Act, 20L6

responsible to the allottees as per

reprroduced as hereunder:

Section 11ft)(a)
Be responsible for all obligatiofts,

provisions of this Act or the rulef and

allottees as per the agreement for so

the case ntay be, till the conveyance

as the case maY be, to the allot\ees, o

of allottees or the competent arJthortt

So,, in view of the Provisions of the

hers complete jurisdiction to decide t

of obligation:; bY the Promoter lea

clecided by thre adjudicating officer

Sectton 34-Functions of the

34(fl of thrz Act Provides to

the promol.ers, the allottees

rules ond regulations made

+2,.

stage.

F" Findings on the obiections

F,l. Obiection regarding comPlai

invocation ol' arbitration'

[h. ..tpondent has raised ian

invoked arbitration Procee{ings

+3.

agreement rvhich contains {rov

Page 23 l:38

r, es th€ case maY be;

Author
ensure

and the

thereur

Complaint no' 584 of 20 21

resent case, the proiect in question il

f Gurugram district. Therefore, th

risdiction to deal with the Prese

rovides that the Promoter shall

ent for sale. Section l'1(a)(a)

ibilities and functions under the

ulcttions made thereunder or to the

or lo the association of allottees, as

ll the apartments. plots or buildings,

the common areas to the associtttion

plionce of the obligations cast' upon

I estate agents' under this tlct a'nd the

ct of llrcquoted above, [he autho

e complaint regarding non-complia

ing asirle compensation rnrhich is to

f pursued by' the complairtant at a lar

by the respondent:

is in breach of agreenrent for

ection that the comPlairlant has

as per the Provisions of flat buY'

ions regarding initiation of arbitra

ty

ce

Lot

r'si

orr



ffiHARERA
ffi, GURUGRAIu

proceedings in case of breach of agreement' 'Ihe follow'ing clausre has beet

incorporated w.r.t arbitration in the bruyer's agreenlent:

,,Clause 49: Alt or any dispuQ arisirlO out or touching upon or in relation

to the terms of this ippli'cati[n ordtro, Flat Buyers agreement including

the interpretation aii iatidil, tf fu, turms thereof and the right's' and

obligatio,ns of the parties snfh ae tptura amicably by mutual discussion

failing which the some shail bl serclld through Arbitratio.n The arbitration
'shatibe governed by Arbitlationland Conciliation Act, 7996 or any

stotutory amendmenisT moa\trcaUlns thereof for the time being in force'

The venu'e of the oiiiiotio, slaU belNew .Delhi 
and it shal',0'!l':'UI^:,:?l:

arbitrator *no ,niii a,, oppli'rcd1['by.irthe Compa.ny yd.yho:: d':::'::.
shatt be finat and bi;i;; Vi" Viip",ariies' ,*' ol!':::i!! ,:'::!!"

c o nfi rm s th at h e/ she 511 s11 hq{ e'ho:";i':;;';,;;;;;i,;,;;"o' 
'ni 

e,aii*?r;ii"sn emptovee or advocate of the

c o m p a ry,' o r i s o t n ii i * i o ni, r,l,t i $ii.iii 9 
o 

.ry' 
o a ll a' ! t!1: 

l !,',' :: 
n t,ll

ZZ;;;,;"iir, 
",,i,'ii'ii,,ai's 

lucn ,relat,ion!t-p /^::::i'.'"',')!,1',,,!,n!,'i#,,iitit)",no,',"io'rr * a*ait i!to'fie in,cepend'lence or imptartiatitv'of

the said Arbitrator Tlhe courts li' ru''r,lz Delhi .alon.e 
sha't'l,,ho:'? 

'!:,' t ttion,/tlPartmentjurisdic:t,ion over the disputes arislng ortt o-f the Atpplicc

4+

BttY er s A g reem ent " " ""'

Ther responclernt contended that a

apprlication fc,rm duly executqd be

agreed that in the eventualityt of a

provisional booked unit by the com

through arbitration mechanism' Th

jurisdiction of the authority lcann

artritration clause in the buyer's ag

i'\) of the Act bars the jurisdiction o

rvithin the purview of this authori'

'l[hus, the intention to renderlsuch

clear. AIso, stlction BB of the 'fct sa

in addition to and not in deroflation

[irr,. being in force. Furthef, th

judgments of the Hon'ble SlRre

l>age 24 38

complaint no. 584 of 2021

On:'to this aPPointment even if the

per the terms & condi[ions of t

n the parties, it was; sPeclfica)

y d,ispr,rte, i1f anY, wil.h rer:;Pect tt:

Iainant, the samt: sherll be adiuclicat'

authority is of the rcpinlotr ttrat 1:

t be fettererC by the 'existence of

ment'as it maY be noted that secti

Courts about any matter which f'

, or the Real Estate Appellate Tribur

disputes as non-arbitrable seems to'

that the provisions of this Act shall

of the provisions of any ottrer la"rr t'or

authoritY Puts neliance 0n catena

e Court, ParticularlY in National

al.

be

be

:he

ls



ffiHARERI\
ffieunuenruvr

Corporation Limited v, M. Madhusudhan Reddy & Anr' (2012) 2 SCC 506

wherrein it has been held that the rernedies provided under thel consurner

protection Act are in addition to and lnot in derogation of the other laws i

force, cohseQUrently the authority wQuld not be bound to refer parties

arbitration ev€:n if the agreemQnt

clause. Further', in Aftab Singh and

Consumer cos:e no. 707 of 2075

consumer Disputes Redressal comrpission, New Delhri INCDRC) has hel

that the arbitration clause in agped#ffi6 between the complainant a

brrilders could not circumscribe the j

pi:rrils are reproduced below: 
I

l

"49. SupPttrt to the above vi/w is'a

ie,ai' Estate (Regulat'ion und

Estate Act"), Section 7e Qfthe

"79, Bar ctJ'iurisdiction - No civil cot

suit or Proc:eeding in rePPect

adiudicatin,g officer or tle AP1

this Act to cletermine and no i

othtzr authoritY in resPeqt of a

of any power conferred pY or

It ctttt thus, be seen that'the sa

Reql Estate Act, is emqowe

dictum of the Hon'blelSu

matters/ disPutes, whicP the

empowered to deciQe, a

Arlt i tr a ti o n Ag r e e men tlb etw

large extent, are similar to t
Co,qsumer Act.

' 

Corrrqurntly, we unhesitati
Builder and hold thatPn Ar
Agreements beA,tteenl the

of the Civil Court in lesPet
Reg' ul ato rY Autho r itY, eftatrti'Re g' ul ato rY Autho r i tY, ef ta b t$

the Adiudicating )fficer, oPPo'

the Real Estate APPellqnt Tri

56.
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n the parties had an arbitratior

v. Emaar MGF Land Ltd and

'ided on 73.07.2017, thre Nation

*,t$illction of a consunler' The releva

terifu ffi e; it I ii"es: oY th e r e c e n tlv..e y c1 e d

va6pnanQ lsiizpta (for short "the Real

id'A,ct'reads as follotvs: -

tlaie Tribunal is empow'ered b7' or under

iunctisn shall Lte granted lt,y an,v court or

action t:oken or to be taket,n in ptursuance:

der this Ar:t."

shall have iurisdiction tct entertain an)"

an)v' matter w'hich t:he Autho"rity or t'het

p r a,v is i o n exp r e s sly ts u sts t h' e i ut r i s d i cti o rr

of uny ntatter whttch the Retil Est.otrt

,d u,nirn Sub-s;ection (L) ol'section 20 or

ted tlnder Sub'.section (1') o1'Section 7 'l or

unal est,qltlished uncler Section 43 of t:he

determine. Hence, in view of the binding

Court in A. AYYaswamY (st'rPra), the

uthorities under the Real Estat:e Act are

non-arbitrable, notwithstartding on

n the parties to such matters, v'hich, to,a

disputes falting for resoltttiion under the

gly reject the arguments on behalf of the

iiration Clause in the afore'stated kind of

Com1tlainant ttnd the Builde'r cqnnot
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14s.

circumscribetheiurisdictionofaconsumerFora,notwithstondingthet
amendmentsmadetoSectionBqftheArbitrationAct,,,

While consideriri tfr. issue of mai[rtaipability of a complailt before

consumer forurn/commission in the {act of an existing rarbitratirln clause i

the builder buyer agreement, the $on'ble Supreme Court in case titl
l

as M/s Emaar .MGF Land Ltd. V. Afta

30/2075 in c'ivil aPPeal no' 2

t!.LZ.ZO1B has upheld the afoJesai

in Article t4t of the Constitutio]n o'f

Court shall be binding on all coui

accordingly, the authority is bor[nd

of the judgemernt passed by thelsup

"25. This Court in the sertes Pf j
prov'isions of Consumer

199ti and laid down thotcom
a spsgiq! remedY, desPlte tht
proc:eedings before Co4sume

committed bY Consumey Fort

reason for not interiectilg Prt

on t,he strength an arbitlation
Con,sumer Protectioh Acl is a r
is o defect in anY goods br se

in w'riting ntade bY'a comPlait

of the Act. i"he remedY ydy

4(,.

ionrplaint bY consumer ps defi

caused by a service Prqvider,
provided to the consumpr wht

noticed above."
'l'trerefore, itr view of the above jud

of the Act, the authority is of the vi

riights to seek a sPecial remedY a

bontu*.r Protection Act arfd A

arlcitration. Flence, we have no hes

the requisite jurisdiction to enter

[o.t not require to be referreP to itration necessarilY.
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Singh in revision Petition no, 262

72-23573 of 2077 decided o

judgement of NCDRC and as Provider

dia,the law declared by ttre Suprenr

ttW*$in the territorY of India an

t#ill*trt.said view. The relevant pa

me Court is reProduced below:

ments a:; notic'ed above c'onsiclered the

ion"Alt, 7986",gi,well as Arbitration Act,

int'i'hder Consumer Protection llct being

btzing'.an ar,bitration o,gree'ffi€rtt tl1€

Forum have to go on znd no error

r on'reiecting the applicotion' There is

',ings under Consttmer lDi'otet:tia'n Act

,irrt lty Ac'tt, 1996. T'het remedy under

mJd-v provided to a c(snsur'r'rer when theret

i ces.'Th e c tt m p I ct i n t rn e a n s'a ny o I I e 91 at-i o n.

ntt hrts alsa beert expl'ained in Section 2 ('c,l

,e Cctnsumer Protection Ac'tl is confined trt

ed under tlte Ac:t for tlefect' or de.ticienc'ie:':

the cheap and a qui,ck remedy has been

is the oltiect and purpo.se of the Act q:;

ements and considering the provisi

of 2016 instead of going in for

that complainant is well within thL ir

ailable in a beneficial Act such as

1S

e

iln

tation in holding that this authority AS

in the comPlaint and that the disP' te

3B
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F.Il.obiectionregardingdelayduetoforcemaieure
,17 . The respondent-promoter raised the Contention that thre construr:tion r:f'th'

proiect was delayed due to force majeure conditions such as commonwealt'

games held in Delhi, shortage of labpur due to implernentation of variou

social schemes by Government of In{ia, slow pace of constt'uctiion due to

dispute with the contractor, demorfetisation, lockdown due to covicl-1

various orders passed by NGT and wqather conditions in Gurugram ancl nor

pflyment of ins;talment by diffefent
'[Uott..t 

of the project but all the ple

adrr;anced in this regard are devoid ,merit. The flat buyer's agreement wi
'l:

exer:uted betrnreen the parties on:0 ffidOr+ and the events taking Pla

S

re

[,

v

r€

e

n

e

id

of

tre

such as holding of commohr'$eal gatnes. disPute with the contract

irrrprlementation of various sche by central govt. etc. clo not harre ar

ifirpact on ther project being {evel ed by the resPondent. Ttrough so

allo,ttees may not be regular in ng the amount rlue but lvhether t

ed with the said Project be Pttt

hold due to farult of on hold due to fault of some of tLre altotteels. Thu:i;, t:

SC

CS

or

w

US

r res,pondent cannot be gilien any,lenielncy on b;ased of aforr:si'

and it is well settled principle that a person r:annot tal<e benefit'

l

is own wrong.

.[]ll Obiectionregarding
prio,r to coming into 

force
nother contention of the

risdiction trc 8o into the

n accordancr: with the flat buj'er's

no agreement for sale as I

saicl rules; has been executed

the Act nowhere Providfs, can be so construed, thal: all Previ

of authoritY w.r.t. buYer/s

is that authoritY is dePrived of

ol or rights of the Parrties i

t executed betwee,n th€

to under the Provisions of the Ac

se parties. The authority is of the v
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agreements wiltl be re-written after cpming into force of the Act. Therefo

that situation vuill be dealt with !n accf rdance with the Act and the rules aft

the date of conring into force of the

odtne Act save, the provisions lf tn.l"g.u.*ents made between the buye

ancl sellers. The said contention has

of Nteelkamal Realtors Suburban

of 20lf whiclh Provides as un{er:

LL9. Ilncter the provisions of Sectt

possesston would be countey' from
for sale entered into bY the P71

registral:ion under REP.1.. Under t
giien a J'acility to reiise the fate

the provisions of the Act, rules ,j,a agreement have to be read an

interrpreted harmoniously. However, f 
f the Act has provided for dealing wit

certain specifir: provisions/situation in a specific/particular manner, the

tr^, under Sectiolt' 4, Th4 RE

contract' between the flat Oulcha'

L22. We have alreadY discusped t

qre not retrosPective in nalure,

retroactive or quasi retroac\ive e.

of the ,orovisions of REP;i.1 can

competent enough to legislate I

elfect. A law can be even frayed to

riights b,ztween the parties in' t!9!o

48.

doubt in our mind that the]RE'

interest after a thorough stt/dY a

the Standing Committee lnd
detailecl rePorts."

Als;o, in aPPeal no. 173 of 2019 titl

Ishwer Singh DahiYa, in order da

Appellate Tribunal has observed-

"34. Thus, keePing in view Qur a.

opinion thqt the Provisionlof
operal:ion and wi

the process of comqletion, in case of delaY

Page 28 o
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and the rules. Numerous Provisio

n upheld in the landmark judgme

'iAtai Vs, IIU and others. (w.P 27,

7ll, the dela.y in handin,g ove'r the

e alate mentioned in the agree'ment

and \EhLe allottee Prior to its
t provisions of REP,I., the proma'ter is

c-omptletion of proiect and declare the.

doer.s nttt conl:empl'ate reruriting of
an d' th e p r o mct ter.,...

t ab,ctv€ :;tttted provis:ions 6'f the' RERA

ey rnoy to sonte extent lte hqt'ingl a
I bttt then on t'hat ground the v'alidity

bet challenge'd. The Pa'rliafi'?tlt iS

having retros'pectitte or retroactive

affe c:,tsu ils rstinlT / ex i st,i rt g c o ntr o c t'u a I

"ger public interest' W'e do not hctv'e ony
-hrt 

,brrr, lrame.d in the lorger Pultlic
drsCussioh made qt the highest l'eruel by

Cb,mnittee, which submitted its

as Magic EYe DeveloPer Pvt. Ltd'

d 17.L2.2019 the HarYana Real Es

id discussio n, we are of the considered

ct ore quasi retroactive to some extent in

the offer/deliverY

,.

te

in
of

3B
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possession as Per the terms and

allottee :;hall be entitled to the in

reasonaltle rate of interest as prov

unfair ond unreasonable raq of
for sale is tiable to be ignore!'"

49. T$e agreemenl[s are sacrosanct sav

hav'e been abrr:gated by the Act itse

investor

btfyer agreements have been e>{ecu

leht to the allottee to negoti{te a

rl...rore, the authoritY is orl tne*

various heads shall be PaYable as

agreement sutlject to the condiqion

plans/permissrions aPProved bY

autkrorities and are not in conErav

ins;l-ructions, directions issued the

exorbitant in nature'

+F,l\/ Obiectionr regarding entitl$men

50. T'hrrl respondent has taken a stahd th
l

res;ponclent allso submitted that the

ernacted to protect the interest of

i;ruthority obs;erved that the respo

r,:nactecl to protect the interest of

settled principle of interpretation

Statute and states main aims & obi

time preamble cannot be used to

ot enti'[lr::d trlt

Complaint no' 584' of 2027

'itions of the ogreement for sale the

'delayed possession charges on the

in Rule 15 of the rules ond one sided,

pensation mentioned in the agreement

and excePt for the Provisions whic

. Further, it is noted that the builde

d in the manner that there is no sco

y of the clauses contained therei

ew that the chzrrges PaJ/able und

il #eea terms and conditions of t e

eithe same are inr accrlrrdance with tl

'lespective departments; /compe:te

tio:n ol' any other Act, rules, stat'ut IS,

under and are not unreasonable r

of tlPC on ground of cornpl'ainant bei

t the cornplainant are the investors a

the proterction of the

pl;ain1c unde:r section 31 ol the ll'ct"' l'

reambtre of the Act statr:s that the Ac

nsumers of the real estate sector'

ent is correct in stating tkrat the Ac

nsumers of the real es;tatr: sector' I

that preamble is an introduction

cts of enacting a statute but at the sa

efeat the enacting provlsions of the

t

381Page29 o
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Furthermore, it is pertinent to note that any aggrieved persoln can file I

complaint agai:nst the promoter if thQ promoter contra\renes rciluiolates anr

prorrisions of the Act or rules ot ..gufrtions made therr:undslr. [Jpon carefrr

perusal of all the terms and condiilo4s of the apartment buverr's agreemerl

it is; revealed that the complainant arie buyer and they have pairJl total prir:

of I{s.3,92 ,34,483 f -to the promoter tOwards purchase of an apartment in th

project of the promoter. At this stage,,it is important to stress upon tlr
li'l

definition of telrm allottee under theiAc!,the same is reproduced belclw fc

, 
l 

i ", ';;1 l.l.

rea6y reference, , . .ri.,,i,," 
.

,,2(d) ,,allottee,,in relation tb q refit,,eritllii proiectmeans the pter.sctn to

whom a ,plot, apartme:ntoi buitdinl, as the case may bb, has been ollotted'

sold (wheth'er'as freehold or leaseltotd)t or othery/i$e,transferrttd.,Lty t'he

promote'r, and inrCludes the person Wiihc,'sub'sequ.ently.acquire's.the said

allotment through sale, trapsfer or otherwise but does not' include a

person to whom such plot, alpartment or building, as the cose' nnay be' is

given on' rent;" 
i

, ln uiew of above-mentioned dpfinition crf "allottee" as well as zrll the tert
l

anfl conditiops of the apartment buyr:rr's agreemeltt exercul[ed beltwer

1

promoter anrl complainant, ilt is Cryst;rl clear that the complainant i'r

51

alJtottee(s) as the subject unit] was allollted to ttrem lcy ther promotr:r" 1'

i

cgncept of inyestor is not defined sP lsferle d in the Act' As per the definiti

gir,,en under srection 2 of the ACt, there will be "promoter" and "allottee"

thr:re Cannot be a party having a status of "investor"' The M'ahzrrashtra Fli

Estate Appellate Tribunal in its order dated 29.01'2019 in appeal

0006000000010557 titled asFvI/s Srushti Sangam Develolters Pvt' Ltd'

fio*opriya ,Leasing (p) t *.lnnalrn . has also held that the concep
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investor is not defined or referred in the Act. Thus;, ther contentiort

prornoter that the allottee being an investor is not entitled t0 protection

this; Act also stands rejected'

G. Irindings regarding relief sought by the complainant'

52. Relilef sought by the complainant:

i. Direct the respondent to pay interest on the total amount ol'

3,g1,+2,77'7 /- paid by the comilaihilnt for every month of delay

handing over of possession at the pr-eScf ibed rate, 'which for delay' of

months (April 2015 to f anuary 2\e!:1'taggregates to Rs' 21,38"'7 6,45"2'96
i

Direct the respondent to refund bf tt,u arnount of interel;t. rtlcgvered
ii.

I I

the respondent from the complai:nan'[ at lTo/o p.a. tovrards rie

payments of installments by the complainant'

Direct the respondent to pqy cost of litigation'

Direct the respondent to refund ilny amclunt recovered from l:

complainarnt to,wards VAT br tOr,varcls GST by'way ol'comp'r3ns;ation

1B(3) or otherwise as permissible in lar'r''

G.l Direct the respondent tO pay interest on the total arnrount of I

3,s r,42,7 t z t' p^ii;t ih" co mptainant fo r :Y".ry 
m o.nth 

" 
tiilil: l']1}ll3,::

;;?;;;r:;!,J.";J,;;;;;r;i-ibed rare, which for deray of 6e rrronths (A

2015 to fanuetry z}ZL)aggregfltes to Rs' 2'38'76'452'96/'

G. II Direct the respondent to fefund of the amount of interest recovered

the respondent from the comp[ainant atL9o/op'a' towards delav payment!

inr;tallments bY the comPlainant

53, In the present complaint, the complainant intends to continue rn'ith

project and is seeking delay possession charges ?rS prorrided under

proviso to section 18t1) of the Act. sec. 1B(1) proviso reads; as under:

iii.

iv.

Section 78: ' Return of amount and compensation

Page 31
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If the, promoter fails to complete or is unable to give possessict'n of arr

apartment, Plot or building, -

Provi'ded that where an qllottee does not intend to withdrow Ji'om the

project, he shalt be paid, by the promoter, interest Jor every ntonth of
'delay, till the honding ovir of the possetssion, at such rat:e as may be

prest:ribed

As per clause 2t of the flat buyer's agreement dated 05'06'2014

pos:;ession of the subject unit was to be handed over by of 05'04'201
54.

clause 2t ofthe flat buyer,s agreement provides for hando'u'er of possessi

and is reproduced belowr 1., 
t 

r

,1', i,i - '
As per clau:;e 21 The Developer shall bndei,i"our to complete the construction of

thi said building /llnitwithin aperiod of.ft1!'-mTthl:'-with a.six rnoyi'hs 17rac:e

period ther,eon"Jr'om the date of,exerusiin 6if 
_the lat lttuyers,Agret?rne,1't subiet:t

to timely paym'ent by the Buyir$) of Total Sale' Price payoltle accctrding to the

poyntent ruai appiicable i" ii^'or as dem,snded'by the Developer. Thet

Devetloper ttn completion of the construction /dtltelop"ment shall is-sue final ccrll

notice to the Buyir, wno ihatt within 60 days thereo,l-, remit all dues ond' tal<et

possession 'of the Unit.

55. The flat buyer's agreement is a pivotal legal docurnent whir:h should erlsLl

th,t the rilghts and liabiiities of b,th 'buililersT'pronlot'ersi a

buy,ers/zlllottees are protected candidly The apalrtment brlyer's agrerelrt

lirr/s do,v,n the terms that gove(n the sale of rtrifferr::nt k:inds r:I propert:ies li

nmercials etc. between the lluyr:rf zllld buiilden. lt is ln 1;

interest of both the parties tQ have a \^/ell-drafted flat b'u1ler's agreem

lvhrich would thereby protect the rights of br:th the builder 
'rncl 

buyer in

unfortunate event of a dispute that may arise' It should be d[rafted in '

sirnple and ulnambiguous language which may ber und'erstood by a comn

man with an rtrdinary educational background. It should contain a provis

about stipulzrted time of delivery of pr:ssession of the ap;artrnent' plot

burilding, as the case may be and the right of the buyers/ztllottr:es in cas

derlay in possession of the unit. In pre-RERA period it was a general llra

Complaint no. 584' of 202t

(f,n

or

rof

Page32



ffiHARERA
fficllRUcCM
among the promoters/developers to in,variably draft the terms of

apartment bu'yer's agreement in a Inanner that benelfitecl onll'

prornoters/deyelopers, It had arbitrary, tlniletteral, and unclear rclauses

eithr:r blatantly favoured the promoters/developers or gave them

be*r:fit of douLrt because of the total absence of clarity over the matter'

56. fire auttrority has gone througti the fossession clause of the agreement'

the outset, it is relevant to comment on the pre-set possession clause of tl

agreement wherein the possession has been subjercted to all kinds of tern

anrl condition:; of this agreement an[ the complatinant not Lreing in defau

unrler any provisions of this agr6btiitints and in complianlce with i

provisions, formalities and dodumeptatitln 0S pIOSCIitled by' thrre prom'ct
l

Ther drafting of this clause and incorporation of such c0nditiOns 'are not on

vaigue and uncertain but so heavily loadled in farrour of ther promoter a

in fulfilli
ag;ainst the allottee that even a single rlefault by the al|:rtteer
aB,;d.lI15L LllE drruLLES Lrrqr v v vrr 

1 

- ""'t,--
'bed bY thr: Promoterr m

forrnalities and documentations etc. as pr(lscrl

ssion clause ir,relevant lor the purpose ol'allottee anrJ 1-

I

cornmitrnent date for handing over Frossession los;es it'sr meaning'

incorporation of such clause in the flat fuuyrlr'S agreelnent try lJre prorno

is just to evarle the liability towards tirnell' deli"'ery o1 511brjec:t unit and

clelprive the allottee of his right accruing :rfter delay in poss':rs;sio n' :l'hirs Is j

to comment :rs to how the bufllder has misused his dominant position

dr;afted such mischievous clau5e in the agreement and the alllotl:'ee is left

no option bul" to sign on the dotted lines'

Aclmissibility of grace period: The rerspondent promoter has propos

cr:mplete the construction of the said building/' unit within a period

month, with six months grace period thereon from the date ofexecutio

the flat buyerr's agreement. In the present case, the prorrtrlter is seekin'

5'7.
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months' time as grace period. The said periocl of 6 months is allowed to th

prornoter for the exigencies beyond the contt"ol of the promoter' Therefor

the due date of possession comes out to be 05i.04.2015.

Adrrrissibility of delay possession charges at prescribed rate of inte

Thel complainant is seeking delay possession charges howe'rer, proviso t

section LB provides that where an allottee does not intend to rruithdraw fro

the project, he shall be paid, by the prortroter, interest for ervelrY month

delary, till the handing over of possession, at such rate ets lrlayr 5t' prescri

ancl it has beern prescribed under rjlte t.5 of the rulers' Rrrle lLS has be

rerprroduced as under: I 
' '' 

I 
" ''. "'

' of tntere:st- [Proviso to serctio'm 12'Rule 7!i. Prescribed rate
section LB and sub'section (A1'and 'subsection (7)t of sec'tion 791

(1) For the purpose of proviso to ,:;ection L1l; section iLll; and sult-

sec:tions' ftj and (7) of sectiott L9), the' "interest ttt t'he ral'e

prtzscribed'i shall be the'State Bctnk o.f'lndio higlinest rnarginal cct:st

of lending rate +20/0.:

irovided thqt in case the State Bank of lndia rnar,qinal

lerttling rate (lvlcLR), is not in use, it shtt'll be .replaced
bench"mark lei,nding rates which the .statet Ban!<-sf lndia'

from time to tinte for:,lending to the general public:'

in the :;ubordinrate legislLation uncler 1

provision of rule 15 of the rthles, has,rCeterminred the prerscriberd rate
59.

intrrerest. The rate of interest sq determin,ed by the leglislatgle, i:; reasonat

and if the saicr rule is followedlto award ther interest, irt will enrsure unifor

practice in all the cases.

6Ct. co nsequently, as per website of the State Bank of' Indira i.e.,, htttrls : I I slti'co

the marginal cost of lending rate [in short, MCLR) as on dal'er i'er'' 02'03'20

is t@ 7.30 o/0. Accordingly, the prescribed rate 9f interest will lbe rnarginal c

of'lending rate +20/o i'e., 9.30%'

Complaint no. 584 of 2021

cost of
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61,. The definition of term 'interestf as dlefined under section Z(,za) of the A

in case of default, shall be equirl to the rate of interest which th

shall be liable to pay the allottr:e, in case

reproduced below:

default. T'he releva

,,(za.) ,,interest" meens thp rate\of interest payable by the pramoter or the

allottee, as the cose maY Pe. i

Explanation. -For the pltrposelof this clause-
the rate of interest charleable)frg(rl the qllottee by the promoter, in case

of defauti, shall be ,qra]tg qfl7aig.'.ofinterest which the promoter shall

ie tiiau to pay the aibtlee,i, {frrd"iff-'ofautt'
the interesi piyaAU ny fie pro,$t"g.t$,,f.to the allottee shall be.from the dote

the ltromoter receivid tlle amfikii)t or apy part there.of.till the date the

amount or part thereof qnd ir4ef# t:heryo! is refunde.d' and the interest

ptiyctbte by'the attottei tlp qri frok-oigir inat 
.ne fr.oT the. date the allottee

'difaults 
in payment to tle'nroitat{rolin the date it is paid;"

Therrefore, interest on the delay payments from the r:om;rlainant sLrall

charged at the prescribed rate i.e., 9.30% by the respondent/pronlot
l

wkr:ich is the silme as is being S[antea to the complainant in casr3 of delayr

possession ch,arges 
l

pu5,5e55IUlI LIr,al E,EJ.

G.lll Direct the respondent to pay cost of litigation.

The complainant is claiming ctmpehsation in the above-n'rerntii,ned relie[s.

Thrr: authority is of the view that it is important to understzrnd that the lict
I seoarateha:; clearly provided intprest and compensatiol'l utis - - r

entitlement/r,ights which the allottee can claim. For claiming compensatiirn

under sections !2, L4,1B and section 19 ofthe Act, ther contplainant may lJile

a separate complaint before Adjudicating Officer under section 31 reacl wf tf.,

section 7L of the Act and rule 29 of the rules'

G.lV Direct the respondent to refund any amount reco'verred O:T^'il1:

co mplainant towards VAT or towards GST by way of compensal'iion u/s 18[SJ

or otherwise as permissible in law'
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Ther,e is nothin,g on r€cord to show that any amount has been char:ged by t

complainant on pretext of GST whereas as per applicant ledger da

22.02.2017 on page no. 77 of complaint, the respondent has r:harged a

amount of Rs;. 6,07,886l- towards contingency deposit for VAT o

03.03.2017, As per clause 23 of the flat bu'yer's agreement datred '05'06.201

the buyer is liallle to reimburse the develgper towards $overnLlntlnt dernan

rates, cess, weialth tax, etc. whether 
]jill9d."t 

leviable. Relevanl. part of th

bu1,r3v'', agreenlent is reproduced herbunder: -

"Clause 23
:

The Buyer shall reimburse tQ thi Devel,:tp,y and shall be liable to pay on

demand Govt. rates, cesses, chargei; tyeatth tax or taxes ttf all ttnd any kind

land and/or the building, as the case ma.y be rfi'om t:,he date of ltis due' and irt

proportion to the super areQ of the Unit prior to l.he execution of the sale

deed in respect of the said \lnit iffespectirte o)'the fact that the 
'Eluyer 

has nct't

taken over possetssion or has nttt been en1'oyi

The promoter is entitled to charge VAT fr om the atlottee for the ;reriocl up

31.03.20 74 @ L.050/o(one percfnt"vffiE$rcent surcharge on VAT) und

I'
the amnesty scheme. The pr{motqr shall flot charge any Vrtr'T from t

allcrttees/prosrpective buyers during the period 0t.Otl.20l|.4' to 30'06':20

sin,ce the same was to be borne by the promoter-developer onL)ly' If for t

amnesty scheme availed by the promoten'

0n consideration of the circumstances, the evidence and 
','5[er]i 

recorcl a

submissions rnade by the complainant and the respondent and based on

findings of the authority regarding contravention as per provisions of

period any VhT has been charged the same is refundable in ca:;e of availi

65.
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authority is satisfied that

isions of the Act. As Per

been obtairred on 12.L0.202

possession has been offered

t flat buyer's agreement e

p ession of the booked unit

nths from the date of execu

nths, which comes out to be

rdingly, the non-comPlia

)[aJ of the A,ct on the Part

rrrplainant is; entitled for del

66,

m due date of

offer of possession Plus two

r[1) of the Ar:t of 2016 read

Directions of the au

nce, the atrthoritY herebY

rections undler section 37 of

n the promoter as Per th

tion 34[f) of the act of 20]'

i. The resPondent shall

per annum for every

comPl,ainant from due
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whichrever is earlier,

rule 15 of the rules.
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34 of
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th com
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ii. The resPondent is dire arrears of interest accr

iii. The comPlainant is di pay outstanding dues, if [],, aft

from the allott.er: bY the ter, i

r the Prescribr:d ratr: i'e" .30o/o

e same rate of inte st whi

within

ent

ult i.

plaina

90 daYs from the date o ord and thereafter nnonthlY P

interest to be Paid till d handing over of Possession shall

paid on or before the L0 succeeding rnclnth'

to

teo

ofe

d

adjustment of interest fr rth delayed Period.

iv, The rate of interest cha

case of default shall be

the res;Pondent/Promo

the promoter shall be Ii

the de)taYed Possessio

Haryana Real I

e allottee, in case of

on',|(za) of the Act,

\/. The resPondent shall

which is not the Part o

Cornrplaint stands disPosed o

V.1- -u-?
[Viiay Kulfiar GoYal)

Member

fi'om the ccr

bu
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