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<2 GURUGRAM Complaint No. 3724 of 2021
BEFORE THE HARYANA REAL ESTATE REGULATORY
AUTHORITY, GURUGRAM
Complaint no. : 3724 0f2021

First date of hearing: 29.09.2021
Date of decision : 02.02.2022

1. Kavita Khanna

2. Nawal Khanna

Both RR/o: 733, Sector 15, part 2, Gurugram  Complainants
Versus. .

1. Vatika Limited 4 , g

2. Mr. Gautam Bhalla A _

Both RR/o: Tower _ﬁ.',:-Va*t'igaJ‘(J;ity Centre, 5t

floor, NH8, Near Kherki Daula Toll Plaza,

Sector 83, Gurugram, Haryana 122004

Respondents
CORAM:
Dr. K.K. Khandelwal " _ Chairman
Shri Vijay Kumar Goyal ! Member
APPEARANCE: g
Ms. Ritu Bhalla . Advocate forcomplainants
Sh. Pankaj Chandola - “Advocate for respondents

ORDER

The present complaint dated 14.09.2021 has been filed by the
complainants/allottees under section 31 of the Real Estate
(Regulation and Development) Act, 2016 (in short, the Act) read
with Rule 28 of the Haryana Real Estate (Regulation and
Development) Rules, 2017 (in short, the Rules) for violation of

section 11(4)(f) and section 17(1) of the Act wherein it is inter alia
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prescribed that the promoter shall be responsible for all

Complaint No. 3724 of 2021

obligations, responsibilities and functions under the provision of

the Act or the rules and regulations made thereunder or to the

allottees as per the agreement for sale executed inter se.

Unit and project related details

The particulars of unit details, sale consideration, the amount paid

by the complainants, date ofprupnsed handing over the possession,

delay period, if any, have be& de,ta]]ed in the following tabular

form:
S.No Heads D e Description
1. | Name of the prg}ect" Ut L2 Gity' *Hﬂme§ in “Vatika India
: Next, Sector:83.
2. Nature ofthe::pra]ect Group hnusilzg complex
3. Project area . | I 182,796 aeres
4 DTCP license no.and 113 of Eﬂﬂ_ﬂ_ﬁatEd 01.06.2008
validity status - Valid upto 31.05.2018
71 0f 2010 dated 15.09.2010
LU | validupto 14.09.2018
5. Rera Registration ng. - Not registered ]
5. Date of execution of ~ 21.09.2011
commercialpremises % | [pageno. 55 of complaint]
buyer's agreement - | A |
6. Paymentplan Construction linked payment
[ | 1) I { Pla.l'l
7. |Plotno. ~r “J1 % J “Apaftmentno. 802, floor 8
block B7 admeasuring 1738.24 |
| sq.ft. (page 58 of complaint)
i
'B. | Total consideration Rs.51,69,595/- as per
| statement of account dated
25.03.2016 (annexure R, page
119 of complaint)
9. Total amount payable by Rs.43,13,367/- as per

the Complainant

statement of account dated
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25.03.2016 (annexure R, page
119 of complaint)

10. | Due date of delivery of 21.09.2014
possession Due date is calculated from the
(10.1 Schedule for possession of | date of execution of the
the said apartment agreement.
The company based on its present
plans and estimates and subject to
all just exceptions contemplates to
complete construction of the said
Building/said Apartment within a
period of 3 years from the date of
execution of this agreement nless |
there shall be delay or there‘.g}iﬁﬂ b
be failure due to reasons|.
mentioned in clauses [“~._
(11.1),(11.2),(11.3) “and Clause| . ™
(39) or due to fajlure, nf allottee fj}- i ™
to pay in time the price of the said | .
apartment along with all other |
charges and dues in accordance A )
with the sﬂhedule of payments ] -
given in annexure 1l or'as per qﬁe I '.I I N
demands rufqed bjg the Compaqy | :.’
Jrom time to time orany failure on | 4
the part of the aﬂnt{qe{‘{} rmebfp’e
by any of the terms or mnﬂmans-
of this agreement )
11. | Intimation of possession . | 10.10.2015 |
A KN & *Note; Not valid as the OC at
that time was not ﬂhtamed by ‘
the respondent
- ‘ [annexure-R3, page 49 of reply]
12. | Notice for termination 25.03.2016 [page 47 ufreplyj
Letter of cancellation 24.06.2021 [annexure R4, paga-
52 of complaint]
13. | Occupation certificate OC is annexed in the paper|

book at page 55 of reply, but
that OC is not for the unit which
was allotted to the
complainant.
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Facts of the complaint

The complainants have submitted as under: -

That on the assurances given by the respondent as well as agents,
the complainants were much influenced conveyed through their
wide publicity and booked an independent floor in the said project
"Vatika India Next" being developed & constructed by the
respondent no. 1. It is pertinent to mention here that the
complainants booked a flﬂdr"t{;ggtﬁgr.-ﬂefure booking their flats,

""’ni'ﬁt'-?With the officials of the

she alongwith their friends
respondents and told that the,jﬂwant to purchase the independent
floors on the same floor or lhtf in a low-rise and want their floors
in same tower/plot: ’

The officials of the respondentﬁn 1told the cun}p}amauts and their
friends that two OBBHK flats and pneZ BH K*ﬂéqnvere available on
the same floor. On\ thi§, ‘the cnmplamanrs anﬁ their friends gave
their consent and ba“ﬂk‘ed 'fheir respecnve units with the
respondents. The comp]amaﬁfﬂfannked flat of 03 BHK at the rate of
Rs. 2,438/~ per Sq. Ft. On dated 28.07.2008, the.complainants and
their friends booked three-unit in-their above s.aid project and at
the time of booking; they have paid an-amount of Rs. 6,00,000/-
against priority no. 3BR/208 for 03 BHK flat/floor dated 28-07-
2008. At the time of booking of the flat, the officials of the
respondents duly assured the complainants that they would
deliver the physical possession of the above mentioned flat within

36 months i.e, three years.
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The complainants and their friends approached the officials of the
respondents and requested to execute buyer’s agreement, but they
lingered on the matter on one pretext or the other till 2010.
Thereafter, the respondents demanded the next installment of the
above-mentioned unit number and on this, the complainants and
their friends requested to their officials to issue the allotment letter
of their units and then they would pay the installments. In the
month of July 2010, the respondents called them and their friends
/nos. B7-801,802(3BHK) and 803
(3BHK) in “City Homes” situéte h‘at Secmr~33 Gurugram, Haryana

L |I ,'r

and offered a new unit hear___

with extended the area of tﬁe%iatb Mthuut their prior consent or
permission. j& /) ‘emEst

That the cnmpla&ﬁﬁtk nbjegte:d the .'same but-the officials of the
respondents forced them and their friends by saying that the plan
has changed and they have to take the same. Having no other
option, they and their.friends gave Cmsentnnd agreed for the same.
After repeated requests of mmplatnants and their friends, the
respondents executed a builderbuyer ‘agréement dated 21.09.2011
in respect of the flat bearing r. tL)hB?-BI}Z with an increase of area
from 1457 Sq. Ft{ to 1738.24 sé. Ft.. They paid the installment as
and when demanded by the respondents till the year,2015. They
paid a total sum of Rs. 43,13,367/- to the respondents in respect of
the above said unit. It is pertinent to mention herein that at the time
of booking of the unit, the total sale consideration of the said unit
was Rs. 39,72,850/- and after re-allotment, the respondents
increased that amount to 49,29,019/- i.e. total sale consideration of

the new unit by increasing the area of the flat.
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That in the middle of October 2015, the complainants and their
friends received a letter dated 10.10.2015, from the respondents
and they was shocked to see that they have again increased the unit
area of their friend namely Shirish Shorewala from 1325 sq.ft. to
2315 sq.ft. without prior notice, intimation or consent of her and
her friends. On this, they along with their friends, visited the office
of the respondents on dated 19.11.2015 and asked about the same,

and officials of the responden 5:told her that due to change in FS],

uu-

the particular unit no. 803 ha s gl}tchanged into duplex and of
which they were supposed l:p ﬁru*} de.them floor plan with all
details and also uﬁerﬂbher an‘é!lt&rnauve unit on first floor which
they denied as they-and their friends want to take the flat on the
same floor as she and her fri_eiléx_ds booked their units on the same
condition and the éﬂiaiais.ﬂf ti'le respondents gég{bed for the same.
That when the mmplajnants refused to accept the unit in different
way, then the officials of the respondents assured them and their
friends to resolve the n‘iattef'~wf'th'ih"ﬁisﬁurt span of time ie., 24
hours. They cuntlﬁudﬂsly“enqmred;‘[he officialsiof the respondents
in order to clearq’the plan, buf*théy’ db]a}'edlﬁu

pretext or the other and. l_jea'dm'g; tu.s_en_émg $E*.¢Erai e-mails to the

e matter on one

respondents.

The complainants aongwith their friends again visited to the office
of the respondents in order to meet their officials and to solve the
matter. On this, the officials of the respondents further took some
time to resolve the issues. On 12.12.2015, the complainants and
their friends received an e-mail from the respondents in which it

was mentioned that their team would clear all the matters and
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issues and would respond as soon as possible. The respondents

further sent a demand letter dated 18.02.2016 to them and their

friends. Upon which they and their friends visited the office of the
respondents alongwith the cheque in order to clear the due amount
but the officials of the respondents further took some more time in
order to resolve the issues. They and their friends again insisted
that they want all the three flats on a same floor as they booked

their flats on their above said project only on those conditions. On
:.. b

:._d t;mlr friends verbally that they

this, their officials assured the'_.
would fulfil that condition pf“um ' EEI atthe time of booking.
That the complainanits and: their -f{:;ends_ sufficiently waited to
resolve the matter, but the nf’ﬂi'alsnf the respondents did not give
any positive response to them and their friends., When they did not
get any satisfactory answer from the respondents, then they sent a
letter to the respandents in which it was mentioned to clear the
status of their units;'Tliqquficiﬂjﬁiuf the respondents even did not
bother to reply the above salgl letter l;;enr by them and again sent a
demand notice to' them. The Fespondents are not resolving the
issues and are dehandmg theg’arﬁnﬂnt from them, illegally and
unlawfully. ;
That on the same day, the camblainants again visited the office of
the respondents to clear the matter of the flat no. B7-803 of their
friend namely Shirish Shorewala, by saying that if the respondents
were ready to give the possession of the flat no. 803 on the same
rate i.e. Rs. 2443 /- per sq.ft. as mentioned in the buyer agreement,
then, they would be ready to take possession of their respective

floors immediately by clearing the entire dues. But again, the
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officials of the respondents did not pay any heed to their just and

genuine requests. They and their friends again requested to the
officials of the respondents to give the units on the same rates and
to waive off the interests thereupon but no fruitful came out.
Instead of resolving the matter of the their and their friends, the
respondents sent a termination notice dated 15.05.2021 to them
and their friends through e-mails in which it was mentioned that if
the dues of their would not be qleared then the respondents would
terminate the units of cnmpla énts ‘and their friends while they
were still ready to take the same uﬁ the rates as agreed by the
respondents at I:he;'hnfje nﬂﬂoukmg..and after waiving off the
interest. They an‘d*‘ théir ﬁ*iénds isited, tn the office of the
respondents in ordeér for the. redressal of théh: knevance but the
requests of their: and their fI‘]El‘ldS fell on thé‘ deaf ears and the
officials of the respondents flatly refused to do S0,

That the respondents ‘intentionally and wilfully wanted to usurp
the hard-earned money of.in an unlawful and illegal manner. Due
to their above said acts am‘f conduéts, thejr suffered a huge
economic loss, mental pain, "agtm}# The respoﬂdents knowingly,
intentionally with ulgeﬁqq r_gtqtijré_s and malafi?ﬁlg‘intentmns did not
handover the physical possession of the unit to them which is
categorical, default and deficiency in service on their part and
attempted to cause loss to them which was being caused due to
wilful default on the part of the respondents. The respondents are
legally bound to entertain their just and legal claim in every aspect.
Itis worthwhile to mention herein that at the time of booking of the

flat, officials of the respondents had assured them that the actual
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physical possession of the unit will be deliver within a period of

three years and as per terms and conditions of the buyer agreement
dated 21-09-2011, in para no. 10.1. But the respondents delayed to
handover the actual physical possession of the unit to them their
friends and instead of handing over the physical possession within
time, the respondents cancelled/terminated the booking just to
harass and humiliate them.

That after termination notice; af;thaabaukmg, they visited the office
of the respondents many nmeﬁnd asked about the termination of
their bookings after receiving, mnre fhan 90% amount from them,

but the officials of th&.respuncﬁ;nts li_pgered_un the matter on one
pretext or the other and ﬁnal:ljr-in-the month of July, 2021, the
officials of the regpondents I‘Ef]l.lSEd to withdraw their termination
notice and to restore the booking and to listen thelegal and genuine
request and demanded the interest amount which was illegally
charged by the respbn‘d&nts.ung_r_l___ttiern'.' Thé_ terms and conditions
of the buyer’s agreemeﬁf’aféﬁhé iidééfﬁs’fhe respondents have not
fulfilled the termsiand condit[tms of the agreement at any point of
time.

It is pertinent to mention herein that after receiving a sum of Rs.
38,60,265/-, the respondent d'emanded a sum of Rs. 27,13,722/-
from them as they have illegally charged in respect of interest on
the due amount, but the respondents are not clearing the issues
raised by them regarding increasing of area of the flat and rates
which were enhanced by the respondents without giving any prior
notice/information to them. The respondents have illegally

charged the interest upon the dues which was not delayed by them
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but delayed by the respondents themselves in handing over the

actual physical possession of the flat which is due from 2011 to till
date. They have already paid more than 90% amount of the total
sale consideration of their flat but the respondents are using the
and enjoying the same It is pertinent to mention herein that due to
the negligence or cheating on their part, they suffered a lot and due
to this, raised their voice against the respondents and only for
which, they have illegally and'ﬁj}!awfu]l}r terminated the booking,

ust to harass and humiliate them.

without any rhyme and reason,
15. That it is pertinent to mention _:'_étl'gin'that they are always willing
and ready to pay the.re:ﬂéinjnﬁ?b’sb{ﬂﬁ_ﬂ'le__.ﬂéii;but the respondents
refused to accept the same frofi them as they donot want to deliver

the flat to them, tntenﬂunally and unlawfui]p u-, 1\.
C. Relief sought by the mmp!ahmﬂts*' | ) :F .\
The complainants hag.re sﬂught fnlluwing rehef(s]

(i) Direct the respondents ta_u;j handpv&r the actual physical
possession of the flat ba_ai-jng,_.unit.np_. B7-802, admeasuring
1738 sq.ft. on 8th iﬂhnr'ﬁﬁ-.me project “City Homes" of the
respondents situated at Sector 83, Gurugram, Haryana.

(i) Direct the respondents to execute the conveyance deed/sale
deed in favour of the complainants in respect of the said unit.

16. On the date of hearing, the authority explained to the

respondents/promoters about the contravention as alleged to have

been committed in relation to section 11(4) (f) and section 17(1) of

the Act to plead guilty or not to plead guilty.

D. Reply by the respondents
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The respondents have contested the complaint on the following

grounds: -

1.

iil.

It is imperative to note, that the complainants herein, learn
about the project launched by the respondent titled as ‘City
Homes -Vatika India Next' situated at Sector 83, Gurgaon and
approached the respondent repeatedly to know the details of
the said project. The complainants further inquired about the
specification and veracity of the project and were satisfied with
every proposal deemed “'f-‘“’.:;, §sar§tfur the development of the
project. It is submitted hefethat the complainants initially
booked the unit havitig area'about 1457 sq.ft. However, later on
the BBA was exectited for tﬂearea 1738.24 sq.ft.

That after havfhﬁ keen interiest in the project,constructed by the
respondent the complainants {;lecided"tn booka unit bearing no.
B7-802 situated: at Sectﬂr-ﬁﬂ and' paidan amount of Rs.
6,00,000/- through cheqqe dated 28.07.2008 for further

registration. !
The respondent vide weicume letter dated 08.11.2010, allotted
a unit bearing no. B7-802 admeasunng to 1738 sq. ft. to the
complainants. Thereafter, on 08.11.2010, the complainants at
their free will paid an amou;:tt of Rs. 7,00,000/- through cheque
towards the agreed sale consideration for the said unit.

That after much pursuance of the respondent, on 21.09.2011,a
builder buyer agreement was executed between the
complainants and the respondent, qua, a unit bearing no. B7-802
admeasuring to 1738.24 sq.ft. in the said project for a total sale
consideration of Rs. 49,29,019/- It is to be noted, that as per the
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agreement, the construction of the apartment was estimated to

be completed within 36 months subject to clause(s) 11.1, 11.2,
11.3 & 38 and the same was subject to the midway hindrances
which were beyond the control of the respondent. Also, the
complainants were aware that in case the project was delayed
due to any event beyond the control then the respondent shall
be entitled for extension of time period in handing over the

possession. of the agreeme_nt&;}hich states about the hindrances

in the midway of cuifs': Etmn beyond control, of the

respondent. As per theteﬁn Ufthe agreementthe complainants
were an under nhhgﬁtu}n 2 make the requisite payment of
instalments as per the pa ;IH_E_Ht;SéhEdL_l_fEiailhd the respondent
was not duty bound to serve amny notice ’f_nr'-demands for the
instalments. The respondent served various reminders dated
10.10.2015, 04 11. 2015 01, 12.2015, yrﬁtg’rmlnatlun notices
dated 25.03.20 I’é“@nd%if}uh\iﬂ the complainants
demanding the outstahdmgpﬁ‘ymehts However, all the requests
of the respundﬁntifell‘ﬂn thédeaf earsiof uﬁe complainants. In
spite after knqun‘g thatduring thEFcGnsh*u{:tfbn of the aforesaid
project, the respuﬂdent had faced.ﬂeﬂer&] obstacles which were
beyond the control and the construction of the project was ought
to be interrupted due to the same. However, it is necessary to
brought into the knowledge of the Id. authority that as on date
the complainants have only paid partial amount of the total sale
consideration and the complainants while concealing such fact

have filed this complaint with mala-fide intention.
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v. Itis submitted that the complainants were aware of terms and

vi.

vii.

conditions under the aforesaid agreement and post being
satisfied with each and every term agreed to sign upon the same
with free will and consent without any demur. The complainants
being the habitual defaulter in terms of payment have failed to
adhere to the payment plan and violated the terms and
conditions embodied under clause 7 of agreement.

As per the agreement initialL:,_r,::;he complainants were an under
obligation to make the req iﬁji“;éeﬁgyment of instalment as per
the payment schedulea---Tﬁé’:.ﬁ;é;sl;éﬁiﬁnd&nt herein was not duty
bound to serve nﬁnce urjemands for. the instalments. It is
imperative to nﬁt‘e that th compfalnants have failed to make
the requisite p_ayment for thg respective unit in the said project.
It is a matter of fact, that the complainants were aware of the
exact status of the project and despite after knowing that
payment was essence of time failed to provide timely payment
due to which the respondent was forced to serve several
demands and payment remihder letters,

The complainants herein ~ha"%ie-fﬂled%‘fthé present complaint on
baseless and | absurd gruunds Under ‘clause 10.1 of the
agreement so s:gned and acknnwledged by the complainants,
the respondent herein, clearly mentioned that the possession
will be granted within 3 years unless, there shall be delay in the
midway of the development of the said project for the reasons
beyond the control of the respondent as mentioned in other
clauses in the agreement. It is pertinent to mention that the

delay caused in the project was beyond the control of the
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viii.

respondent. It is submitted that as per the agreement so signed
and acknowledged, the complainants herein knew that the
respondent would not be liab!e for any event beyond its control
and further extension time would be granted for completion of
the project.

It is further submitted that the complainants in the said
agreement so signed and acknowledged agreed that he/she shall

continue with this agreeme?t:and shall not obtain any specific

performance in case thq’% r;gsq5_510n is delayed due to any

W

government rules, ﬂrder_f‘" i;fbﬂ tion. That it is evident that
the respondent facéd varérqs._-ﬂ}:.u}}l'e%ish and difficulties in
carrying out the‘smooth ﬂéﬁe!npﬁlent of- ﬁle subject project
where the allntted plot of cumplainants w&ss situated. It is
submitted that the raspnndent cunveyed the obstruction/
unforeseen circumstances being faced which hampered the
construction and ﬂgﬁélﬁplﬁgﬂﬁ work ,pﬁ'tlﬁe‘“s.aid project through
various telephonic cdnve"}ﬁtfﬁnsl :

It is to be noted t11.‘213tt t pruject-rirbq tion was majorly
dependent upagn tﬂeﬁnﬁl;‘:&

for its cnmp!euun and desplte after ‘kﬁbwing the fact, the

mentas ﬁhef e was an essence

complainants herein falled to comply with the payment
schedule as annexed along with the agreement. It is an admitted
fact, that even at the time of offering possession, an amount of
Rs. 41,63,854/- was due on account of the agreed sale
consideration for the said unit.

Hence, it cannot be denied that the reasons for the delay in

handing over the possession were firstly the delayed payment
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xi.

Xii.

Xiii.

on account of the complainants and secondly due to the reasons
beyond the control of the respondent and the same are
explained in detail herein below.

On 10.10.2015, a Letter for offer of possession was offered to the
complainants in compliance with clause 10.2 of the agreement
which evidently proves the fact that despite after obstructions
in the midway of construction, the respondent herein has
managed to provide the s-aif!:uni_t;_ But the complainants herein

-).;-fw-* !

failed to accept the offerjwithin the prescribed period as

mentioned period uniertﬁejagﬁgi‘ﬁent and moreover, the same
was intimated in the contoursiof the letter for offer of
possession. *l

It is imperative to bring intg the knowledge.of the Id. authority
that despite aftefbcaliing upun the complainants to take over the
possession and ta clear the balance due, they have neither taken
over the possessionnor-cleared the amount of Rs. 41,63,854 /-
which was due on aé:&hﬁ’ﬁffgﬁ fﬁ'&“ﬁﬁ’rﬁ“&ﬂ sale consideration for
the said unit.

As per the agreement in Ease‘ theallottees failed to take-over the
possession of the apartment within the specified time period as
prescribed under the letter of possession, then the unit shall lie
at the risk and cost of the allottee, and the company shall have
no liability or concern thereof. Therefore, the complainants have
no right to raise the objection before the hon'ble authority when
no obligation have been complied therewith as mentioned

under the agreement.
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Xiv.

XV.

XVvi.

The provisions of the RERA are prospective and not
retrospective. However, it is pertinent to mention that the
retroactive application of the Act will equally applicable on the
ongoing projects. But, in the present complaint, the project in
light is not on-going project since the OC has already been
obtained on 30.08.2016 for the project in question therefore, the
procedure laid down under section 3 will not be applicable to
the project. ii

plainants did not comply with the
nd equally to the letter dated
10.10.2015. It is submitted t{let theragt‘eeMent was executed on
21.09.2011, which'is mue'tr'*:rier to th&,h&ﬂementatmn of the
RERA Act, 2016, as the said act-came int @te on 01.05.2017.

Therefore, in t:he Jight ef the ﬂeremeﬁuune“ﬂ A?&1(:1:5 wherein the

itis humbly asserted that con ;

terms of the agreement

facts become grygbql iic!efar ‘that thg;i ﬂff purpose of the
agreement was fulfilled mugh/prior to:the enforcement of the
RERA. It is mentioned for fhe purpose e& the law established in
the elrcumferenee!_efjthe :i?eus ]udgemen%ﬁﬂthe High Court
wherein it has Beén Yestablished “thie/

retrospective effect to the ongoing :prqi_eletshl.{ﬁhieh is prescribed

contains the

under section 3 of the RERA Act which confers in the subsequent
manner.

It is submitted that the aforesaid provision specifically provides
that the projects which are ongoing on the date of
commencement of this Act and for which the completion

certificate has not been issued are subject to registration. It is a
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matter of fact, that in the present case the OC has already been
issued much prior to the enforcement of the RERA Act.
Compensation has been sought in the present complaint; It is
submitted that the complainants have sought relief, which is in
nature of compensation, therefore, the present complaint is not
maintainable before the authority. Therefore, the present
complaint is liable to be dismissed on this ground alone.

That the complaint is pertaining to compensation under the
provisions of the Real Esta [R&gulatmn & Development) Act,
2016 and is required to be‘ filed before the adjudicating officer
under Rule-29 of the Rule‘fs, 2017, read ‘with section 31 and
section 71 of the said Act ané not before this Hon'ble Regulatory
Authority under Rule-28.

In the preseni: case, the complaint pertains to the possession
and cnmpensat’lan for which the complainants filed the present
complaint. The r.‘nmplaint, if any, is sttll ‘required to be filed
before the adjudicating uﬂ_icer and not before this hon'ble
regulatory authority as this hon'ble regulatory authority has no
jurisdiction whatsoever to énte‘rtain such complaint and such
complaint is liable to be rejected.

[t is pertinent to mention rbEfﬂrE the Id. authority that the
respondent was chasing the complainants to take over the
possession of the unit and to clear the outstanding dues towards
the allotted unit. However, the complainants never turned up
and failed to take over the possession of the unit by paying the
outstanding dues. It is submitted that as per the agreement so

signed and acknowledged, the complainants herein knew that
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the respondent shall not be liable for any events beyond the

control of the respondent and further extension time would be
granted for completion of the project. It is further submitted that
the complainants agreed that he/she shall continue with this
agreement and shall not obtain any specific performance in case
the possession is delayed due to any government rules, orders
or notification. That it is evident that the respondent faced
various problems and diffi 'u.'ll.ties in carrying out the smooth

development of the sub]ect Hrujelct where the allotted plot of

complainants was situated, [t is stbmitted that the respondent
conveyed the obﬁn‘ucnﬂniunfureseen circumstances being
faced by respondent w}iiél%f-’-'ham'pered the construction and
development work of the said project. through various
telephonic cunversatlﬂns It is submitted ,thé‘t the time schedule
for handing nver*th&pa%s&ssn?n given uhdﬁyi{llause 10.1 of the
agreement was subiect‘tn other terms and conditions of the
agreement such as tli‘ne’i}' payment of the instalments by the
complainants and*reasnns*‘ﬂfdeia}f which ar? beyond control of
the respondent. The main reasnns behind the delay in project
was due to the _nonvacqpmtmn of sector roads by HUDA,
initiation of GAIL corridor }Jassing through the “Vatika India
Next" project, non-shifting of high-tension lines passing through
the project by DHBVN. It is submitted that the “Vatika India
Next” is large township and respondent has already given
possession more than approx. 5000 apartments in the past few
years which includes plots, villas, independent floors, group

housing flats and commercial. That due to extraneous reasons
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XXI.

xxii.

Xxiil.

beyond control of the respondent, the respondent was unable to
execute and carry out all necessary work for completion in some
part of the project. There was changes in the master layout plan
of the project by the concerned govt. agencies because of which
the entire plot cluster map changed, and due to this, there was a
delay in the handing over the possession.

Itis pertinent to mention that letter for offer of possession was
offered to the camplainantq-un 10.10.2015 in compliance with
clause 10.2 of the agreemenf: whlch specifically reflects that the
completion of the contractual oh]igatmn was fulfilled by the
respondent howeyer, the eaf-np]ampnts failed to accept the offer
within the preécnbed peri&d as‘mentioned period under the
agreement and ") mnreuver  the same was, intimated in the
contours of the letter for offer of possession.

It is pertinent'to mention before the ld. authority that the
respondents was chasing the complainants to take over the
possession of the unit and to cleartheoutstanding dues towards
the allotted unit however, they never turned up and failed to
take over the pﬂssessmn of theumt by paying the outstanding
dues. The respondent has 1s:sued various demand letters dated
10.10.2015, 04.11.2015, 01,12.2015, pre termination notices
dated 25.03.2016 and 15.05.2021. That on not receiving any
response from they, the respondent was constrained to cancel
the allotment and issued letter on 24.06.2021 for cancellation of
builder buyer agreement cum recovery notice.

Itis humbly asserted that complainants did not comply with the

terms of the agreement and also with the offer for possession
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XXV,

letter. It is submitted that the agreement was executed on
21.09.2011, which is much prior to the implementation of the
RERA Act, 2016 as the said Act came into force on 01.05.2017.
Therefore, in the light of the aforementioned facts wherein the
facts become crystal clear that the sole purpose of the
agreement was fulfilled much prior to the enforcement of the
RERA. It is mentioned for the purpose of the law established in
the circumference of the v;rlau_s ju#gments of the High Court(s)

ﬁ ]Ishe;d that RERA contains the

gfﬁinﬁpmiects which is prescribed

wherein it has been es

retrospective effect to tiflﬁ":f-i!
under section 3 of thE‘;‘R:E;RA' ctwhich confers in the subsequent
manner. It is submitted th’at?the éfdresai&@_l"‘qvisinn specifically
provides that the projects £Whir:h are ongeing on the date of
commencement of this Act and for which the completion
certificate has not been issued are subject to registration. It is
matter of fact, that in the-present case, the'OC has already been
issued much prior to the,;eﬁfﬁ?fggmﬁaht“nf the RERA act. Further,
the implications involved lﬁ:m@'fegimtiqf}nf the project fails
to apply in the present case. Fuﬁh‘ér?jtﬁ;bé;réplainants have no
locus standi in the complaint since they\breached the terms of
the agreement entered with the respnndent; mentioned that as
per clause 10.3 of the agreement.

That the complainants herein, suppressed the above stated facts
and have filed this complaint under reply upon baseless, vague,
wrong grounds and has mislead this Id. authority, for the

reasons stated above. It is further submitted that none of the
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reliefs as prayed for by the complainants are sustainable before
this Id. authority and in the interest of justice.

xxv. That, it is evident that the entire case of the complainants is
nothing but a web of lies, false and frivolous allegations made
against the respondent. That the complainants have not
approached the Id. authority with clean hands. Hence, the
present complaint deserves to be dismissed with heavy copsts.

That it is brought to the kn edge of the Id. authority that the

complainants are guilty. df ”p}amng untrue facts and are
attempting to hide thgir'tr"' ctﬁm‘fr or intentions.

xxvi. Hence, the present ch;iin’t “under reply is liable to be
dismissed with cost for wastis_ng the precious time and resources
of the Id. authority. That the present complaint is an utter abuse
of the process oflaw, and hence deserves to be dismissed.

18. Copies of all the relevant documents have been filed and placed on
the record. Their authenticity is not ‘in dispute. Hence, the
complaint can be decided baseﬂ*-éﬁ'theée undisputed documents

and submission made by /the patties.
i

F.  Jurisdiction of the authority

The respondents have raised tlbiection regarding jurisdiction of
authority to entertain the present complaint and the said objection
stands rejected. The authority observes that it has territorial as well
as subject matter jurisdiction to adjudicate the present complaint

for the reasons given below.

F. 1 Territorial jurisdiction
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As per notification no. 1/92/2017-1TCP dated 14.12.2017 issued

by Town and Country Planning Department, the jurisdiction of Real

Estate Regulatory Authority, Gurugram shall be entire Gurugram
District for all purpose with offices situated in Gurugram. In the
present case, the project in question is situated within the planning
area of Gurugram District. Therefore, this authority has complete
territorial jurisdiction to deal with the present complaint.

F. Il Subject matter ju risdicti?n

The authority has complete jurisdictiun to decide the complaint

regarding non- cnmpllance of nbhgatiuns by the promoter as per

section 11(4)(f) and sectmn 1?[1] of the Act of 2016, leaving aside
e

compensation which is to be demded by the ad;udicatlng officer if

pursued by the complainants at a later stage - '.

-r"'

G. Findings on the relief sought by the mmpla‘lnants

Relief sought by the complainants: The complainants have

sought the following relief(s):

L.} Direct the respondent tﬁ handover thg actual physical
possession of the ﬂatbearmg unitno. B7:802 ﬂdmeasur:ng 1738
sq.ft. on 8" floor.in tl_}_e project "mtyh,amgk 'Jof the respondent
situated at Sector 83, Gurga{;n,. Haryana. |

ii. . Direct the respondent to get the conveyance deed executed.

19. In the present complaint, the complainants are seeking relief of
execution of conveyance deed as well as seeking relief of physical
possession of the unit. Clause 16 of unit buyer's agreement (in
short, agreement) provides for handing over of possession and is

reproduced below:
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"16. Conveyance of the said apartment

The company/its associates companied shail prepare and
execute along with the allottee a conveyance deed to convey
the title of the said Apartment in favour of allottee but only
after receiving full payment of the total price of the apartment
and the parking space allotted to him/her and payment of all
securities including maintenance security deposits and charges
Jfor bulk supply of electrical energy, interest, penal interest etc.
on delayed installments stamp duty, registration charges,
incidental expenses for registration, legal expenses for
registration and all other.d jés a: _;eﬁforth in this agreement or
as demanded by the camip@ny.froim time to time prior to the
execution of the conveyafia 'fﬂl ]

any of the payments as.set'for

TR iy
:

payment of inte % iteres
amount of a non-refundai
amount without any i
clause (12 . Th

e allpttee be solely Fesponsible and
liable for ice of the provisi Aidian Stamp Act, 1899
or any a men ineclu ctions taken or
sl g | o | ompotn
authority(ies). Any increase/decrease in the Stamp Duty
charges during the period when the case for execution of the

conveyance deed of the allotted flat is being processed by the
company shall be borne by/refunded to the allottee.

Section 17 (1) of the Act deals with duty of promoter to get the
conveyance deed executed and the same is reproduced below:
“17. Transfer of title. -
(1). The promoter shall execute a registered conveyance deed in
favour of the allottee along with the undivided proportionate
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title in the common areas to the association of the allottees or
the competent authority, as the case may be, and hand over
the physical possession of the plot, apartment of building, as
the case may be, to the allottees and the common areas to the
association of the allottees or the competent authority, as the
case may be, in a real estate project, and the other title
documents pertaining thereto within specified period as per
sanctioned plans as provided under the local laws:

Pravided that, in the absence of any local law, conveyance
deed in favour of the allottee or the association of the
allottees or the mmpeteq;;q thority, as the case may be,
under this section shall beca m d L,.f by the pramater w:thm
three months from date, _' :

(Issue ,{-,
20. Valldit}r of offer of possessio ¥/ The authority in cumplaint

‘..

Versus Emaar MSG rn ,.ﬁﬂ- mpre
components of va 50 fer of]ﬁﬂssess on andithey:
obtaining OC/CC: The

etion should have received

e

occupation ceg :-n-*-_? ‘ _;-:=!- department
L W

certifying that all'th ﬁﬁgjc infrastrucraral facilities have been

laid and are operatiofdl’ Such infrastructural facilities

include w Iy, , storm water
drainage, el icitysupply,roa ;&‘ eet lighting.

b. The subje nt{m‘lt“shnsulﬁt{ in thtable condition:
The test of habitability is that the allottee should be able to
live in the subject unit within 30 days of the offer of
possession after carrying out basic cleaning works and
getting electricity, water and sewer connections, etc from the

relevant authorities. In a habitable unit, all the common

facilities like lifts, stairs, lobbies, etc should be functional or
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capable of being made functional within 30 days after

completing prescribed formalities. The authority is further of
the view that minor defects like little gaps in the windows or
minor cracks in some of the tiles, or chipping plaster or
chipping paint at some places or improper functioning of
drawers of kitchen or cupboards etc. are minor defects which
do not render an aparrment uninhabitable. Such minor
defects can be recuﬁe =5r-.- tthe cost of the developer, The

.-__,4-..
allottee should acr:ept ?- 5§ *‘:ﬁ# of an apartment with such

ar" H :
.-,;.-

minor defects unde: hro . This authority will award
suitable relief or, '1c_-a_=.; '{fdp ctification of minor
defects aftent uvg: : -"‘f‘: 58 es51 D "!' er protest.
However, ifthe uhjectlt E’&atal . ble because the
plastering : do¥ e,b‘o i@ orks is yet to be
done, common s ke lift e r@? non-operational,
infrastructural;

slitiesare non-¢ ﬁ) nal, then the subject
1 L L
ininhabitable and offer of possession
of an UHIHH AIRJ EW Ared a legally valid
offer of po
C. Fussemiu@@@{%@gﬁ{% y unreasonable

additional demands: In several cases, additional demands

unit shall be deem d

are made and sent along with the offer of possession. Such
additional demands could be of minor nature or they could
be significant and unreasonable which puts heavy burden
upon the allottee. An offer accompanied with unreasonable
demands beyond the scope of provisions of agreement

should be termed an invalid offer of possession.
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Unreasonable demands itself would make an offer

unsustainable in the eyes of law. The authority is of the view
that if the additional demands are made by the developer, the
allottee may accept possession under protest or decline to
take possession raising objection against unjustified
demands.
In light of the above-mentioned mncept, the offer of possession
dated 10.10.2015 made by ;5
avalid /lawful offer of possessi }3
obtaining OC from the co -} | '

er in the present atter is not
> same has been made before
ority which is a necessary

pre-requisite. The 0G'c ‘hasmot been obtained by

- vl._"'-':-{!:l:_ ' *-':l'-',.-_l A
the respondent till'da E Q.\

TN T
On consideratio -:%f the aboye.mentioned ‘facts the authority
. i
observes that th --1-: \
dated 10.10.2015 e

respondent has n

fered the, p Ssession vide letter

complainants. So, in suc
the direction of e r to handover the
possession of theH &B{:Ecm

The counsel for ﬂ@%ﬁ@%@@%ressmg for relief
being aggrieved by cancellation of the unit and impressing upon the
authority that the said cancellation is not in accordance with terms
and conditions of sale and it is unilateral and without any sufficient
cause. In the relief, no such relief against cancellation of the unit has

been sought. On the request of counsel for the complainants, liberty

is granted to file separate complaint.
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24. Complaint stands disposed of.
25. File be consigned to registry.

Vi — Chom+—
(Vijay I{um] (Dr. K.K. Khandelwal)
Member Chairman

Haryana Real Estate Regulatory Authority, Gurugram
Dated: 02.02.2022
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