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Shri C.K. Sharma i A m:rthe respondent

1. The present complaint has been filed by the complainants/allottees
under section 31 of the Real Estate (Regulation and Development)
Act, 2016 (in short, the Act) read with rule 28 of the Haryana Real
Estate (Regulation and Development) Rules, 2017 (in short, the
Rules) for violation of section 11(4)(a) of the Act wherein it is inter
alia prescribed that the promoter shall be responsible for all

obligations, responsibilities and functions under the provision of

: Page 1 of 21



HARERA

2 GURUGRAM Complaint no. 486 of 2021

the Act or the rules and regulations made there under or to the

allottee as per the agreement for sale executed inter se.

Project and unit related details

The particulars of the project, the details of sale consideration, the

amount paid by the complainants, date of proposed handing over

the possession, delay period, if any, have been detailed in the

following tabular form:

S. No. Heads |
L. Name and location of the 2} ‘Signature Villa (formerly known as
project et RAIE it vue Residences) at Vatika '
' India I:l_,frﬁ Sectnr 82, 82A, 83,84
rram
2. | Projectarea /! 1.6 ) \
3. Nature nftl‘fé- roject L 'Re’ﬁntiat Lol ‘.ship
4. | DTCP Iiceniemoiand Ep tﬁ; %Sﬂzb%a 01.06.2008 valid
validity \ /](
vA'R 71 deI]lﬂﬂﬂaged 15.09.2010 valid
WA 0 14,09.2018
WU L B2 m ed 02.07.2011 valid
-._\;q?E .-J! 0
el 760F2011 dated 07.09.2011 valid
L} “hupito ﬁmw
| Q\ | 66 0f 2014 dated 15.07.2014 valid
- Mups14.07.201
] 1S £ AN A
5. | Name oflicensee| ||| | Q?ﬂﬁﬁes Pvt. Ltd. & Anr.
i Blosssom Properties Pvt, Ltd. & Anr!
Calida Developer Pvt. Ltd. & Anr.
Spring Buildcon Pvt. Ltd. & Anr.
6. | RERA registered/ not Not registered
registered
7. Date of execution of 02.06.2016 (page 49 of complaint)
buyer’s agreement *Note: There were two BBAs

attached with the application one id
dated 20.07.2015 where sign of the
buyers are there but did not signed
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by the builder whereas there was
one more BBA dated 274 June of
2016 signed by both the parties.

8. Unit no. Unit no. 215, 1%t floor, block A
admeasuring 600 sq.ft. (page 51 of
complaint)

9. | Total consideration Rs. 71,97,090/- as per SOA dated

29.10.2019 (page 18 of complaint)
10. | Total amount paid by the | Rs.31,34,311/- as per SOA dated
complainants 29.10.2019 (page 18 of complaint)
_Rs.51,34,311/- as alleged by the
g.ﬁnmplamant at page no. and same |
"".-t 5 "wﬁaaﬂmﬂteﬁ by the respondent at

11. | Due date of d«c.'-ll'.m-r}gr O.F
possession &

12. | Intimation of ng}é’ﬁoﬂf {

L&Bﬁ‘ﬂﬂl&[p&ge 80 of complaint)

13. | Notice for tef@;‘hun e 1?6 TLZﬂZﬂ (page 98 of
cnmplamant]
14. Dccupannmcgm‘qﬂmt{;, otﬂbtame&

Facts of the cumﬁ%ﬁi
The complainants’ .ﬁau d’ fth:i'ls the respondent is| the

developer of the pr&igcff:am ’"Tt)wn Square -1I" in Sector 82,
Gurugram, Haryana & had p'ﬁbiisheﬂ many advertisements for the
it to attract the public at 1@ From 23.12.2013 till date, the
complainants have pald a tntai of Rs. 51,34,311/- out of the total
sale consideration of Rs. 71,97,090/-.. On 23.12.2013, the said
property was booked by the complainants and they paid Rs.
6,00,000/- by way of cheque drawn on SBI vide cheque no. 578045.
Thereafter, on 23.05.2014, the complainants paid Rs. 5,50,000 by
way of cheque 0. 8,43,460 and Rs. 2,22,057 by way of cheque drawn
on OBC vide cheque no. 195054. The total amount paid by the
complainants till 23.05.2014 was Rs. 7,72,057 /- which is greater
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than 10% of the total consideration. On 14.07.2014, an allotment
letter was issued in favour the complainants stating that Rs.
13,72,057 /- have been paid. On 20.07.2015, the complainants had
duly signed and sent the BBA to the respondent. But the same was
not signed and executed by the respondent for the reasons best
known to it. It is submitted that the respondent-builder has
purposely, malafide, illegally delayed the execution of BBA in order
to arbitrarily delay the time: peﬂiﬁﬂ for possession. It is humbly

A il ‘{E.r.'.‘
submitted that it is a settled -q!_a'q 3flaw that “no person should

0 tb.e;r own wrongs” and thus, the
e minulated from 20.07.2015 and
016, 2 buﬂﬁer buyer’s agreement

be allowed to take advantagEr
due date of possession shut!lﬂ
not w.e.f. 02.06.2016. On 02.06,
was made and executed between parties for the above-mentioned
unit bearing no. RE’I‘-DO? N-l FIS i&lire'l 2. :townsquare 11, 16,

IJ’ 4

primrose Avenue Vatfka' ln?iaH #ﬁ)ﬁfg@qﬁn 122004. It is
submitted that the reh’pdndié;% der Qléﬁ';n‘ade the complainants

sign an undertaking and snftah&nseﬁt letter /NOC which is also
arbitrary and bad in ]ﬁw;ﬂndﬁr@a@ﬁ 7?@1&@;& the possession
of the unit was to be handed over within 48 months years, thereon
from the date of execution ﬁfjnhe flat’ buyers' agreement dated
02.06.2020 i.e., four year from date of receipt of more than 10% of
total consideration. It is humbly submitted that the time period for
delay in delivery of the aforesaid unit should be calculated from this
date in light of section 13 being violated and therefore this date
should be considered as the due date of possession. On 15.02,.2019
& 05.03.2019, an arbitrary, illegal, malafide intimation of
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possession & a reminder for intimation of possession alongwith an
illegal and arbitrary indemnity-cum undertaking (annexure 2) was
sent respectively from the respondent builder to the complaint,
whereby providing any services and deliverables for the same as
per the sanctioned and layout plan.

The complainants sent a reply vide letter dated 22.05.2019, and
02.07.2019 and numerous emails to the arbitrary, illegal, malafide

intimation of possession & a re' der fur intimation of possession

dated 15.02.2019 & 05.03.2 --"' ' 2 08.2019, a legal notice was

:.- " -.h‘

raising and hlghllghﬂirg‘r/fg _ ] %ﬁa@u[@rlnes and deficiencies
& m:srepr&sentatlpg? On 29.10,2 19 the\éomplﬂmants received a
ledger sent by thé respnndent{buﬁder reflecting the payments
made and payments, due eﬂang with customer ledger. On
30.10.2019 the cm‘ﬂplg.lf'@rits issued a cheque of Rs. 20,00,000/- in
the favour of the resﬁqﬁden%bnﬁderﬁn ﬂﬁ 11.2020 an arbitrary,

illegal, malafide notice fﬂr_, Fmination was sent to the

complainants by the j F&S Eg e%. ‘E
The cnmplamants"h eﬁ: % f’espundent time and again

seeking the mforma.tim; sa!;}d tus :af the project and date of

completion of all development works for handing over the
complete physical possession of the said development works for
handing over the cmplete physical possession of the said premises.
After repeated reminders, the respondent assured that it would
handover of complete physical possession soon. Yet no such offer

has been made till now. Moreover, the respondent represented and
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assured that it has applied for the occupation certification and
would hand over the possession very soon. It is pertinent to note
that no valid offer of possession has been made till date and the
occupation certificate has not been given to the complainants.
Despite all the obligations and payments schedule being met with
by the complainants in time as and when demanded by the

respondent. Thus, the notice of termination as well as several

reminders thereafter as wel‘!{g_i‘i_ 'ﬂiﬁegal and malafide possession
letter are arbitrary and bad indaw:and thus ought to be declared
null and void to be’ . i?h"\vjlen the DC/reievant
appmvals,fwo(:s,fetoﬂm ' .
and as it has been heﬁ‘lm?arm'_‘:.' lﬁiﬁen hﬂtﬂffer of possession
without OC is no offer of possession in the E}{ES of law.

Despite facing serious hardﬁhlm on a;cdu‘nt of the delay, the
complainants do not'wish to v(?t]'lﬁraiv fﬂq,m ;ﬁ&«pruject but be paid
delayed possession chafgas?ﬁht&wt*as:p}ﬁﬂlbed under the Act.
The complainants have cuﬂ'iplw‘l}&ﬁh*all the terms and conditions
of the flat buyer’s agr&  fe Q@s failed to meet up
with their part oftﬁe?u‘ﬁ ual ﬁ___\ifal n ntfthus are liable for

interest for delayed pn{;s;ks{agfﬂogyth!{ glh& élhfa of possession i.e.
the date of 23.05.2018 till actual handing over of complete physical

possession. It is pertinent to mention here that the complainants
did not default in any payment from the very beginning till now, but
the respondents have not honored their part of commitment. Till
date, no amount has been paid back to the complainants and the

respondent is enjoying their hard-earned money for nearly past
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more than seven plus years. Moreover, in the present project, the
respondent has charged the complainants on super built up area
whereas as per the new Act the basic sale price is liable to be paid
on the carpet area only. This is a clear and blatant violation of the
provisions, rules and object of the Act. The respondent had initially
charged Rs. 600 sq.yards and later on the 35 sq. yrd. of additional
area was arbitrarily added and illegally charged by the

- il \_

complainants. It is again pertinent:-to mention here that the
\.-H"- ;"-1-,
ts :=._- “Town Square-I1" with the

RERA authority. The regwrtgl:ln :p.ﬁ,the preject is mandatory under
section 3 of Act, 2016 within'th stfpﬂta;ed time period, which the

e

respondent has fadf;_dtpdu. B .

It is pertinent to ménﬁﬂn here-that respondent has not registered
its project ’ ‘Town, S“quarp—ﬁ" ﬁflttﬁ the concerned authority within
the stipulated tm\e tpgsst%ﬂd # _ 'cr[beci nnder the Central Act.
Therefore, under sectic : ! Fbr non-compliance with

? a
Eaﬁg..peﬁalty must be imposed on
respondent. It is rmsﬁsmggh% sition and imposing unfair terms

the said Act and for such

on the complainants and have committed an unfair trade practice.
Respondent and 'their émﬁléy&ésam‘attemptihg to cheat and
defraud the complainants, out of their hard-earned money by
engaging in dishonest conduct and unfair trade practices. For the
purpose of the clarity, it is stated herein that in the column of
registered mobile no. and registered email id, the complainants
gives their express consent so as to specify/state the email id and

mobile no. of the lawyer who has been engaged by the present
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complainants and any communication made to such email
id/mobile number would be deemed to be an express
communication to them they want to shorten the process of
communication. It is humbly submitted that the complainants have
suffered great loss in terms of loss of rental income, opportunity to
own and enjoy a home in Gurugram, burden of bank E.M.I's against
the undelivered unit etc. The cumlnlainants have not been able to
buy another flat in Gurugram a: \r_Lbrity of their life’s hard-earned

money is stuck in this proje :l'ﬁié complainants continue to

a.t:xl tﬁ'pir hard-earned money in
seek of justice. The resptﬂ;' nt

visitfrom pillar to post m'&iafe'
x‘ist*liahle ‘to compensate the
complainants for rI!.'L='. abnve a__"-' ranﬂ dee Eg.usmg loss of time,

&‘tom aﬁnints due to the
F anth suffered greatly

opportunity and i‘es’ﬂurces

-

malpractices of the rekyaqde }

on account of mental &ﬂhysi_l?a Agtt,f haragsment and litigation

charges. Thus, due to'stich Haﬁdsthpﬂ cerﬂby’the complainants by
the act and misconduct ﬂf“the«l:aiﬁnndeﬁt, they reserve their right
to file and pursue a case far c@e@gﬁﬁp}eﬁﬂe AO.

Relief Sought by the Complainants”

i,  Direct the respondent to suspend,stay,and cancel the illegal,
arbitrary, malafide termination letter dated 06.11.2020 of the
aforesaid mentioned property and reinstate the complainants
to the aforesaid mentioned property and reinstate the
complainants to the aforesaid property and put into operation
the terms and conditions of the BBA duly signed between the

parties.
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Direct the respondent to pay interest for every month of

delay at prevailing rate of interest till actual handing over

of possession.

D. Reply by the respondent.

i.

111,

v.

That the complaint filed by the complainants before the Id.
authority, besides being misconceived and erroneous, is
untenable in the eyes of law. They have misdirected themselves
in filing the above captiuned)gg}mp]amt before this Id. authority
as the relief being claimed b}r the complainants, besides being
illegal, mtscuncewed and EI‘I‘DIIEDI:IS cannot be said to even fall
within the realm uf]unsdictm{l u.f tl115 Id. authnrlt}f

That further, w1th0ut prejudice to the aforementioned, even if it
was to be assumed though not admlttmg that the filing of the
complaint is nnt '.".;lthﬂl.lt ]LI‘IQdICthﬂ even then, the claim as
raised cannot be said to be _maintamable and is liable to be
rejected for the reasons as ensuing.

That the relief suught By he.compiamants appear to be on
misconceived and erroneous basis. Hence, the complainants are
estopped from raiéing the.p?aaé, as raised in respect thereof,
besides the said pleas Ihéiﬁg_illegg_l, misconceived and erroneous.
That apparently, the complaint filed by the complainants is abuse
and misuse of process of law and the reliefs claimed as sought for,
are liable to be dismissed. No relief much less any interim relief,
as sought for, is liable to be granted to the complainants,

That the complainants have miserably and willfully failed to

make payments in time or in accordance with the terms of the
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vi.

Vil

HARERA

allotment/ builder buyer’s agreement. It is submitted that the
complainants have frustrated the terms and conditions of the
builder buyer's agreement which were the essence of contract
between the parties and therefore, they now cannot invoke a
particular clause, and therefore, the complaint is not
maintainable and should be rejected at the threshold. The

complainants have also misdirected in claiming interest on

sty

account of alleged delayed offer for possession. Besides the fact
) B ” ¥ A

that this Id. authority cannot be said to have any jurisdiction to
WAL

award /grant such relief to the complainants, it is submitted that
i PP T e
there cannot be said to be any alleged delay in offering of the
possession. T \

It has been categorically agreed between the parties that subject
to the allottees having complied with all the terms and conditions
of the builder buyer’s agreemant and not being in default under

\TRNL I BN YA
any of the provisions of the said agreement and having complied

Sala IS N
with all provisions, formalities, documentation etc, the
developer contemplates to cdmplete construction of the said unit
O T B " F —F

within a period of 48 months from the date of execution of the
agreement. Further, it had been also agreed and accepted that in
case of any default/delay in payment as per the schedule of
payments, the date of handing over of the possession shall be
extended accordingly.

That the complainants have failed to make payments in time in
accordance with the terms and conditions as well as payment

plan annexed with the buyer’s agreement and as such the
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viii.

complaint is liable to be rejected. It is submitted that out of the
sale consideration of Rs. 79,20,137 /-, the amount actually paid by
the complainants is Rs. 51,34,311/-. Therefore, in the facts and
circumstances detailed above, the complainants are not entitled
to any relief as prayed for by the complainants in the present
complaint.

That it is to be appreciated that a builder constructs a project

g
phase wise for which it ge

ment from the prospective
f om the prospective buyers
isfurther invested tow | Ffﬁdmﬂml“" of the project. It is
important to nnte,t{tﬁ _,.,-_.; If’ﬁ"&ppdsed to construct in time
when the prnspeéfiwe buyer
agreement. [t is S’l';'lhl'mtted that it IS important to understand that

one particular blfye} who mkaés Pﬂ}r‘m‘sntin time can also not be

a;
...

buyers and the money f‘*

atds

s make payments in terms of the

segregated, if the, p ment ﬂ‘omlutﬁer prﬂspeetive buyer does not
reach in time. It |5\héj". : Rr&ﬁlems and hurdles faced
by the developer ur " 2 “to be considered while
adjudicating ¢ pﬁ B ective buyers. It is relevant
to note that tlE ﬁ }Ec’ts ‘the interests of a

developer, as ltha's-‘tp ﬁéz} {hJ {;creaseti cost of construction and

pay to its workers, contractors, material suppliers, etc. It is most
respectfully submitted that the irregular and insufficient
payment by the prospective buyers such as the complainants
hampers the hands of developer/builder in proceeding towards

timely completion of the project.
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ix. That the unit of the complainants is complete. As a matter of fact,
the respondent has already applied for fire NOC and the approval
shall be obtained very soon.

Jurisdiction of the authority

The respondent has raised objection regarding jurisdiction of
authority to entertain the present complaint and the said objection
stands rejected. The authority ubserves that it has territorial as well

as subject matter jurisdiction £o;

.....

for the reasons given below. (i~
e

E.1 Territorial ]urisd/mtﬁﬁ' | 1\

| 4 3 ‘d kS ! ] .- *
As per notification lfoﬂ‘(VQQ{‘ _”.'-.'*:ﬂi-‘" dg 14.12.2017 issued
by Town and Country F;fannlng epartmen the jurisdiction of Real

Estate Regulatory Auﬁhurt;y' l;ﬁgl?m shaﬁl be entire Gurugram

District for all purpuse with f’ﬁﬁes i§n:u:1t'

in ‘Burugram In the

present case, the pm]ecﬁq_lqu st%n H,ﬁ{rithin the planning

area of Gurugram Dlétnéka ﬂ}grefﬁre.;&his authority has complete
territorial jurisdiction to dEET’“W‘IﬁPEhE present complaint.

E. 11 Subject mat:gp&:ﬁﬁ E l} }_’i

Section 11(4)(a) uftheA th@ promoter shall
be responsible to'thé ukt ﬁlmﬁﬁieﬁ for sale. Section
11(4)(a) is reproduced as hereunder:

Section 11(4)(a)

Be responsible for all obligations, responsibilities and functions
under the provisions of this Act or the rules and regulations made
thereunder or to the allottees as per the agreement for sale, or to
the association of allottees, as the case may be, till the conveyance
of all the apartments, plots or buildings, as the case may be, to the
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allottees, or the common areas to the association of allottees or
the competent authority, as the case may be;

The provision of assured returns is part of the builder buyer’s
agreement, as per clause 15 of the BBA dated......... Accordingly,
the promater is responsible for all obligations/responsibilities
and functions including payment of assured returns as provided
in Builder Buyer's Agreement.

Section 34-Functions of the Authority:

34(f] of the Act provides to ensure compliance of the obligations
cast upon the promoters, the allottees and the real estate agents
under this Act and the rufes an mufat:ans made thereunder.

33 W=

So, in view of the provisions nfthe Af:t quoted above, the authority
o Y

has complete jurisdiction to de;::lde the complaint regarding non-
compliance of ohllgatmns bPl the promoter leaving aside
compensation which is to be decided bj,r the adjudicating officer if

pursued by the compiamants ata [ater stage. '

Findings on the reljef snﬁgh‘i by the cumplainants
Relief sought by th&cé\\!él Thgﬁqﬁ’iplai nants had sought
: ‘-»-,-._,.,_“,--"'

following relief(s): ’- I

i. Direct the respnndent to suspend stay and cancel the 1Ilega|
arbitrary, mﬂlﬁﬁditﬂ;‘ﬂﬂ%ﬁ@hﬂent&f dated 06.11.2020 of the
aforesaid mgntjonqq.-[::{::)p gtﬁ.qu reinstate the complainants
to the aforesaid ‘property and put into operation the terms
and conditions of the BBA duly signed between the parties.

ii. Direct the respondent to pay interest for every month of delay
at prevailing rate of interest till actual handing over of
possession.

F.I: Cancel the illegal, arbitrary, malafide termination letter
dated 06.11.2020.
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10. The respondent has alleged violation of the below mentioned para

of the buyer's agreement.

“In the event the allottees does not pay the instalment amount within
seven (7] days of the stipulated time mentioned in this letter of
allotment/payable as per payment plan/Schedule of
payments/terms and conditions mentioned below then penal
interest @18% per annum shall be payable along with the amount
due. If the default continues beyond 90 days from the stipulated
time then developer/Vatika limited, shall have the right to
cancel/withdraw this letter of allotment and refund the amount
paid by the allottee, till date, after deducting 10% of the total sales
consideration as earnest mim 8y @ ,-5; with other non-refundable
amounts”

gj}{ards payment plan

of possession, nnly

whereas on the np’er:qi{ pﬁsﬁﬂn thu payments to be made

which as unders. = &+ &

At the time of booking ' L Ulssad XA

| Within 90 days or allotment  15% BSP
| whichever is later

Within 6 months from the | 12.5% BSP
date of booking

On offer of possession 65% of BSP plus 100% of EDC, |
IDC and PLC plus IFMSD plus
electricity and water meter
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charges plus pipe gas supply
charges plus stamp duty and
registration  charges  plus
escalation in construction costs

(if any).
The authority is of the view that the respondent cannot demand the

outstanding balance from the complainants until the respondent
issues a valid offer of possession. The remaining balance is to be
paid by the complainants after Q&C’qi‘lﬂng valid offer of possession.

The complainants may app r' ek "uthunty when the cause of

action in regard to cancellation‘arises

F. Il Delay Possessiuméhg,g@ (XL 4™

oz SR

In the present cumpliﬂitﬁﬁ&. ( _éinan‘ts intend to continue with
the project and ate*’%eéking del 1V

under the proviso .tD 'Eectlﬂ“n 18(

possession charges as provided
) of the Act: Sec. 18(1) proviso

N -

- i

reads as under. \ s.a

rrrrrrrrrrrrrrrrrrrrrrrrrrr

Prﬂwded t*'ljﬂt intend to withdraw
from rhe bﬁi‘ : promoter, interest for
d’m‘ay h

every mcmth anrf:dg over of the possession, at

such rate ds rhay be/prescr Fﬁl
=31 11X | W

Clause 17 of the buyer's agreement provides the time period of
handing over possession and the same is reproduced below:

“Clause 17- Handing over possession of the commercial
unit

The developer based on its present plans and estimates and
subject to all just exceptions, contemplates to complete
construction of the said building/said Commercial Unit within
a period of 48 (Forty Eight) months from the date of execution
of this Agreement unless there shall be delay or there shall be
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failure due to reasons mentioned in this Agreement or due to
failure of Buyer(s) to pay in time the price of the said
Commercial Unit along with all other charges and dues in
accordance with the Schedule of Payments. The developer, on
completion of construction shall offer in writing to such Buyer
to take over the physical possession of his commercial unit for
his occupation and use in terms of this Agreement within
sixty(60) days of issue of the notice as aforesaid, subject to such
buyer having complied with all the terms and conditions of this
Agreement including payrient of the Sale Price and other
charges such as EDC,IDC, IFMSD, etc as per demands raised by
the Developer or as a,greeg’_m this agreement. Upon receiving
the initimation as aforesaid the Buyer shall, within the time
stipulated by the Dev&fﬁr{ At _' 2 pver the commercial unit by
id .' undertakings, maintenance

cumentation as the Developer
liiyer's failure to take over

Xty jdqysfrnm the date of
er, possession, the

: g;m'dmg charges

may prescribed. [ the
possession as aj"umﬁf ithin
written :nttma;io -rﬁﬁdk ¢ Deve
Buyer shall Irg"bfe to pay to

@Rs. 5/- (Ru}:ee tri) of the super area
per mon g with appii ar the period of
such del .'dm arges a. i bove shall be
distinct cﬁ ‘n trelated ’ tion mj‘ maintenance
or any orh esas provided in this Agreement. During the
aforesaid pi&n’od. ‘delay, the commer€igl.in rshaf.’ remain at
the risk of the\Buyer and any/damage to-it for any reason shall
be to the accotint of the Buyer:-As réady submitted above

failure to take over the.commercialuhit for occupation and use
within the.sti vent.of default and may result
in cance.lﬁ %‘ ﬁ/ ﬁzﬁ‘ ﬁ Aﬂ}f&d beyond a
reasonable ti e er provisions of
this Agreement and prqwdli’* ,che E;mgr s paid all installments
on time and as per the Payment. Plan and is otherwise in
compliance of this Agreemént if the Déveloper fails to handover
possession of the commercial unit within the stipulate period as
stated hereinabove, the Developer shall pay to the Buyer
compensation upto a maximum of Rs. 5/- per sq.ft. (Rs. 54/- per
sq.mtr.) of the super area per month for the period of such delay
after expiry of the initial period of sixty (60) days from the
stipulated date for delivery of possession.

13. At the outset, it is relevant to comment on the pre-set possession

clause of the buyer's agreement wherein the possession has been

subjected to all kinds of terms and conditions of this agreement and
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the complainants not being in default under any provisions of this
agreement and compliance with all provisions, formalities and
documentation as prescribed by the promoter. The drafting of this
clause and incorporation of such conditions are not only vague but

so heavily loaded in favour of the promoter and against the allottee
that even formalities and documentations etc. as prescribed by the
promoter may make the possession clause irrelevant for the

.
purpose of allottee and the commitment date for handing over

hiis _ljist to comment as to how the
NS
a ;;umtian and drafted such clause

J.-

on doted lines. \
Admissibility of ﬁﬁi sseaq[qn zharges;it prescribed rate of
interest: The cnrli; zgmg aﬂe eking: delﬁ}r possession charges,
proviso to secﬂunti ﬁ;:ﬁwdes #hat where an allottee does not
intend to WIthdraw ﬁ:om l‘he‘pm}edt. he shall be paid, by the
promoter, interest for everymm{f}]{oidﬂay, till the handing over of
possession, at such Eatwas m Eﬂl':pfﬂ_@rihed and it has been
prescribed under rule 15 ufthe ites-Rule 15 has been reproduced
as under: ': \L )| <\ J

Rule 15. Prescribed rate of interest- [Proviso to
section 12, section 18 and sub-section (4) and
subsection (7) of section 19]

(1)  For the purpose of proviso to section 12; section
18; and sub-sections (4'and (7) of section 19, the “interest
at the rate prescribed” shall be the State Bank of India
highest marginal cost of lending rate +29%.:

Provided that in case the State Bank of India marginal
cost of lending rate (MCLR) is not in use, it shall be
replaced by such benchmark lending rates which the State
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Bank of India may fix from time to time for lending to the
general public.
The legislature in its wisdom in the subordinate legislation under

the provision of rule 15 of the rules, has determined the prescribed
rate of interest. The rate of interest so determined by the
legislature, is reasonable and if the said rule is followed to award

the interest, it will ensure uniform practice in all the cases.

p.a. s/ Gt _
The definition of ,tqum’ mtemsﬁ'as dEﬁned‘yﬁ@Qr section 2(za) of
the Act pruwdes that thj
allottees by the pr&mktef'

ﬁruf i tqrest} r{b,argeable from the

as 0

in

rate of interest whlqh the
allottees, in case ﬁf\dafﬁu

ERE
helow: \“— -

o AT B
promo the ec

Explanation. —For the purpose nf this clause—

(i) the rate of; interest ch eab!e m—me allottee by the
promoter, in case of default; shal il be equal to the rate of
interest which the promoter shall be liable to pay the
allottee, in case of defau.z;

(ii)  the interest payable by the promoter to the allottee shall
be from the date the promoter received the amount or any
part thereof till the date the amount or part thereof and
interest thereon is refunded, and the interest payable by
the allottee to the promoter shall be from the date the
allottee defaults in payment to the promoter till the date
it is paid;”
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Therefore, interest on the delay payments from the complainants
shall be charged at the prescribed rate ie, 9.30% p.a. by the
respondent/promoter which is the same as is being granted to the
complainants in case of delay possession charges.

On consideration of the circumstances, the evidence and other
record and submissions made by the parties, the authority is
satisfied that the respondent.i§, I contravention of the section

- -um-;.». ‘.-’

3
11(4)(a) of the Act by not he nu.'n OVE r possession by the due date

as per the agreement. There ‘J 0 BBAs attached with the
application one is date

are there but did r uﬁgﬁ
more BBA dated 2" June of 2[}1 'ﬁgd o) !-._-" the parties, By
virtue of buyer’s agr emM d be tween the parties on
02.06.2016, the passe d uf#thaﬂbdbkad it'was to be delivered
within 48 months from t _- date of @F this agreement. The

>

due date of possession is. &!Bmgpm e date of execution of
BBA ie. 02.06.2 02.06.2020. The
respondent has HA&K\EHAf possession on
15.02.2019 whlcl@é Jﬂulaéms‘@t%ﬁﬁd the OC till now.

Accordingly, it is the failure of the promoter to fulfil its oblations,

015w ‘érg‘,&, atures of the buyers

g

pthecbuilder\wheteas there was one

responsibilities as per the builder buyer's agreement dated
02.06.2016 to hand over the possession within the stipulated
period.

Accordingly, non-compliance of the mandate contained in section
11(4) (a) read with proviso to section 18(1) of the Act on the part

of the respondent is established. As such the complainants are
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entitled to delayed possession charges at the prescribed rate of

interest i.e., 9.30% p.a. for every nonth of delay on the amount paid

by them to the respondent from the due date of possession i.e.,

02.06.2020 till the handing over of possession.

Directions of the authority

Hence, the authority hereby passes this order and issues the

11.

iil.

iv.

posse ssion.

The arrears of i

interest @9.30 Hl%ﬂﬁ E
The respondent shall nu[é arge an
which is not th

The complainants are also directed to pay the outstanding dues,

mathe complainants

if any, after adjustment of interest for the delayed period.

The rate of interest chargeable from the allottees by the
promoter, in case of default shall be charged at the prescribed
rate i.e., 9.30% by the respondent/promoter which is the same
rate of interest which the promoter shall be liable to pay the
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allottees, in case of default i.e, the delayed possession charges as
per section 2(za) of the Act.

22. Complaint stands disposed of.
23. File be consigned to registry.

V| hﬁ/ .. [P
(Vijay r Goyal) 5o (Pr. KK. Khandelwal)
Member ety &% Chairman

Authority, Gurugram

HARERA
GURUGRAM
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