HARERA

— GURUGRAM Complaint no. 617 of 2020

BEFORE THE HARYANA REAL ESTATE REGULATORY
AUTHORITY, GURUGRAM

Complaint no. : 617 0f 2020
Date of filing complaint: 06.02.2020
First date of hearing : 01.04.2020
Date of decision : 02.02.2022

1. Harshvardhan l(rlshama;altra;ur

2. Tanuja ]'{ns!'u'lai:raj.r

Both RR/o: - C-9/13A, Dj;Fij,ty Phase 1,

Gurgaon, Haryana- 122002 ¢, Complainants
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Both RR/o: Vatdca.'l‘nangle Ay floor, Sushant
Lok-1, Block A, ﬁIG« ﬂoad Gﬁf‘ugfam Haryana-' Respondent

122002

CORAM: NS

Dr. KK. Khandelwal <75 ) Chairman
Shri Vijay Kumar Goyal = .'.. — Member
APPEARANCE: A} l

Mr. Vivek Singh Bishnol ~ ~  Advocate for the complainants
Ms. Pankaj Chandola proxy’ | J S [ B _
counsel for Shri VenketRao * kdvucave for the respondents

ORDER

The present complaint has been filed by the complainants/allottees
under section 31 of the Real Es iate (Regulation and Development)
Act, 2016 (in short, the Act) read with rule 28 of the Haryana Real
Estate (Regulation and Development) Rules, 2017 (in short, the
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Rules) for violation of section 11(4)(a) of the Act wherein it is inter
alia prescribed that the promoter shall be responsible for all
obligations, responsibilities and functions to the allottee as per the

agreement for sale executed inter-se them.
Project and unit related details

The particulars of the project, the details of sale consideration, the

amount paid by the compla

the possession, delay period;dif any,

AL el
11 v
e F e

following tabular form: 7

t ‘f - i' gt IJ.'\‘

S.No. Heads / ; = | _ orms ‘Jﬁ

1. | Name and lunatp)n of the, e on Df\e,,ﬁectar 16, Gurgaon,
 |project = |Haryana | L |

2. | Nature of tﬁa*pr}_:]ectl 1 Cuihmercna’! cﬂ!ﬁplex

| Area of the gl‘ﬁj&k{ H | 12 b.3125§&‘és

4. | DTCP License\ <" ‘\ﬂ\' ﬂsgnfzﬂﬁeﬁﬂﬁed 06.08.2015
 [validupto ' 12020

E of 2017 dated 20.09.2017

valid up to |

6 Payment plén L LJ I=— U ) Jfﬂgjfﬁ\ rﬁ]}ﬁi@-‘d plan
7 Power of attﬂmey 31.12.2019

| *Note: Complainant no.1 (harsh
Vardhan Krishnatray) by way of
power of attorney, appointed his
wife (complainant no.2 Tanuja
Krishnatray) as his power of
attorney in respect of property
being unit no. 441, 4t floor, block 3
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8. Date of execution of 31.05.2016 as alleged by the
builder buyer's complainants (page 17 of BBA)
agreement

9, Plot no. 441, 4% floor, block 3 admeasurin

500 sq.ft. _
(annexure 9, page 103 of complaint

10. | Possession clause BBA for above-mentioned unit is no

annexed in file

11. | Basic sale consideration Rs. 43,93,500/-as per allotment
(including EDC & IDC as on | letter (annexure 9, page 103 of
datt? of license of the p. f» % H‘:&mplamt]
project) GRS,

12. | Total amount paid by the; "Z 5,84,618/- as per total of

complainants se (page 93 & 94 of complaint]

13. | Due date of delivery. _ ﬁanngt"be ascertain
possession /.0 _ARERS v
14. | Date of offer ﬂfégu;s{ on Hntnﬂ’ared
to the complainapts |
15. | Occupation certificate hol Notebtained
Facts of the {:nmplﬂnt B |

The complainants suﬁgﬂ{tﬁd thatthe respuﬁdent no.2 isaco-signee
of the builder buy aﬁ’ethecnbed by them and the
respondents and the I'ESPME_SWﬁd as guarantor for the
respondent no.1 forth Rﬂ@ by%hem herein. They
submitted that tl\Hrfpﬁ aF’puwer of attorney
dated 31.12.2019, appointed his wife; complainant no.2, as his
power of attorney in respect of property being unit no. 441, 4th
floor, block 3, “One on One, commercial complex”, Sector 16,

Gurugram, Haryana for various purposes including filing of the

present complaint and all necessary and incidental actions.

The complainants submitted that the respondent approached the

complainants for investment in ‘Vatika One on One’ admeasuring
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500 sq. ft. super area and assured them monthly return at the rate
of Rs. 151.65/- per sq. ft. per month on super area to be paid by the
respondents on the investment made in the project upon receipt of
full down payment. The said assured return was to be paid till the
completion of the construction of the said building and thereafter
lease rental of Rs. 130/- per sq. ft. per month was to be paid on

super area for up to three years frnm the date of completion of

T

construction of the said buﬁdfl_ 50 n tlit*the said unit is put of lease,
brigs
whichever was earlier. They i1

&g in the project by way of
_gpf:l ga}'mem of Rs. 45,84,618/-.

The complainants, SLihmftte& &f’alaﬁg "q'th the allotment letter
dated 01.06.2016, csﬁ‘uﬁn no. 441 4rmﬁugr B@:ké the respondents
also issued them mcheque, n 6 154 dategﬂ ’1?'3’06 2016 towards
assured/commltment tfeturmfnrltha mun tl]l June 2016 w.e.f
20.05.2016, which was i:luljaI encaﬁhedh}? nhem

making full payment by Wajf Gf

The complainants submltfed.tggt‘:gﬂﬁhﬂént letter was followed by
letter dated 07.06.2016 Q:E% gghpije’bmfuﬁBﬁ for signing and
executing the same. IJPIS pertinent t‘b'ﬁnfh that similar letters along
with similar BBA w&re.{sgn'tw:hjimn\q. %apd their daughter
Radhika Krishnatray in respect to other properties in the same
project being unit no. 436 and unit no. 437, 4 floor, block no. 3. Just
as in the case of the present unit, complainant no. 2 and Radhika
Krishnatray signed/executed and sent back the agreements for
Unit 436 and 437. Although, the BBAs counter signed by the

respondents with respect to unit 436 and 437 were received back
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but the BBA for Unit No. 441 was not received from the respondents
despite repeated follow up by them.

The complainants submitted that in terms of the agreement, the
respondents have duly made payments of assured return to them
till September 2018, thereby acting upon the builder buyer
agreements previously signed. However, abruptly, since October
2018 the respondents have sm@d,mkmg payments towards the

assured returns in cuntra':'__ ‘_' Wlth the agreed terms and

conditions. - i:; _t;';
The complainants remmq*'éf _'_‘:***'ﬂ?énie&' 31.10.2018 from the
respondents 1nfurn%‘géhuut stispension of all return-based sales.
Soon thereafter, in” 15019 }l?\ nﬂents started pressurising
them to sign a fr&ﬂ%‘%ﬂui,],dpr &}Jyur %reément, which illegally and

b it & urﬁd qul[qgrnmlsed under the
' ‘explaining the terms and

F & A

wrongfully soughtito 3\

builder buyer agre ~
conditions of the same hhlr sfof the same.

The cumplainants“s'u%mi{f%d g—.{vﬂe esmail dated 22.04.2019, the
respondents sent an adder%duvl: to the builder buyer agreement
executed by the complainant No.2 and ‘Radhika Krishnatray, their
daughter, in respect to properties being unit no. 436 and 437, 4th
Floor, block no.3 which illegally and wrongfully sought to omit the
assured return promised under the builder buyer agreements. The
said addendums were rejected by complainant no.2 and Radhika

Krishnatray, their daughter vide separate e-mails dated 08.12.2019
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and the original agreements therefore continue to remain in force

and the respondents are fully bound by the same.

The complainants submitted that by way of letter dated 11.12.2019
issued by respondents, received by them on 26.12.2019, they once
again pressurised, intimidated and coerced them to enter into a
fresh builder buyer agreement, whereby the respondents have

unilaterally sought to change d}&-tﬁrms and conditions of the

builder buyer agreement e --‘:-_. 3
floor, block 3 in 2016, sentby theh ’

16-05-0266948-762016:dated:
contained in allotmem lettea" H: EM 06 Zg‘-lﬁ and application for

allotment dated 16.05 2016, thereb}t preju lcing their rights and

interests. . . u |

Thecnmp]ainantsl‘ffﬁl : act ' rice of the unit has
e

increased dramatically =~w' the range of Rs.

85,00,000/- to Rs. 92,46 ﬁﬁm&ﬂwﬁspnndenm have devised
this new builder ﬁu i i}eﬂlsh to change the

builder buyer agreerﬁeﬁt ﬂi &‘Hy them and return to
the respondents, whn wish tb cancei mefaﬂutment and sell the same
in the market at the current market rate which is much higher than

the rate at which they invested in the property/ project.

The complainants submitted that the question of termination of
booking does not arise in as much as they have already signed/
executed the buyers agreement sent to them vide letter dated

07.06.2016 and have ownership of the said unit having paid full
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consideration. The respondents were accordingly called upon to
stop and desist from initiating.any action against them by way of

termination of the booking/unit.
Relief sought by the complainants:
The complainants have sought following relief(s):

1. Restrain the respondents from cancelling allotment of
property being umut : ’j,l‘@ﬂ’ floor, block 3, One on Dne
commercial ccmple ?“16 Gurgaon, Haryana.

il Restrain ;;y\! \ 'nm ﬁhﬂaterally changing the
terms an he B Q{*éxbcuted in respect of

._‘—'-‘j'l‘!
unit no. 4‘5‘? 4/“‘ floor, I:ﬂnckS in Zﬂ‘lﬁ

. |
ii. Direct the ie!spnndehts [n pruduce the BBA in 2016, by

and between ‘the cohpfhmants and respondents before

this hon’ bl&,,’iuﬂ;’ﬁnxg

On the date of hearing, th‘efmfﬁhﬂ'i‘ty axplamed to the respondent/
promoter about 'th& contravéntion” as ‘alleged to have been
committed in relaﬁuﬁ‘tﬁ se?:ti% ﬁ#‘]‘ f&] Bfthe act to plead guilty

or not to plead gd;ll?_y— )i ; 1 JL\ A
Reply by the respondent

The respondent has contested the complaint on the following

grounds.

i. The present complaint is an abuse of the process of this

hon’ble authority and is not maintainable. The complainants
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ds
il

iii.

have not approached this Id. authority with clean hands and
trying to supress material facts relevant to the matter. They
are making false, misleading, frivolous, baseless, unsubstantial

sole purpose of extracting unlawful gains from the respondent.

The complainants have come before this hon'ble authority
with ulterior motive. That the present complaint has been filed
by the comp!amants justmharass the Respondent and to gain
‘and*, :'Tther submitted that the

_»ma:!s as annexed with the

complaint werf!/n’qgaﬁ arted by
g = » ¥,

section 65 (B) . nFEwd nce 4

1 avit/ certificate under
NS\

L‘i’ﬁt:lzdfen%& the e-mails placed on
record by the ct}mplalnants ham no siut:h.entimty be invalid

and is not an admrss:hle :anumamt _
Y ! +| h | '_."F I
The respondent hmnbly!sul:ﬂmts thatTHE r:ump]alnants being

regular mvestor‘&hﬁd ,ﬁpﬂmﬁr;hﬂd’ {ﬁEal estate broker for the
investment in the rEspd’n,ﬂ% " project and after discussing
the details ariﬁlg@ .Iﬁ;a conditions nﬁhe project with the
broker andi ‘after being fully ‘Eaﬁ’sﬁed with its

—

rEprESEHtatlﬂnfdemqm&attgmg éohl}ﬂ?mants voluntarily

invested in the project. the present complaint has been

preferred for unit no. 441 only and rest of the averments of
this are denied by the respondents. It is submitted that the
complainants never returned the signed agreement w.r.t. unit
no. 441 to the respondents and has concealed this material fact

in the present complaint to mislead the Id. authority.
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iv.

vi.

It is submitted that the terms of the agreement are not being

disputed by the respondent; however, due to the lack of
jurisdiction of the Id. authority for deciding the matters
pertaining to assured return, the respondent is not liable to
reply to the averments pertaining to assured return. The
builder buyer agreement for unit no. 436 and 437 shall not be
considered or taken on theireqord herein in this complaint as
the present complaint h‘ﬁ,_' ‘ﬂted in regard of unit no. 441.

It is submitted the den u-]li_iﬁ sent an email to the
W
in lagc:aﬁdance with the prevailing

uut:the suspension of all return-

complainants on31:10.2019
law and appﬁsed then:t'
based sales. F.b 1-5 vehemently denied that the respondent
pressurized tﬂem to 5&11 |h fresh- buyer agreement. The
respondents h&d au'eady.infqrmd them about the suspension

of return basedwmeﬂwd’q:gmﬂ dated 03.12.2018,

the respondents Wgﬁaﬁon to the complainants
that due to; ,tm;iet Ehﬁ Euglstagces an amended
agreement 151 for countersigned. The
complainants vide email dated 17,07.2019 agreed to execute
the addendum to the agreement on 1% week of the July.

It is submitted that respondents are entitled to terminate the
complainant’s unit in case of violation of the agreed terms and
conditions from the side of the complainants or any other

reasons beyond the control of the respondents. The

respondent sent the frash agreement in the wake of
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suspension of the return-based sales as already intimated to
the complainants vide email dated 31.08.2019 and
03.12.2019. The complainants are making false and baseless
allegations to shift his onus of failure upon the respondent. The
complainants did not return the original agreement sent in the
year 2016 and making the false claim and allegations against

the respondent.

vii. It is submitted that tpg ,_:"“":ainants with the wrongful
VI %t from their liabilities. Its
: I 'fmmts are liable to execute
Mh \ % The return-based

th é:t;rﬁe the agreement
between theﬁmm{mlamlank d l:he ﬁ"ﬂems was required
to be amended. th %subnﬁtt tli tth BB;HI -based sales have
now been susp.eﬂﬂxéht er&nre,-ﬂéhd{f:mnplainants are not
entitled for the samg.’tft mas--’ﬁinﬁer submitted that the
co mplainantszﬂrg enqtl e amended agreement
and the respan&nfs%r \ct the payment plan

and total arrmunt pal.d‘)lfl # 14 agneawf It is submitted that

intention are trying to-w
further submitted l:hat |

the agreemer}t*&sfp’er
sales have n’uw been banne¢-and

the respnndents have never intended to cancel the unit of the

complainants.

16. Copies of all the relevant documents have been filed and placed on
the record. Their authenticity is not in dispute. Hence, the
complaint can be decided on the basis of these undisputed

documents and submission made by the parties.
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Jurisdiction of the authority

The respondent has raised preliminary objection regarding
jurisdiction of authority to entertain the present complaint. The
authority observes that it has territorial as well as subject matter
jurisdiction to adjudicate the present complaint for the reasons

given below.

E.1 Territorial }urisdlcﬂnn

As per notification no. 1;‘92;’:" ;ﬂ?ﬂ? dated 14.12.2017 issued
by Town and Country. ;Pl?p} ing Department, Haryana [the
jurisdiction of Real Esftat;l‘{égul‘ .mw'ﬁnﬂfqmty Gurugram shall be
entire Gurugram ﬁistgdct for aj :_pur-puse with offices situated in
Gurugram. In the ‘ ent caﬁwthe grojpct in.question is situated
within the planﬁmj rea uﬁ Gérugram District, therefore this

authority has cnrﬂnllge‘d.,s toria ﬂulﬁtﬁtﬁun to deal with the

_‘J-*"

present complaint. “*

E.Il Subject-matter &urisdic,ﬁtji X _‘

Section 11(4)(a) of the Act; 20 ﬁnyi;iiéf‘;kth.‘at the promoter shall
be responsible to the allottee 3s per agreement for sale. Section

11(4)(a) is reproduced as hereunder:

Section 11(4)(a)

Be responsible for all obligations, responsibilities and functions
under the provisions of this Act or the rules and regulations made
thereunder or to the allottees as per the agreement for sale, or to
the association of allottees, as the case may be, till the conveyance
of all the apartments, plots or buildings, as the case may be, to the
allottees, or the common areas to the association of allottees or
the competent authority, as the case may be;
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The provision of assured returns is part of the builder buyer's
agreement, as per clause 15 af the BBA dated......... Accordingly, the
promater is responsible for cll obligations/responsibilities and
functions including payment of assured returns as provided in
Builder Buyer's Agreement.

Section 34-Functions of the Authority:

34(f) of the Act provides to ensure compliance of the obligations cast
upon the promoters, the allottees and the real estate agents under
this Act and the rules and regm'at."ans made thereunder.

So, in view of the prnwsiuns of the Act of 2016 quoted above, the
A DNTIT
authority has complete ]unsdlcﬁnn to decide the complaint
0% 250N,

regarding non- mmpllance of ubhgatmns by the promoter leaving
aside compensation which is tu be'declded by the adjudicating

-
officer if pursued by the cump]amants ata later stage.

19. While filing the complaint tHe*Ebmplgmants mEntmned about the

provision ofassuredﬁe%ur’ns the same having been paid by the
respnndent{bmldeﬂxﬁ 0Se )18 :étnppmg the reflate
the same. Though en ,e)ﬂwas denied by the
respondent/builder y,rhi]e Irer T} but it 15 not disputed that

the complainants ‘113% ﬂﬁaﬁ%’ﬁ cﬁ&-  bearing no. 5135

of 2021 on 29. IZ:ZGZI,—QEE](H}& assurad returns against the
allotted unit. So, in-view nﬂpeﬁdency of cnmpiamt w.r.t. assured
returns between the parties the relief in this regard is not being
sought by the complainants. Hence, no findings in this regard are

being returned.

F.1 Findings on the relief sought
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F. I Restrain respondent no.1 and 2 from cancelling allotment of
property being unit no. 441, 4% floor, block 3, One on One
Commercial complex, Sector 16, Gurgaon, Haryana.

The complainants have not submitted any document vide which
either the unit has been cancelled or cancelled notice has been
issued by the promoter. The complainants may approach the
authority when the cause of action in this regard arises. The

complainants have already- paiEL the full consideration amount

E*u be no plausible reason for
i¢:'-."-r'

much earlier and there se-__'
cancellation of the unit. =" :
: &nmm unilaterally changing

p
F.Il Restrain the respt

the terms and cuné&% - ﬂiecm&in respect of unit no.
441, 4" floor, hlﬂﬁl@ 2016.

The complainants have failed tn\placénn recdrd1he alleged buyer's
agreement, the terms h_a__ve been unilaterally changed or altered. In
absence of that dncﬁrﬁﬂdﬂp_ be produced by any of the parties, the
allotment letter is guve?ﬁiﬁg‘tjua;li;iﬁnfahbut terms and conditions
of allotment and _aqgﬂrq;_ﬁghe,:ﬁﬁé"h_:ui__ld_fsr at this stage cannot
unilaterally changeﬂny‘-rﬁpnﬁiﬁan‘wlﬂfh is-in contradiction of
allotment letter and alleged |\BBA which 'was signed by the
complainants and“handed Id\?‘eJ tothe respondents for returning
one side copy to the complainants which was not returned to the
respondents. Although for the same project, there are large number
of allottees which have signed BBA similar to one alleged by the

complainants and the conditions contained therein shall also not be

changed to the detriment interest of the allottee.
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F.IIl The respondent no.1 and 2 to produce the BBA in 2016, by
and between the complainants and respondents no.1 and 2
before this hon'ble authority.

The complainants submitted that the 'respundent vide letter
dated 07.06.2016 sent two conies of BBA for execution and after
signing the same, they delivered the said BBA by hand to the
respondent. But the respondent submitted that the
complainants did not retur"l.thelqapy of agreement sent in the

year 2016 for counter Sign ”' T’ﬁ‘-:i t without going into the rival

i 17

exercising powers under
‘:'- s ,g;\&ﬁﬁm company secretary
of the respundentfuf hand fg nvﬁ} cnpﬁnfﬁﬂﬁ. alleged to have
been signed by the complaipants :-mbmittéd’tn the respondent in
June 2016, and duly signed by the promoter. If such BBA is not
available in the rﬂcgfds of ihe éumpanﬁ"@en an affidavit to this
effect would be s“ubmxgl{e&-hju.&h‘e ﬁp)i'}pany secretary in the
registry of the authnnty"w{ in1 's. The promoter is further
directed to Ku the BBA to the
cumplainants per the Sﬁm of the allotment
letter dated [1,_1__.-06&.?_&1.;)1 Lg! Rhg:r%élgsl\gﬁailable with the

promoter and has been submitted by them.

G. Directions of the authority

32. Hence, the authority hereby passes this order and issue the

following directions under section 37 of the Act:
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i. The respondents/promoters are directed to pay the arrears of
assured return to the complainants/allottees from October
2018 at the agreed rate ie, 151.65/- per sq.ft. till the
completion of building and after completion of the building
@130/- per sq.ft. on super area upto three years or the said unit

put on lease whichever is earlier.

ii. The respondents shall charge anything from the

HARERA
GURUGRAM
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