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utnﬁ

The present complaint dated Etuli EEII:‘.I has . been filed by the

complainant/allottee under section IT-6F the Real Estate (Regulation and
Development) Act, 2016 (in short, the Act) read with rule 28 of the Haryana
Real Estate (Regulation and Development) Rules, 2017 (in short, the Rules}
for violation of section 11(4](a) of the Act wherein it is inter alia prescribed

that the promoter shall be responsible for all obligations, responsibilities
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and functions to the allottee as per the agresment for sale executed inter-se
|

them.

A. Unit and Project related details:

. The particulars of the project, the details of sale con sideration, the amount
paid by the complainant, date of proposed handing over the possession,
delay period, if any, have been detailed in the following tabular form;

S. | Heads o quurmatlnn
No. ' ey
1. | Name and location of the prn ct - abulls Enigma”, Sector 110,
Z. | Nature of the pmject ;‘ . ideni hLl:-::mplex
3. | Project area F " ey £ 0 :rr
4. |DTCP License | | =/ o Jzﬂurz ) a‘rq.—:ml 05.09.2007 w].d till
> znzi
] ~T>
i &n |
LAY 10 of 20 fea;lz*;ﬂmnn valid till
A 28i01.202
Name of the licensea, . | || s / gﬂ.’g PiAfrastructure P:m-hte
NAr
— . 12 dated 20.06.2012 'I-‘iil“ﬂ rill
| =5 ¥y ';E
‘Name of the licensge | 1 ETLIE :
5. | HRERA registered/not 'l flhglhtpred vide no. '
registered 7L LJIN ) \?,E*Imf-:m‘.l'? dated Z0. 11 2017
valid till 31.08.2018 |
ji. 3540f2017 dated 17.11.2017 |
valid till 30.09.2018
fii. 3530f2017 dated 20.11.2017
valid till 31.03.2018 |
fv. 3460f2017 dated 08.11.2017
valid till 31.08.2018 A
6. | Date of execution of flat |26.062014 ' I
| buyer's agreement (As per page no. 74 of the r:nm:p]:s!nt] |
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7. | Unit no.

B-192 on 19th floor, tower B

Super Area

(As per page no. 78 of the complaint)
3400 sq. ft. |
(As per page no. 78 of the complaint)

Payment plan

Subvention payment plan

10. | Date of tri-partite agreement

26122012
(As per page no. 64 of l:::rmplamtl

11. ! Total consideration

12. | Total amount pald towards "

consideration of allotted umt [F'.‘“"‘.f

ERA

| soursed

Rs.2,47,08,757/-
(As per applicant statement of account
_dated 02.04.2021 on page no. 1113 of

!
ner applicant statement of account

4103‘:1 on page no.112 of the

Rs. 2,20,00,000/- |

% under

Amount paid by Rs, 42,79, 5| 5?;.!.

;i

i

Due date of delivery of ©_
possession

(As per clause 21 of the agreement.
The Developer shall endeavour o
complete the construction of the said
building /Unit within a period af
three years, with a six months
grace period thereon from the date
of execution of the Flat Buyers
Agreement  subject to  timely
payment by the Buyer(s) of Total Sale

13. \ U

26122017 | | |
(Calculated from the date Iu-l' the
agreement ie; 26.06.2014 + grace

period of 6 months)

(Grace period of 6 months is
allowed)
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Price payable woccording to the |
Payment Plan applicable to him or as
demanded by the Developer. The
Developer on completion of the
construction /development shall issue
final call notice to the Buyer, who
shall within 60 days thereof, remit all
dues and take possession of the Unit)

14. | Occupation Certificate Not obtained
(Applied for vide application dated
19.04.2021) '

15. | Offer of possession Not offered I

16. | Delay in delivery of possession ,.5‘ %rs 1 months 15 days
till the date of order Le., A

| 10.02.2022, o JALRE N
| 'J-,-. _L;.“*Lr*h -f.r'll -

B. Facts of the :umplam[ "-.n', =1 HH 1
J b=

That the cumplmnant-rﬁce]lved a market ;-::BII from an authorized agent of

the respondent for hmﬁiﬁg, in a ’}esﬁdehuzﬂ m}ecﬁ "Enigma’ situated at
sector - 110, Gurugram: Tbehuﬂiphﬁq#ntﬁiﬁm&ufﬂce of the respondent

and consulted with the mﬂkﬁﬂpg ‘bearers of the respondent.

The marketing staff S%l "‘"' u{ the project thrﬂugh glitzy
}ﬁ:@?ﬂng to deuelup and
construct an tﬂtegra%_d.}'%si_ﬂqiﬁall EW wlr.h features like entranced

advertisements and &'u

paved area, water features, parking, swimming pool, lawn, courtyard,
children's play area, etc. at the prime location. The respondent claimed that
the same to be an oasis of convenience, space and luxury and a perfect

example of modern-day residential complexes.

That the marketing staff of the respondent through a brochure represented,

projected, and assured that the project shall have "Enigma :has been
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conceived as an extremely tasteful and grandiose set of privileged

residences. Elegantly spread across fresh open spaces. Fantastically adorned
with acres and acres of Landscaped Greens”, It was also assured| to the
complainant that possession of flat would be handover within 3 years from

the booking.

That the complainant relied on the representations & assurances of the

respondent and booked a Hat hearmgﬁﬂq B - 192, on 19t floor in tower B
l.‘_F - y, '|- -'!.'H-
admeasuring 3400 sq. ft. in the g - : “Enigma” marketed and developed

by the respondent under .whwennﬂn ﬁplanTﬂl possession for a total sale
consideration of Rs. %Eﬁﬂlfﬂﬂ_ﬂ Al iﬁ\g ':u pause 21 of the said

application form, ﬂneﬁrgs onderit w’as g’we E@Eﬂissmn of the said flat

1'

within 3 years from thfptfate of exe:,:utinn f th& apaﬁ:ment buyer agreement.
Itis pertinent to mennumha{thﬂ flat I;u:.rL sagregnwnt (hereinafter, "FBA")
was executed after a lnng”fullﬁy upnizé}ungw therefore the due date of
possession was 26.06. Eli]l? — E

= i

3 i

I W : |
That on 15.12.2012, l:iie d‘egpﬁj};l.ﬁiﬁn a provisional allotment letter
conforming the allumieuj;pf mut]"-m J} 1?;1 jm 19th floor in tower-B for size
admeasuring 3400 sq. ft. The ﬁat was hunkad for a total sale consideration

of Rs. 2,56,71,000/-.

That the complainant availed a housing loan of Rs. 2,20,00,000/- from
Indiabulls Housing Finance Limited against the said unit with the permission
of the respondent till the date of issuance of offer of possession by the

builder and signed the tripartite agreement (hereinafter, "TPA"). As per
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clause No. 3 of TPA, the builder has to pay the Pre-EMI till the date of

issuance of the offer for possession,

That on 26.06.2014, after a long follow-up a pre-printed, unilateral, arbitrary
flat buyer agreement/buyer's agreement was executed inter-se parties.
According to clause 21 of the BBA, the respondent has to give possession af
the said flat within 3 years from the date of execution of the apartment buyer
agreement. It is germane to rnegﬂ;pn.trgre that the FBA was executed on

| ,:-,..l‘
26.06.2014, therefore the due datﬂq,ﬁ o

spssion was 26.06.2017.

That the respondent sent a,u&mml nﬂlmfll 3{]}& regarding the VAT amount
payable and asked the Eq&’.]lEJﬁinEl.}IjiH M’"‘u’ﬂ”@ 2.75% of Rs. 6,61,650/-
That on 30.11.2015, thﬁ'cﬁmplamant sent.an emajl to the respondent and
alleged the VAT rate; am;i dlscrapaa}ca# l:ggg;gdmg the applicable VAT
charges. However, on 1*2 08. 25]'.16 ‘che-‘redlpuggéntt",ﬁnt another email to the
complainant and sent updates rra@:rﬁmg @,’&t;anstrucﬂnn of the unit and
stated, “The possession of your tqui‘ {E‘ﬁantaﬂvely stheduied in the second

| j i

half of 2017". ) i I, I

That on 01.04.2019, the-complainant Eﬁi an ¢mail to the respondent to ask
the construction status of the project and stated I would request you to
kindly update me on the status of the project particularly in tower Bin which
I am the owner of Unit - B192. The Builder Buyer Agreement was executed
on 26 June 2014 in my case. The 03 years +6 months grace period was over
on 25 Dec 2017. Kindly note the delay in compensation will be applicable

and will have to be adjusted. You are already in possession of extra amount
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of money INR 1,66,125/- which will be charged at an Interest rale of 18%

just like any amount that the buyer would have been charged as per the BBA,
Expecting a Prompt response”. Thereafter, the complainant se nt many
reminder emails regarding the construction status of the project and when

it will get delivered, but there was no satisfactory reply from the respondent.

That as per the statement of account issued by the respondent, the
complainant has paid an amuum; of. B,s »Er*-i-jﬂ 74,882 /- which is 96% of the

i\ A .r"‘
total sale consideration. It is FIE ent iﬂ‘nenﬂnn here that out of the total

paid amount, the cnmp!ainant Iiasﬁ.pmﬂrfm ai'rtuym of Rs. 42,79 55?,? from
his own sources and the i‘eqt mﬂpnbﬁﬁpmceﬂ h,y the Indiabulls Housing
Finance Company Ltmljtéd : 1 ‘,ﬂ -

That since 2017, the tuﬁ‘-blainantiis -reg?ilaﬂynhﬁ:aj:ﬁng telephonically &
through emails' to the ;espuqdentaqu r?nk@g efforts to get possession of
the allotted flat but all in ﬁaigp]}aspl‘teﬁ'sﬁziq_ﬂl— requests by the complainant,
the respondent did not give p&sﬂé‘ﬁ?&iun of the flat/apartment. The
complainant was never r.-al;le o iu rq,t#'&;‘:knnw the actual state of
construction. Though the towers se;anL_m _be built 'up, but there was no

progress on finishing and landscaping work and amenities for a long time.

That the main grievance of the complainant is that despite having paid more
than 96% of the actual cost of flat and ready and willing to pay the justified
remaining amount, the respondent has failed to deliver the possession of flat

on promised time and till date project is without amenities.
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That the complainant has purchased the flat with an intention that after

purchase, he would be able to stay in a better environment. Moreover, it was
promised by the respondent at the time of receiving payment for the flat that
the possession of a fully constructed flat and developed project wpuld be
handed over to the him within 3 years from the date of execution m’EFHA Le,

on 26.06.2017.

That the facts and cir:umstancgs aq Eﬁwneratetl above would lead to the

-..'l-_
..'- Lol

only conclusion that there is a ﬂ&@ﬁ of service on the part of the

o AL

respondent party and as su-u-'ri ?qe 151 uahle ﬁ;?‘hg punished and compensate
F 4w o i 1'-

the complainant, rdl = N

That due to the acts of'the above and Li'}e-t.grmg and conditions of the flat
1 - 3 Y

buyer agreement, the ;';d,-'rmpfaina nt hs Eﬁ;ﬂ unnecessarily harassed

mentally as well as financially, therefore the opposite party is liable to

compensate the complainant tin-ga':‘r:ﬂuﬂt;u{ the aforesaid act of unfair trade

practice. There are {:lear unfalr traﬂe 'Eﬂee and ‘hreach of contract and

playing fraud with the i:Qq'rplainﬁnt Eﬁd‘dﬂllg_.!'.
C. Relief sought by the complainant:

The complainant has sought following relief:

i, Direct the respondent to handover the fully developer | constructed
flat/ apartment with all the amenities after obtaining odcupation

certificate.
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i Direct the respondent to provide interest at the prescribed from the

due date of possession till actual date of possession, complete in all
aspects on its own contribution.
iii. Direct the respondent to keep paying the pre-EMI on home loan till

possession of the flat.

On the date of hearing, the authority explained to the respondent/promaoter
about the contravention as alleged to have been committed in relation to
section 11(4)(a) of the Act to plead g

g

D. Reply by the respundant-

with the sole motive to, hﬂTﬂEﬂ thg 1. .

1

misconceived and wi&!{}uﬂa n:-,? basis as

on the ground that the said claim o thr.r m:ump'lamant is unjustified,
ainst the respundent

That the present i:nmpiaint mﬂmther matnt;g.nahle nor tenable and is liable
to be out-rightly dismissed.- Ther aIF Y__g@gh%t buyer's agreement dated
26.06.2014 executed Iqeru%eeq the. p Ennt to the enactment of the
Real Estate [Eegulatmmamd_ﬂeml.hpg‘n }JE

down in the said Act, Ei.'_s such samie cfnnnt; !:-g:”?pglj!fi retmspe::tiwL}f.

EUJE and the provisions laid

That the complainant looking into the financial viability of the project and its
future monetary benefits willingly applied for provisional booking of a
residential unit in the project of the respondent. The complainant after due
inspection of the project site voluntarily signed/executed a flat buyers

agreement dated 26.06.2014 for the subject anit.
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That as per the terms of the agreement, it was specifically agreed that in the

eventuality of any dispute, if any, with respect to the subject transferred unit,
the same shall be adjudicated through the arbitration mechanism. Clause no.

49 is being reproduced hereunder:

“Clause 49: Al or any dispute arising out or touching upon or in relation

to the terms of this Application and/or Flat Buyers agreement !ncfu:irng
the interpretation and validity of the terms thereof and the rights 1md'
abligations of the parties shall be settled amicably by mutual discussion
failing which the same shall be seitled through Arbitration The
arbitration shall be governgd by Artifration and Conciliation Act, 15596
or any stafutory amendmg . modifications thereof for the time baing
in force, The venue of the arbitrat) _.p'imff be New Delhi and it shall be
held by a sole arbitrator who Shall be oppointed by the Company gnd
whose decision shall b { fan "h!q@[my upon the parties. The
Applicant{s) hnrebjtp{iﬂm: ut heyshe shia Ihuw: no objection :-::-tﬁ.:s
appointment even i fiersan S0 appohited as the Arbitrator, is an
employee or aﬁﬁ:ﬁ af ._«..-. mpany or is ise connected m' the
Company and the Applicant(s), canfirms h:i&.'r notwithstanding such
relationship / connection, the Applicant(s] shallBigve no doubts as to the
fnd:psmiencq ar fliiﬁﬂ'l"l'-"fﬂ'ﬂtf of the said Arbkm;ﬂ The courts in New
Deihi alone shall have the jutisdictio m-rg' th d;sp wtes arising out of the
App!:ﬂunanfdmnt Bu _Pg's j

Thus, in view of above’ n;lﬂi.;sb-._&'ir of! fla b&ﬁaﬁ*&.&gr&emenn it is humbly
submitted that, the :hspute i anf,r tm&lﬂﬁe‘partms are to be referred to

——

arbitration, ﬂ s i —_

That the complainant has nm&-:ﬁ%&&ﬁe Eﬁwﬁt}' with clean hands
and wishes to take 3‘{@?"%" thFqﬁF Iﬂfﬁﬂ‘ﬁng‘* with the help of the
provisions of the RERA, which have been propagated for the benefit of
innocent customers who are end-users and not defaulters, like the

complainant in the present complaint.

That the complainant from the very beginning was aware, about the period
of delivery as defined in clause 21 of flat buyer’s agresment is not sacrosanct

a5 in the said clause it is clearly stated that “the developer shall endeavour
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to complete the construction of the said building/unit” within the stipulated

time. Clause 21 of the said agreement has been given a selective reading by
the complainant even though he conveniently relies on same. The reading of
the said clause clearly shows that the delivery of the unit / apartment in
question was subject to timely payment of the instalments towards the basic

sale price.

That it is pertinent to mention hE_re;i:at fmm the very beginning, it was in

the knowledge of the complainant, that there is a mechanism detailed in the
gl

'.."hu.q

flat buyer's agreement which- myq[s

| | ':.F" 1
caused in completion anr.i,ﬁauding ﬁﬁﬁ@ebpuked unit i.e. Enumei-&ted in
the "clause 22" of duly® eﬁcur‘e&ﬂiﬁfbuyﬂ;ﬁ_@ga&mem. filed by the

complainant along with*ﬁteir cump]aintf‘Em respondent carves leave of this

'E]ﬂEEHElES of inordinate delay

authority to refer & rd]huﬁun the clause 22 of flat buyer's agreement which
is being reproduced here‘unﬂer* |

"Clause 22 in thi «eventuality.of 4 ,ﬁiﬂmy to offer the
possession of the unrm the b the time as stipulated
herein, except for the delay.ateribtifable to the buyer/force

majeure / visymajeurdconds ¢ developershall pay to the
it mﬁ%ﬂ%%m i
That the complainant being fully lware having lm-::wledge and is now
evading from the truth of its existence and does not seem to be satisfied with
the amount offered in lieu of delay. It is thus obvious that the complainant is

rescinding from the duly executed contract between the parties.

That the bare perusal of clause 22 of the agreement would make it evident
that in the event of the respondent failing to offer possession within the

proposed timelines, then in such a scenario, it would pay a penalty pf Rs.5/-
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per sq. ft. per month as compensation for the period of such delay. The

aforesaid prayer is completely contrary to the terms of the inter-se
agreement between the parties. The said agreement fully envisages delay
and provides for consequences thereof in the form of compensation to the
complainant. Under clause 22 of the agreement, the respondent s liable to
pay compensation at the rate of Rs.5/- per sq. ft. per month for delay beyond

the proposed timeline,

Lo '--.,.r

That the complainant at the time ﬂf F’ﬁm ional booking of his unit opted for
payment plan under suhventfhn 'spﬁﬁma tikl pussesstun and as such a

tripartite agreement gaaﬁ Eﬁ iﬁiﬂ:ﬂu-j&g \executed between the
complainant, the respunﬁlént ami tﬁé ‘fﬁﬁ'm:er Tha;ras per the terms of the
tripartite agreement till pbssessmn of 'die unit in qmastinn the liability of
payment of interest elﬂ'h@t on the loan !avﬂléﬁ :hy the complainant would
be assumed by the re?p?aqﬂtm As sqith,itﬁil,l{p&;winn the respondent is
compelled to bear the b‘urﬁ,ﬂn. n!'jnmmﬁt un ‘the loan sanctioned to the
complainant against the suhlecbuni;. _ﬁﬁﬁe respondent has already paid

an amount of Rs. 1,90,92222/- ﬂ’-‘h% ﬂ%ﬁ?ﬁé‘mmnues till possession is
offered to the Complainant.

That the basis of the present com plmht,ui that there is a delay in dq]luer;-,r of
possession of the unit in question, and therefore, interest on the deposited
amount has been claimed by virtue of the complaint. It is further submitted
that the flat buyer's agreement itself envisages the scenario of delay and the

compensation thereof. Therefore, the contention that the possession was to

Page 12 of 40



]
w

30.

31.

HARERA

b " GURUGEAM Complaint no. 2038 nl’ 021

be delivered within 3 vears and 6 months of execution of the flat buyer’s

agreement is based on a complete misreading of the agreement.

That the project of the respondent e, Indiabulls Enigma, which is being
developed in an area of around 19.856 acres of land, in which the
complainant invested the money is an on-going project and is registered
under The Real Estate (Regulation and Development] Act, 2016. 1t is
pertinent to note that the respondent being a customer-oriented company
completed the construction of tha-tqilﬁqiu which the unit allotted to the
complainant is located. The re:sgﬂhd;eét applied for the grant of the
occupation certificate on 1'11&4-.,2021 hufnrq the Director, Town & Country
Planning Department, ﬂ]faprllgﬂﬂu zinﬂ,\ﬁﬁalﬂ ﬁa; possession of the unit

booked.

1T
Thatitisa universallpbﬂm‘wn fact that 1:lu to adverse market conditions viz.

delay due to remttiatihg of the existing w rk orders under GST regime, by
virtue of which all the hi‘ﬂs h,f contractors eﬁ heiﬂ,in between, delay due to
the directions by the Hun'hlE ﬂupmfnlg;ﬁﬂm‘t';and National Green Tribunal
whereby the construction amﬂﬂes"we‘lfé stopped, non-availability of the
water required for the -:unst}'-uctlﬂn#r L%‘pnﬂ]m wark & non-availability of
drinking water for lahuur.dr.letﬂ pr sschange fram issuance of HUDA slips
for the water to totally online process with the formation of GMDA, shortage
of labour, raw materials etc., which continued for around 22 manths, starting
from February'2015.

That as per the license to develop the project, EDCs were paid to the state
government and the state government in lieu of the EDCs was supposed to
lay the whole infrastructure in the licensed area for providing the basic

amenities such as drinking water, sewerage, drainage including storm water
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line, roads etc. The state government miserably failed to provide the basic

amenities due to which the construction progress of the project was badly
hit.

. That furthermore, the Ministry of Environment and Forest [heréinafter

referred to as the "MoEF”) and the Ministry of Mines (hereinafter referred to
as the "MoM") had imposed certain restrictions which resulted in a drastic
reduction in the availability of bricks and availability of kiln which is the
most basic ingredient in the mnsl:rmﬁrﬁzr activity. The MoEF restricted the
"J Yt jq bricks and further directed that
no manufacturing of clay hri;kﬂ' ﬂr‘ﬁtﬂﬂllh'l' “blocks could be done within a
radius of 50 kilometres ﬂ*bm ﬂuﬂ] ap&fi@ytef bﬁs.gd thermal power plants
without mixing at least ?E% of at&h'ﬁﬁﬁﬁnil\‘ﬁhaﬁ’hurmge of bricks in the
region and the resu!mﬂ‘r ﬂun-a*._'gil_gh;h ‘of raw n:_l_zi:;enal required in the
construction of the ptﬁﬁbé,alsp:afﬁé-r;tﬁd ha ﬁm:ijy__rs’;:ﬁedule of construction

excavation of topseil for the mant

of the project. ':' I" ' ":# &/

. That in view of the ruling hﬁ*ﬂiﬁ-ﬁamhh@agﬁnurt directing for suspension

of all the mining upera’nnns ir“the. “hill range in state of Haryana

within the area of app: -Huﬁ g; ?In}ﬁi‘h district of Faridabad and

Gurgaon including Mewat w’hl-::h led jatioh of scarcity of the sand and
other materials which derwed ﬂ:‘ﬂ-a'nhe ;:unafmsh_mg activities and which

directly affected the construction schedules and activities of the praject.

Apart from the above, the following circumstances also contributed to the

delay in timely completion of the project:

a)  That commonwealth games were organized in Delhi in October 2010,
Due to this mega event, construction of several big projects including the

construction of commonwealth games village took place in 2009 and
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onwards in Delhi and NCR region. This led to an extreme shortage of labour

in the NCR region as most of the labour force was employed in said projects
required for the commonwealth games. Moreover, during the
commonwealth games the labour/workers were forced to leave the NCR
region for security reasons. This also led to immense shortage of labour force
in the NCR region. This drastically affected the availability of lahmﬁr in the
NCR region which had a ripple effect and hampered the development of this
complex.

tation of social schemes like

b) Moaoreover, due to ar:nve“'_'l:"'
National Rural Employment Guamnﬁﬁr :'r; and Jawaharlal Nehru National
Urban Renewal Mission, th*:r;g Wﬂi{h_ﬂll 1 sl
in the real estate markat .a# l;he atraﬂahlﬂahum preferred to return to their
respective states due t:u guaranteed mplu}rrﬁgﬂt by the Central /State
Government under Nﬂﬁﬁﬁ and ]HHIEIRJ# aahemﬂs. This created a further
shortage of labour furce‘lrr--]:he HE%‘I FEEILI‘I. A 11{:1;& numbers of real estate

jortage of labour/workforce

projects, including the Eﬂ_h'ihﬂ:l‘ m'ujecn wE ralﬁruggitlxg hard to timely cope
up with their construction stheﬁtﬂm ﬂﬁ:r aypn after successful completion
of the :nmmunwealthgapesg_rhii;!_shﬁdﬂ e r.unl:lnum?l for a long period of
time. The said fact can'Eemhstgnﬁahdg

the above-mentioned issué of shortage of labour which was hampering the

spaper article elaborating on

construction projects in the NCR region,

¢) Further, due to slow pace of construction, a tremendous pressure was
put on the contractors engaged to carry out various activities in the project
due to which there was a dispute with the contractors resulting into
foreclosure and termination of their contracts and had to suffer huge losses

which resulted in delayed timelines. That despite the best efforts, the ground
realities hindered the progress of the prujﬂt.ﬂwkﬂm
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Notification about Demonetization: The respondent had awarded the
construction of the project to one of the leading construction companies of

India. The sald contractor/ company could not implement the entire project
for approx. 7-8 months w.e.f. from 9-10 November 2016 the day when the
central povernment issued notification about demonetization. During this
period, the contractor could not make payment in cash to the labour. During
demonetization, the cash withdrawal limit for companies was capped at Rs.
24,000 per week initially wheréas ¢ g y
magnitude of the project in questlﬁn*{ﬁﬁi 3-4 lakhs approx. per day and the
work at site got almost hajted-ﬁqr .1;&. H'EF“F ‘as bulk of the labour being
unpaid went to their hnmetﬂwnshﬂﬁls_#ﬁsﬂlfé’g into shortage of labour.

'_;_"ﬂ?}rments to labour on the site of

Hence the 1mp1ementaﬁ':'mbl’ the projectin gueslﬁd n got delayed on account
of the issues faced by t:n;intractﬂr due to the said notification of central
government. That the said event of demon Et?ﬂﬂﬂn was beyond the control
of the respondent mmpan]n H&nﬁe the ﬁme"hﬂnud for offer of possession
should deemed to be extencnd far6 mqnthﬁdun account of the above.

d) by National ( unal; In last four successive
years i.e. 2015-2016-2017-2018, Eﬂn’h&“ﬁ ﬁ]@aﬁ Green Tribunal has been
passing orders to protéct the environment iij'ﬁ thie country and especially the
NCR region. The Hen'blé NGT had passed orders governing the entry and exit
of vehicles in NCR region. Also, the hon’hle NGT has passed orders with
regard to phasing out the 10-year-old diesel vehicles from NCR. The
pollution levels of NCR region have been quite high for couple of years at the
time of change in weather in November every year. The contractor of
respondent could not undertake construction for 3-4 months in compliance

of the orders of hon'ble National Green Tribunal. Due to this, thers was a
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delay of 3-4 months as labour went back to their hometowns, which resulted
in shortage of labour in April -May 2015, November- December 2016 and
November- December 2017. The district administration issued the requisite

directions in this regard.

In view of the above, construction work remained very badly affected for 6-
12 months due to the above stated major events and conditions which were
beyond the control of the respondent and the said period would also require

to be added for calculating the delivery date of possession if any.

- Several other allottees

were in default of the agreed, paymemgpﬁm and the payment of construction
linked instalments was delaj.fed or nﬂ‘tﬁ&bﬂﬂulﬁng in badly im pactl ng and
delaying the 1mplementﬂﬁqn of the éntire project.

iclem veather conditions viz. Gu am: Due to heavy
rainfall in Gurugram in I:hel'year 2016 and. un;iagﬁu.nable weather conditions,
all the construction a::tw'.l.!:ias Wnare Eﬂdﬁ:al’écted as the whole tawn was
waterlogged and gridlocked araa resmr.ﬁfﬂﬁ.rhitﬁ the implementation of the
project in question was delayed f:m‘l.g‘lw weeks, Even various Institutions
were ordered to be shut dﬁwnfﬂuﬁﬁf&iﬂﬁi’ﬂaﬁfﬂuring that year due to

adverse /severe weather ¢on :lttmns

£} mmm“mmrn view of the
outbreak of COVID-19, the Government of India took various precautionary
and preventive steps and issued various advisories, time to time, to curtail
the spread of COVID 19 and declared a complete lockdown in India,
commencing from 24th March, 2020 midnight thereby imposing several
restrictions mainly non-supply of non-essential services during the

lockdown period, due to which all the Construction work got badly effected
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across the country in compliance to the lockdown notification. Additionally,

the spread of COVID 19 was even declared a ‘Pandemic 'by World Health

Organization on March 11, 2020, and COVID-19 got classified as a "Force
Majeure” event, considering it a case of natural calamity i.e. circumstances to
be beyond the human control, and being a force majeure period. Further, the
Haryana Real Estate Regulatory Authority Gurugram also vide its circular /
notification bearing no. No.9/3-2020 HARERA/GGM (Admn), dated
25.05.2020 extended the cumpieﬂ ﬁfﬂ / revised completion date or

extended completion date automatically by 6 months, due to outbreak of

corona virus. i '|J. ” -

That the project Incliahulﬁ;] E:ﬁgnﬁﬁ wwﬂﬂped in an area of around
19.856 acres of land, in wh!.ch the. mmpla:manl: ha& Il‘wested his money is an
on-going project and ﬁq:f@istemd unde" TI;E Héﬂi:Hﬁtate (Regulation and
Development) Act, Eﬂ{l&. Itis pertinen o ,‘Inn_pz-. that the respondent has
already completed r:nnstrpgtir;m ;;-Eﬂ:m . f;w.#er wherein the unit was
booked by the cumpiainanL It Iﬂ ﬁlrﬂxlet pferlineul: to mention that the
respondent has ﬂiI‘EEIﬁJ u:fl';ered ?ﬁi% of the subject unit to the

Complainant.

: "I --.‘ \ N |

That based upon the past 'E:-L]i'ei'ien?:'eﬁ the respondent has specifically
mentioned all the above contingencies in the flat buyer's agreement
executed between the parties and incorporated them in "Clause 39" which is

being reproduced hereunder:

Clause 39: “The Buyer agrees that in cose the Developer delays in
delivery of the unit to the Buyer due to:-

a. Earthquake. Floods, fire, tidal waves, and/or any act of God, or any
other calamity beyond the control of develaper.
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b. War, riots, civil commaotion, acts of terrorism,

¢ Inability to procure or general shortage of energy. labour, equipment,
facilicies, materials or supplies, failure of transportation, strikes, lock
outs, action of lahour unions or other couses beyond the control of or
unforeseen by the developer,

d. Any legislation, order or rule or regulation made or issued by the Gove
or any other Authority or,

e. Ifany competent authority{ies) refuses, delays, withholds, denies the
grant of necessary approvals for the Unit/Buiiding or,

[ ifany matters, issues relating to such approvals, permissions, notices,
notifications by the competent authority(ies) become subject matter of
any litigation before competent court of,

g. Dueto any other force majeure m;y{.s:._majmm conditions,

Then the Developer shall be rn: it artionate axtenston of time

[or completion of the said co

i

il
In addition to the reasons aad:p'ggg thger‘b was a delay in santtioning
of the permissions and, ﬁaﬂcﬂu ns *fﬁmﬂﬁﬂeﬂ&ﬂﬂlmta

i.‘EFEIS;‘ﬂ'd. to, for the purpose of

17. That the flat buyer's ?ﬁmﬂt lﬁas beer
getting the adjudication of theinstant pn

dated 26.06.2014 E.‘{El'."l{ﬂﬂ.d\ much: :Fll'iﬁlr : ?:mlﬁg‘jntu force of the Act of

20116 and the rules of Eﬂl?‘Fhﬁl;te.r Wﬂﬁun of the instant complaint

T iy . it

for the purpose of gran!:u;g mterq,s WEnsafmn, as provided under
Act of 2016 has to be in reference

l;ﬁ:lnt?ehﬁ;.h flat buyer agreement

r-bﬂ}rﬂ.' 5 agreement for sale
executed in terms of sgj.q. ﬂetfanq }E@m}e& ah_:-,i_nu other agrneement,
whereas, the flat buyer’s agreement being referred to or looked into in this
proceedings is an agreement executed much before the commencement of
RERA and such agreement as referred herein above, cannot be relied upon
till such time the new agreement to sell is executed between the parties.
Thus, in view of the submissions made above, no relief can be granted to the

complainant.
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Copies of all the relevant documents have been filed and placed on the
record. Their authenticity is not in dispute. Hence, the complaint can be
decided based on these undisputed documents.

E. Jurisdiction of the authority

The authority observes that it has territorial as well as subject matter
jurisdiction to adjudicate the present complaint.

E.l Territerial jurisdiction

jated 14.12.2017 issued by Town
liction of Real Estate Regulatory

As per notification no. 1/92 fEﬂL‘??-. |

iy

and Country Planning Departm qui:»t?[ﬂﬂ_, |
Authority, Gurugram sha]l,-hﬂmlrﬁq& ! '_'_[il;strict for all purpose with
; b

offices situated in Gumg;;ﬂ?lp“ln ii;m Mﬁe project in guestion |s
situated within the plﬁmiﬁng area of ( grz;ht-dfsi:rict Therefore, this
authority has cnmplet;_tprritartal jurisdiction terdeal with the present
complaint. L%\ : y

\ i

E. Il Eul:im:tmatter]uﬁqﬂ?i@ngﬂ J' J,-." -L'

Section 11{4)(a) of the Act, 2!]16 prmrides that the promoter shall be
responsible to the allnttees as per (grﬂiment for sale. Section 11[4)(a) is

reproduced as hereunder . A i
Section 11{4])(a} _ 1 1 b [

Be responsible for all obligations, respunsfban ties and functions under the
provisions of this Act or the rules and regulations made thereunder or o the
allottees as per the agreement for sale, or to the essociation af allottees, as
the case may be, till the conveyance of all the apartments, plots or bulldings,
as the case may be, ta the allottees, or the commen areas to the association

of allottees or the competent autharity, as the case may be;
34(f) of the Act provides to ensure complionce of the obligations cast upat

the promoters, the allottees and the real estate agents under this Act and thi
rules and regulations made thereunaer,

Page 20 of 40



W HARERA

& CURUGRAM Complaint no. 2038 urznz-jJ

|
41, So, in view of the provisions of the Act of 2016 guoted above, the authority

———y— —

. The respondent has raised ﬂﬂ”:"fﬁ,;

has complete jurisdiction to decide the complaint regarding non-co mpliance
of obligations by the promoter leaving aside compensation which is to be
decided by the adjudicating officer if pursued by the complainant at a later
stage.

F. Findings on the objections raised by the respondent:

F.I Objection regarding complainant is in breach of agreement for non-
invocation of arbitration. -

ion' that the complainant has not

=

invoked arbitration pruceedinﬁ;ﬁ%ﬁj'l”'ﬁhe provisions of flat buyer’s

e D IUNEE o L f
agreement which contains ghmgm,mﬁgnrq initiation of arbitration
il ik [ 1«..& R o i

proceedings in case of bnerat:h of & “Fhefollowing clause has been

incorporated w.r.t arbitration in the buyer's agréement;
™ | g -

“Clause 49 All or Goy dispute arising out or touching dpon or in relation
to the terms of this ﬁgﬁ{fmﬂﬂn ‘andfor FlutiBu ers agreement including
the interpretation and validity of che ms therenf and the rights and
abligations of the parties shall be settie qgﬁgaﬁb{.-ﬁy mutual discussion
failing which the same sholl be settled throy i Arbitration The arbitratipn
shall be governed by Afrhnfpﬁun_m;i eiflation Act, 1996 or apy
statutory amendments/ modifications-théreof for the time being in forge.
The venue of the arpitrationshall te. e :wd itghall be held by a sole
arbitrator who shall be &pi J’% : %ﬂqap}r and whose decision
shall be final and binding ‘tpon the . The }'Fpp.'ﬂmn!fsj herehy
confirms that he/shie shall have no obfettion to this pppeintment even if the
persen so appointed as the Arbitratur; Is an emplayee or advocate of the
company or {s otherwise connected to the Company and the Applicant(s)
confirms that notwithstanding such relationship / connection, the
Applicant(s) shall have no doubts as to the independence or impartiality of
the said Arbitrotor. The courts in New Delhi alone shall have the
jurisdiction over the disputes arising pul af the Appﬂr:aﬂﬂnfﬂpﬂ'ﬁmém
Buyers Agreement ,..."

43. The respondent contended that as per the terms & conditions of the buyer’s

agreement duly executed between the parties, it was specifically agreed that
in the eventuality of any dispute, if any, with respect to the booked unit by
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the complainant, the same shall be adjudicated through arhitration

mechanism. The authority is of the opinion that the jurisdiction of the
authority cannot be fettered by the existence of an arbitration clause in the
buyer’s agreement as it may be noted that section 79 of the Act bars the
jurisdiction of civil courts about any matter which falls within the purview
of this authority, or the Real Estate Appellate Tribunal. Thus, the intention to
render such disputes as non-arbitrable seems to be clear. Also, section 88 of
the Act says that the provisions of this Alttt shall be in addition to and not in
derogation of the provisions of anj?m&qﬁaw for the time being |n force.
Further, the authority based on l;a't'kl
Court and particularly in Nﬂﬂﬂ{lﬂ #ﬁ,\‘{ﬂ'ﬁ Wmliﬂﬂ Limited v. M.
Madhusudhan Reddy &.&m} pﬁﬂjﬁ EEE' Eﬂﬁ"j observes that the remedies

provided under the Eunsumer Frutectm? Act are in addition to and not in

ents of the Hon'ble Supreme

derogation of the other laws in force. Eu@eqpen:lﬂﬂw authority would not
be bound to refer parﬁéﬁ ke arhxtmtsa&n éven ifﬁta agreement between the
parties had an arbitration 'Ii'i_an:lﬂe,_ E’urthenlr_m.hﬂbbﬂngh and ors, v. Emaar
MGF Land Ltd and ors, mn%sﬁmm'm‘ ng. 701 of 2015 decided on
13.07.2017, the Natiopal, I'.:DI]Ele&I E.' utﬂﬁ Redreml Commission, New
Delhi (NCDRC) has helg Lh'ﬁ: thﬁi'grhiﬁsa cﬁugﬂcrrrﬂgreement between the
complainant and bmlderﬂ could not E’H‘I’."LH‘I‘LEFI'IhE the jurisdiction of a

consumer, The relevant paras are reproduced below:

“49, Support to the above view is also lent by Section 79 of the recently enacted
Real Estate (Regulation and Develepment) Act, 2016 (for short "the, Real
Estate Act”). Section 79 of the safd Act reads as follows: -

79, Bar of jurfsdiction - No civil court shall have jurisdiction to entertols any
swit or proceeding in respect of any matier which the Authority or the
adjudicating officer or the Appellute Tribunal s empowered by or y nder
this Act to determine and no infunction shall be granted by any coyrt or
other authority in respect of any action taken or to be taken in pursuance
of any power conferred by or under this Act.”
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It can thus, be seen that the said provision expressly ousts the jurisdiction
of the Civil Court in respeet of any matter which the Real Estate
Regulatory Authority, established under Sub-section (1) of Section 20 or
the Adjudicating Officer, appointed under Subrsection (1) of Section 71 or
the Real Estate Appellant Tribunal established under Section 43 of the
Real Estate Act, is empowered to determine. Hence, in view of the binding
dictum of the Hen'ble Supreme Court in A Ayyaswamy (supral, the
matters/disputes, which the Authorities under the Real Estate Act|are
empowered to decide. are non-arbitrable, notwithstanding | an
Arbitration Agreement between the parties tp such matters, which, to o
large extent, are similar to the disputes fﬂh'h_g for resolution under the
Consumer Act,

56, E'unsequenthﬂ. we unhesitatingly reject the arguments on behalf of the
Builder and hald that an Arbitration. Clouse in the afore-stoted kimd of
Agresments between Hutr“ omplaiagnt and the Builder cannuot
circurmscribe the jur:ﬂtffﬁuﬂ af a dm;q.u‘ﬁﬂ' Fora, netwithstanding the
amendments madé (g’ n’Eﬂﬁ et i Act.”

44. While considering the ﬁuw‘nl’x,main ti ; Eﬁl.l’t}“ ﬂ{ a complaint before a
consumer forum,/co mmfgsjﬂn in the Fadgfan e’h!—‘;tihg arbitration ulause in
the builder buyer :ag;rﬁl‘.'rglent ’ﬂﬁ T{bn_ Iei,ﬁygréﬁ'lg Court in case titled
| as M/s Emaar MGF Lﬂp’ﬂﬂd V. Aﬁ‘ﬂ!ﬁ J‘tfa‘n‘:gf'#i.ﬂan petition no. 2629-
. 30/2018 in civil upimﬂ ‘no. 23512 ;H:b “of 2017 decided on
10.12.2018 has upheld the ﬂforﬂs,ﬂfg Wbﬁn{ of NCDRC and as provided
in Article 141 of the Eqnsﬁtul.:[nn 0 tt;gJ_aw declared by the Supreme
Court shall be hindlﬂ"g ﬁn all cour ﬂﬁ'n' :tl‘.lﬁlterritnrjr of India and
accordingly, the ﬂl.lthﬂrltj! is bound ]vtiw afqrﬁ;a,ld view. The relevant para
of the judgement passﬂd-h},f“ﬂie Eup ME)EEI:II"'II: is reproduced below:

“25. This Court In the series of judgments as noticed above considered the
provisions of Consumer Protection Act, 1986 as well as Arbitration Act,
1996 gnd laid down that compiaint under Conswmer Protection Act being
o special remedy, despite there being an arbitration agreement the
praceedings before Consumer Forum have to go on and po érror
committed by Consumer Forum on rejecting the applicaton. There is
reason for not interjecting proceedings undar Consumer Protection Act
on the strength an arbitration agreement by Act, 1996, The remedy under
Consumer Protection Act is a remedy provided to o consumer when there
is u defect in any goods or services. The complaint means any allegation
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in writing made by a complainant has also bedn explained fn Section 2(c)
of the Act. The remedy under the Consumer Protection Act ts confined to
complaint by consumer as defined under the Act for defect or defi cienties
caused by a service provider, the cheap and a quick remedy has Been
provided to the consumer which is the object and purpoese of the Act as
noticed above,”

Therefore, in view of the above judgements and considering the provisions

of the Act, the authority is of the view that complainant is well within the
right to seek a special remedy available in a beneficial Act such as the
Consumer Protection Act and Act of 2016 instead of going in for an
arbitration. Hence, we have no hasltaﬂ_glxin holding that this autharity has
the requisite jurisdiction to entarta,in complaint and that the dispute
does not require to be referred tn:: ill‘bﬁ[ﬁjil’lﬂhﬂﬂt&ﬂﬁﬂrﬂy

'y 4

e Ly
F.Il. Objection regardingaegnjmﬁé 10 force |

The respondent-prome mfr ‘raised the cnr‘lﬁ‘enliufl,,’tﬁaﬁhe construction of the
project was delayed due to furce mnjeui'e ﬂl’lﬁlﬁﬂn&'ﬂlﬂh as commonwealth

games held in Delhi, shprtage of t&hqyr lgué t-:r Implgmentarmn of various
social schemes by Euvérnmm;muf ln-ﬁa u‘i}ﬂai:é of construction due to a
dispute with the contractor, .ﬂﬁ:ﬁtﬂm m Jockdown due to covid-19
various orders passed by NGT an&weatharfﬂndltmns in Gurugram and non-

payment of |n5m1menﬂhydiﬁa‘ent {Jl eq!qﬂthe project but all the pleas
advanced in this regard are T:Ievm:l of merit. The flat buyer's agreement was
executed between the parties on Z,E-HE_.ED‘H and the events taking place
such as holding of commonwealth games, dispute with the contraetor,
implementation of various schemes by central govt. etc. do not have any
impact on the project being developed by the respondent. Though some
allottees may not be regular in paying the amount due but the interest of all
the stakeholders concerned with the said project cannot be put on iml-:l due

to fault of some of the allottees. Thus, the promoter respondent cannot be
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given any leniency on based of aforesaid reasons and it is well settled

principle that a person cannot take benefit of his own wrong.

F.IIl Objection regarding jurisdiction of authority w.r.t. buyer's agreement
executed prior to coming into force of the Act.

Another contention of the respondent is that authority is deprived of the
jurisdiction to go into the interpretation of, or rights of the parties Inter-se
in accordance with the flat buyer’s agreement executed between the parties
and no agreement for sale as referred—@ under the provisions of the Act or
the said rules has been executed Iﬂ}ﬂf‘ﬂ#‘ﬁ&s The authority is of the view

"":.L'

that the Act nowhere provides, ,ua‘r'
agreements will be re-writtén a’ﬁw @ﬂéﬁir;tmfnrce of the Act. Therefore,
the provisions of the ,aﬁﬂn{:s:, rules: ;m.-:i ﬁreﬁm-bnt have to be read and
interpreted harmoniously. However, if the Act has provided for dealing with
certain specific pmﬂs[ﬁn% /situation in sﬁgglﬂi' ﬁ:-i;[‘rticular manner, then
that situation will be dq;ﬂ; with in accordance with the Act and the rules after
the date of coming into force of the Act and the tul!s Numerous provisions

R it

of the Act save the provisions nflmepqgrqajﬂﬁ]ﬁ macde between the buyers
and sellers. The said contention has | _;:Rhgfd in the landmark judgment
of Neelkamal Realtors Suburban Pyt. Ltd. Vs, UOI and others. (W.P 2737

of 2017) which providesas under; |
? AS | R '

119, Under the provisions of Section .ﬁIE:, the delay in handing over the
possession would be counted from the date mentioned in the agreement
for sale entered into by the promoter and the allottee prior to its
regiscration under RERA. Under the pravisions of RERA, the promater I
given a facility to revise the date of completion of project and declare the
same under Section 4. The RERA does not mnmmp.fﬂm rewriting of
controct between the flot purchaser and the promoter. ...

122, We have already discussed that above stated provisions of the RERA
are not retrospective in noture. They may to some extent be having
retroactive or quas! retroactive effect but then on that ground the validity
of the provisions of RERA cannot be challenged. The Parliament is
competent enough to legislate law having retrospective or retroactive

50 construed, that all previous
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effect. A law can be even framed to affect subsisting / existing contractual
rights between the parties in the larger public interest. We do not have any
doubt in our mind that the RERA has been framed in the larger public
Interest after a thorough study and discussion made at the highest level by
the Standing Committee and Select Committeg, which submitted jos
detailed reports.”

Ishwer Singh Dahiya, in order dated 17.12.2019 the Haryana Real Estate
Appellate Tribunal has observed-

!1?. Also, in appeal no. 173 of 2019 titied as Magic Eye Developer Pvt. Ltd. Vs.
|

48.

"34. Thus, keeping in view our aforesaid discussion, we areof the f:nnsrd:red
opinion that the pmw.smna of thf,d:::tmgua.ﬂ retroactive to some extent in
upemnﬂnand he applicabla o g ghreements T WL Ve
prigr bo oo Hr--msurml".: he transgotion qre still in

Ews_m’_mmﬂtmm ence. in coge q delay in the offer/delivery of
paossession as per the Hons {he agreement for sale the
allottee shall be en svession charges on the

reasonable rate of Intérésms ﬁj‘ﬂﬂ#ﬂ'ﬂiﬁfuﬂ af' the rules and one sided,
unfair and unreasonable rate of compensation H?Mj.‘mﬂl‘.‘ﬂ' in the agreement

far sale is liahle to be rgnnrﬂi
The agreements are sa:rqsanct ave EIIl ex,;ept ﬁ:rr tthe provisions which

have been abrogated by the Act itself. Fui I'q:;r,fjt is noted that the builder-
buyer agreements have been executed in the'manner that there is no scope
left to the allottee to neguﬂﬂm% tf '-@Elf;ﬂauses contained | therein.
Therefore, the authority is of l.:j]_g View. that the charges payable under
various heads shall be pays I:tféﬁs mﬂﬁ agw terms and conditions of the
agreement subject to the cﬂnd‘ttlﬂn thatthe Same are in accordance with the

2 ELN

plans,/permissions apprmrrd by the réspe:’tlve departments/competent
authorities and are not in contravention of any other Act, rules, statutes,
instructions, directions issued thereunder and are not unreasonable or

exorbitant in nature.

F.IV Objection regarding entitiement of DPC on ground of complainant being
investor
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. The respondent has taken a stand that the complainant is an investor and

niot consumer and therefore, he is not entitled to the protection of the Act
and entitled to file the complaint under section 31 of the Act. The respondent
also submitted that the preamble of the Act states that the Act is enacted to
protect the interest of consumers of the real estate sector, The authority
observes that the respondent is correct in stating that the Act is enacted to

protect the interest of consumers, Bf tI;E real estate sector. It is settled

oy B I' I:'

an introduction of a statute and

states main aims & objects Jgf eha:il g?: ﬂaﬂgte but at the same time the

preamble cannot be uaeq o d?feait ﬂaﬂ‘eqécglnq provisions of the Act

N

Furthermore, it is perﬂnept to note thnt an:-,-' aggrieved person can file a

c#.pr mtii:rhven es or violates any
5 &adﬂ'thereu nder, Upon careful

complaint against thegﬂmémtex if ﬁhELpr
provisions of the Act or Pulh; or r&gulhﬁ
-ﬂ’iq- ﬂat buyer’s agreement, it Is

perusal of all the terms a,hd n:-:im]ggm;is
., - L :
revealed that the mmplamﬁnjs a-%; dnd has paid a total price of

Rs.2,48,74,8B82 /- I:uwapciﬁ!qhafpunﬂ;tis ﬁiatigpﬂrtlﬁi‘nt in the project of the

promoter. At this stage, it is impgrta,nLtq stress upon the definition of term
allottee under the Act, the same 15 r-:a-@uréd helow for ready reference:

“2{d) “ailottee” in relation to a real estate project means the person Lo
whom a plot, apartment ar building, as the case may be, has been allotted,
sold (whether as freehold or leasehold) or otherwise transferred by the
prometer, and includes the person who subsequently acquires the said
allotment through sale, transfer or otherwise but does not Include o
persen to whom such plot, apartment or building, as the cose may be, i
given on rent;”
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. In view of above-mentioned definition of "allottee" as well as all the terms

and conditions of the apartment buyer's agréement executed between
promoter and complainant, it is crystal clear that the complainant is an
allottee as the subject unit was allotted to him by the promoter. The concept
of investor is not defined or referred in the Act. As per the definition given
under section 2 of the Act, there will be "promoter” and "allottee” and there
cannot be a party having a status uf "imrgstur The Maharashtra Real Estate

Appellate Tribunal in its nrg d 29.01.2019 in appeal no.

r_.- -|II

GC06000000010557 titled as Hﬁ quhﬂSnngﬂ m Developers Pvt. Ltd. Vs.
Sarvapriva Leasing {F} H.f.r AI!H mm *iiaﬂ }.l;ﬁ held that the concept of

investor is not defined-or referre:t *m the Act. Thus, the contention of

promoter that the alkﬂttﬂﬂfhelng an nv tor is notentitled to protection of

|
this Act also stands re;e::l:ed,_ J

1"y I
Findings regarding rellé{gl;lugh!f bmthitoﬁpjainant.

ill"

i. Direct the resﬁi;nﬂenl to ﬁat%ﬂglr I:ﬁugfullj'}ﬁeveluperf constructed
flat/ apartment-with all the amenities after obtaining ocqupation
certificate. JIN)

ii. Direct the respondent to provide interest at the prescribed from the
due date of possession till actual date of possession, complete in all
aspects on its own contribution,

i, Direct the respondent to keep paying the pre-EMI on home loan till

possession of the flat.
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G.I Direct the respondent to handover the fully developer/ constructed flat/
apartment with all the amenities after obtaining occupation certificate.

. As per section 19(3) of the Act of 2016, the complainant as a matter of ri ght,

is entitled to claim the possession of the allotted unit. The relevant part of

the section is reproduced hereunder: -

Section 12..

(3] The allottee shall be entitled to claim the possession of apartment,
nlat or building, as the case may be, and the association of allottees
shail be entitled to claim the pﬂ.s,mni'nﬁﬂ,r the common areas, as per
the declaration given by the W‘Fﬁdﬂr sub-clouse (€] of clouse
(1) of sub-section (2] of section -!,.*9 i3

g
Moreover, as per section 19[1%3] of g‘]ﬁ
under an abligation to taJiEﬂlE qu o

uil!l]lﬁ the complainant is also
: 1 E’Lt‘ﬁe'pﬂpl:tad unit withina period
of two months of grant n}‘ ﬁcr:updﬁmr é&tiﬂcﬂtmﬂ‘he relevant part of the
section is reproduced hgr?.lndf:r s

Section 19...

(10) Every alloteag shall take physical » of the apartment,
plot or building as the cose may be, withi r pétiod of two months of
the occupancy ferh_ﬂ‘but'ﬂ' }.igga!? ,@{ y'u;ynfdt apartment, plot or

building, os the case may

-3

L

In the present case, th&j'egmﬁﬁenﬂiﬂs pr"li 1o the concerned department
for grant of uccupanm‘i cérrﬂi:a‘teﬂda P jeation dated 19.04.2021. Since
no occupation certificate has fﬂﬁ:ﬁﬁjﬂ@%ﬁiﬁéﬂt 50N offer of possession can
be made to the complainant. An offer of possession is a vital element to cover
the gap between section 11(4)(b) and section 19(10] wherein as per section
11(4)(b), the promoter is under an obligation to obtain the occupation
certificate and shall make it available to the allottee whereas as per section
19(10) of Act of the 2016, the allottee is under an obligation to/ take the
physical possession of the unit within a period of two months. Therefore, the

complainant shall be informed about grant of such occupation certificate
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vide such offer of possession only and it can be concluded that the obligation

conferred upon the allottee can only be fulfilled when an offer of possession
is made to the allottee. Therefore, the respondent is directed to offer the
possession of the allotted unit to the complainant, complete in all | aspects
after obtaining occupation certificate. Thereafter, the complainant is also
directed to take the possession of the allotted unit after receiving such offer

of possession.

G.Il Direct the respondent to provide interest at the prescribed from the due
date of possession till actual date of possession, complete in all aspects on

own contribution. o :ﬁé‘

In the present complaint, the :gumﬁIQ@nE%tpnds to continue with the
A 000 T dal Wl sl .
project and is seeking‘,ﬂajﬁ_gf=p°g$§€aﬁ_sfg§?|}1q‘sﬂgs.,as provided under the

proviso to section lﬂ[f}ﬂ the Act. Sec. 18(1) proviso reads as under:
ol | y a1 AN
Section 18: - Return of amount and compensation
If the prnmn@f—j‘h}]‘.@{-m;;ﬂmp!# & !i.&‘ lf,’i'l-ﬂ-ﬂi&‘-ﬁ jr’ve possession af an
apartment, pfntﬂqhyh’_dfng._—_ Y )

1 i ket

i AN
Provided that where ﬂ‘n-dﬂ{}hﬂé’..ﬂh’q ot intend to withdraw from the
project, he shall be paid, byf;ﬁ'é'ﬁﬁ;mqtm interest for every manth of
delay, till the;-ff;p_[ﬁa‘r‘ng‘*qu@h%ﬂ ossession, ob such rate as may be
prescribed [ . '

As per clause 21 of/the flat buyer's agreement dated 26.06.2014, the
possession of the subject unit was to be handed over by of 26,12.2017.
Clause 21 of the flat buyer's agreement provides for handover of passession

and is reproduced below:

As per clause 21 : The Developer shall endeavour to complete the construction
of the sald building /Unit within a period of three years, with a zix months grace
period thereon from the date of execution of the Flat Bupers Agreement subfect
to timely payment by the Buyer(s) of Total Sale Price pa vable occording to the
Payment Plan applicable to him or as demanded by the Developer.| The
Develaper on completion of the construction /development stall issue final call
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natice to the Buyer, whe shall within 60 days rhr_re:'uf remit all dues and take
possession of the Unit

. The fAat buyer's agreement is a pivotal legal document which should ensure

that the rights and liabiliies of both bullders/promoters and
buyers/allottees are protected candidly. The apartment buyer’'s agreement
lays down the terms that govern the sale of different kinds of properties like
residentials, commercials etc, between the buyer and builder. It is in the

interest of both the parties to have a well-drafted flat buyer's agreement
which would thereby protect therightﬁ ﬂﬁ:lml:h the builder and buyer in the

"i.l_ .
T

rise. It should be drafted in the

unfortunate event of a dispute ﬂlﬂi 5
simple and unambiguous languaga 'ﬂtiqh 'may, be understood by a common
man with an ordinary ed utat.innﬁi backm"ﬁmﬂr. El: shuuld contain a prevision
about stipulated time of ﬂe‘live:'}r of pn%esstuq of the apartment, plot or
building, as the case may tae and the ri
delay in possession l:rﬁt!'fk l'_;.rn_it._,]n pre-

' uﬁthe’huye:q,fallntlees in case of

. ;ienpd ftwasa general practice
aﬁgb}jr draft the terms of the
nper _that benefited only the

among the prnrnnterﬁy’_ﬂeféldperﬁ to i
apartment buyer's agreement in.a.ma
promoters/developers. It had’ Erhlu‘émﬁnﬁﬁfeml and unclear clauses that
either blatantly favoured the promo ﬁfﬁiﬂelqﬁgrs or gave them the
benefit of doubt because of the total absenice of elarity over the matter.

The authority has gone through me;l"puﬁﬁiﬂuh“iﬂaﬁst of the agreement. At
the outset, it is relevant to comment on the pre-set possession clause of the
agreement wherein the possession has been subjected to all kinds of terms
and conditions of this agreement and the complainant not being in default
under any provisions of this agreements and in compliance with all
provisions, formalities and documentatien as prescribed by the promoter.

The drafting of this clause and incorporation of such conditions are not only
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vague and uncertain but so heavily loaded in favour of the promoter and

against the allottee that even a single default by the allottee in I’i.:lﬂll!ng
formalities and documentations etc. as prescribed by the promoter may
make the possession clause irrelevant for the purpose of allottee and the
commitment date for handing over possession loses its meaning. The
incorporation of such clause in the flat buyer's agreement by the promoter
is just to evade the liability towards timely delivery of subject unit and to
deprive the allottee of his right am;rumg‘gt't_er deldy in possession. This is just
to comment as to how the bmlder'hgf_:_rw sused his dominant position and
drafted such mischievous clause, iﬁhﬂ '

no option but to sign on the dorteyﬂnﬂq, L

Bement and the allottee is left with

In the present case, the' urlitﬁ.-vas ﬁﬁﬂ[ﬁﬂ-ﬁnd&? sll-.;bventiun scheme and it is
pertinent to mention hat a total amount/pf Rs. 2‘49 74,882 /- has been paid
towards total EDI‘ISld'E.!i'HﬂD‘H of allotted umit. Thﬁ complainant has ayailed a
housing loan of Rs. 2,20, 00,000/- from | iahuﬂ(s Housing Finance Limited
and himself paid an amuuqtau-f Rs. 42{?9 3? 4

Admissibility of grace perlud:"ﬂh&,ﬁeﬁpmdent pramoter has proposed to
complete the construction of the said ﬁil@g} unit within a period of 3
years, with six months grace period thei gon friim the date of execution of
the flat buyer's agreement. In the present case) the promoter is seeking 6
months’ time as grace period. The said period of 6 months is allowed to the
promoter for the exigencies beyond the control of the promoter. Therefore,

the due date of possession comes out to be 26.12.2017.

Admissibility of delay possession charges at prescribed rate of interest:
The complainant is seeking delay possession charges however, proviso to

section 18 provides that where an allottee does not intend to withdraw from
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the project, he shall be paid, by the promoter, interest for every month of

delay, till the handing over of possession, at such rate as may be prescribed
and it has been prescribed under rule 15 of the rules. Rule 15 has been

reproduced as under:

Rule 15. Prescribed rate of interest- [Provise to section 12,

section 18 and sub-section {4) and subsection (7) of section 19]
(1) For the purpese of proviso to section 12; section 18; and sub-
sections {4) and {7) of section 19, the “interest at the rute
prescribed” shall be the State Bank of India highest marginal cost
of lending rate +2%.: 5 rige
Provided that in mseﬂe g:Bank of India marginal cost of
lending rate (MCLR) .-_-r.i ] tin. it shall be replaced by such
benchmark lending rates w ¢ Stote Bank of India mu_l.-* fix

from time to timaﬁbrhndum h}. ﬁg?araf public.

. The legislature in its ?ﬁqﬂhm ﬁ) nqiq:afbe legislation under the

provision of rule 15 af ‘l‘hf: rules, hvas dntermfsfed the prescribed rate of
interest. The rate uflnl‘.q:mﬂ: so determing I:-'Jy the legislature, is reasonable
and if the said rule is iuilﬂ*wd to #ward e intdrést. it will ensure uniform
,L.« & “

Consequently, as per website. {ffﬁ‘m Wﬁﬁﬁf India Le, https://sbi.co.in,

the marginal cost of lending rate {m'ﬁ FJTJ_C.L R) as on date i.e, 10.02.2022
is @ 7.30%. Accordingly, tﬂia_.e__pr_l_ég '- _}E*ﬂ%}t&rﬁﬁt will be marginal cost
of lending rate +2% i.e;9.30%:

practice in all the cases.

] j". o
The definition of term ‘interest’ as ﬂeﬂned unc!er section 2({za) of the Act

provides that the rate of interest chargeable from the allottee by the
promoter, in case of default, shall be equal to the rate of interest which the
promaoter shall be liable to pay the allottes, in case of default. The relevant

section is reproduced below:
“(za) “interest" means the rates of interest payable by the promoter

or the allottee, as the case may be.
Explanation. —For the purpose af this clause—
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(i)  the rate of interest chargeable from the allottee by the promoter, in
case of default, shall be equal to the rate of interest which| the
promoter shall be liable to pay the aflottee, in cose of default

(ii) the interest payable by the promoter to the allottee shall be from the
date the promater received the amaunt or any part thereof till the
date the amount or part thereof and intgrest thereon is refunded,
and the interest payable by the allottee to the promoter shall be from
the date the allottee defaults in payment to the promoter till the date
it is paid;”

Therefore, interest on the delay payments from the complainant shall be
charged at the prescribed rate te,,, E.Eﬂ% by the respondent/promoter
which is the same as is being graq:,_" ﬁ s complainant in case of felayed

SR

possession charges.

Gl Direct the rtsjmndent to kEEp pn}rlng the pre -EMI on home loan till
possession of the flat. =~ | o Aa®

The tripartite agreement fall within the_.' efinitian. -ﬂf agreement of sale and

can be enforced by the rigg’ll.lkatp;}r author igr-.'_;ilw;i"'ﬂf the provisions of The

Real Estate Regulation and Development Act, Iﬂ:}ﬁ?and held by the National

Consumer Dispute Redressal Gommission ;qu.se of IDBI Bank Limited Vs

Parkash Chand Sharma and Anr, Eﬂilﬂfﬂﬂ Hﬂﬂnnuf Consumer Protection
Judgement, 45 and the smua--was.up}l_m_fﬁh ml:hg Hon'ble Apex court of land
in Bikram Chatterji Vs Union of India r.-mf ﬂm In writ petition na. 940 of
2017 decided on 23.07.2019 wherein it was held that when the builder fails
with the obligations under the subvention scheme, thereby causing a double

loss to the allottee then, the court can intervene, and the builder has to

comply with the same in case it is proved that there was a diversion of funds.

In the present case, there was a tri-partite agreement dated 26.12.2012

executed between the allottee, financial institution and builder, wherein the
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financial institution was reguired to release the loan amount sanctioned in

favour of the allottee to the builder as per the schedule of construction. The

para 4 of the tripartite agreement is reproduced as below: -

“That irrespective of the stage of construction of the Project and
Irrespective of the date of handing over the possession of the
residential apartment to the Borrower b_}l the builder shall be liahle
¢ pay to IHFL reguiarly each manth the EMIs as laid down in the
Loan agreement to be signed by and between IHFL and the
Borrower. The Borrower shall execute an indemnity and such other
documents as may be rﬂ.qgj'mp',h;? IHFL| in faveur of IHFL in this
regard.” .

It Is an obligation on the part nF -,-

D ERE

the date of offer of pﬂ-SEESS!.ﬂﬂ 1o ti,#e ﬂnangtni IIIStIl‘Lll'IDII. on behalf of the

'||
allottee, The clause 3 ﬂfﬂlﬁfl’iiﬂﬂw e

"It is agree r, till the commence, afg!ff the barrower shall
pay Fre—F hich is, the simple. intebese,an the loan amaunt
disburse ,Imﬁ: ated (ot the ro ¢ of terest: as mentioned (n | the
respectivg agreement of the Borrower, hawever, the Borrower
has mﬁ:rn{:ﬁ h;’FLlaf the scheme, ol ement between the
Borrower ‘ﬁgn .-r ‘Bullder in fe ?ﬁ the Builder her-eny
assumes the li (1) Iprmunt u_r apable by the Borrower
ta IHFL durmj‘:b&'é—pb Fefarvadtods the "Liability Period” Le.
till the date af m-u?iﬂ-r;e, ; Eﬂ’S'EEHmn by the Builder (and the
Lmb:ﬂgrb g _ Eﬂ' hriiﬂr,.l The assumptiof of
tiability wg ﬁ ig o ner whatsoever releases,
relingu (/'g y.‘_ U the Borrower and that
same shall m;rr be ected' ,,m q_g}r manner on account of any
difference and 1'.-" ar d ur.g betw 1.§illrr¢lwer and the Bullder
under the arrangement | them and it is agreed :hnr|the
repayment liability to IHFL Is foint and several by and between the
Borrower and the Builder as per the terms contained herein,”

i s‘*i;ep roduce below: -

6. The authority observes that no doubt, it is the duty of the allottee to make

necessary payments in the manner and within the time specified in the
agreement for sale as per the obligations u/s 19(6) and 19(7) of the Act
reduced into writing or as mutually agreed to between the promoter and

allottee and are covered under section 19(8) of the Act. But the l:nfi—partite
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agreement both stipulate that the payments are subject to handing over of

the possession of the unit within stipulated period as per the agreement to
sell, So, the said document being supplementary or incidental thereto is
legally enforceable against the promoter. Hence, he cannot absolve himself

from its liability from paying the pre-EMI's.

. The National Consumer Disputes Redressal Forum, New Delhi in the case

of IDBI Bank Ltd. Vs. Prakash E{mndﬁ#qn;m & Ors. (Supra) observed that

"'H.
ik 1..1.'.1--

the complainant drew our atten ‘ : special payment plan, the terms

and conditions whereof are dthiletl aﬁpyuwm

_.- } n__‘ . 1 .*I . "}'rh i ‘
“This spectal plan %ﬂ#’ an d%ue ] ﬁdﬂugﬁ ﬁ{.!p-ﬂr:ml' arrangement with
IDEI Bank Ltd. {norder to availof this, plan the buyer shall have to tolke

Home Loan only through DRI Bank

Under this special payment plar the b
towards paying any interest ar Pre
apartment. All mtﬁiﬂmucdrue&' d'urr
shall stand waived nﬁ' with mspe::t to the
The abligation nﬁtﬁébm'er to pﬂj_- hi m& ‘be applicable after the
passession of the a.mmﬂgg'i: as per ard terms of 1DB! Bank Ltd
(or as specifically agreéd betweed the T;Euvjnd the bank through the loan
agreement) In the event tﬁi‘bw to terminate the Apartment
Buyers Agreement for) -nny" Ettsof) -:'lh-.: eq)) rior to taking aver
pﬂﬂﬂ;ﬁﬂﬂﬂ nnd@g ie property in Javour, then he/she
shall be liable to pay to H,.-’.i. ﬁ. mv HomeServices Ltd. the entire interest
amount {with gfie’ pmsr:'rfbﬂ:." 1&# ﬁmﬁ mt&msﬂ that has been pum'i off
during the period till the i I\ ] |

Under the special pavment plan, the buyer has no liability whatsoever

rg.‘hn!l’hm no liability whatever

| tifl'ehe time of possession of the
¢ peripd til the time of possession

towards paying any interest or pre EMIs till the offer of possession and all
interest amount accrued during the period till the time of possession would
stand waived off with respect to the buyer if it is proved that the builder

violated the terms and conditions of contractual obligations contained in the
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' builder buyer agreement/tripartite agreement/memorandum  of

| understanding respectively.

$9. Therefore, the terms and conditions of allotment and/or the buyer's
agreement and tri-partite agreement clearly shows that the builder is under
| liability to pay the pre- EMls or interest part of the loan amount received,

| and any non-compliance shall be in violation of section 11(4) of the Act in

‘ the event promoter fails to keep its bligations under subvention scheme. In

:‘i- ",_'-plF‘ |
such cases, the allottee has the ngh

‘{k""‘ ¢ relief under the RERA Act under
section 31 which states thatany.a ggﬂﬁl&&ﬂlpﬂﬂﬂh may file a complaint with
the authority or adjudic;’c,_lﬂ.g pfﬁuen ﬁnr ﬁﬁ,ﬁq}#luu ar contravention of the
provisions of RERA or I:]‘JE ;ules and reg '

fiUnﬁWd thereunder against

any promoter or real Esl;{ﬂge agantandm au u;zityimay give a diraction to

the respundentfhmlder h& p@yEMi so that the h‘?n:ahuyer does not get any

notice from the bank unﬁ\nangial q‘rn* A similar direction in this

oL
£C
regard was issued by the Hori'ble- qﬁ.pu;r*‘l':uurt in Supertech Limited V5§

Emerald Court nwneﬁfﬂﬁis'@eﬂlt %ﬂ%ﬂiﬂpﬂ & Others in SLP(C)

no.11595/2014 dated 31.08,2021. I |
J 2 F N
“The Amicus Curine submitted thot if the buildings are ordered to| be
demalished, the appellant may close the home loans and refund the amounts
contributed by the homebuyers with such interest as this Court may
determine, On the other hand, if the bufldings stand, the appeflunt may be
directed to clear the outstanding EMIs und continue paying them upil
| possesston. Since the buildings have been ordered to be demolished under
| the directions of this Court in the present judgment, the oppellant shall chose
the home loans and refund the amounts contributed by euch of the above
home buyers with interest at the rate of twelve per cent per annum within
two months.”
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. A perusal of tri-partite agreement dated 26.12.2012 entered into hetween

the buyer, financial institution and builder shows that the subvention
scheme was to be governed as per clause 3 of that document which has
already been detailed in para 66 of the order, As per said clause, the builder
assumed the liability on account of interest payable by the borrower(i.e.
allottee) to IHFL during the period be referred to as the "Liability Period” ie.

till the date of issuance of offer for p_ps{gﬁsmn by the builder (and thel liability

be referred to as "assumed |l-Elh]"'|.':"F H"-F*‘h
ko .'-‘.Enb.

The total sale cunslderaﬂun of g{ge aﬁaﬁﬂ l,g:l‘l’i @s per applicant’s statement

-- N

of account dated 0Z. Dtki&}?l IE-.‘- Rs; Eﬁ?‘ﬁﬁ'ﬂﬁf and as per subvention
payment plan, a loan af,Bj: ,20,00 l]l]ﬂ;’ = was sd.r.’cUu ned. The complainant

has also paid an amount of Rs. 42 ?@ EF? t-:hva;dﬁmnsideratiﬂn of allotted

qutl EJJ ‘duly fulfil the contractual

liabilities conferred upfut) tpﬁm_.mm&hj Erg,ﬁartite agreement dated
(" i

26.12.2012.

unit. Both the parties are undar an obli

ﬂ'

On consideration of r‘r& q:{rmmﬁmées;lg ;ﬂyﬂam:& and other record and
submissions made by both thepanties and based an the findings of the
authority regarding Enhhﬁﬁﬁnﬂ;iin I:;; pravisions of Act, the auﬂmrlty is
satisfied that the respondent is in contravention of the provisions of the Act.
By virtue of clause 21 of the flat buyer's agreement executed between the
parties on 26.06.2014, possession of the booked unit was to be delivered
within a period of 3 years from the date of execution of the agreement with

a grace period of 6 months, which comes out to be 26.12.2017.
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Accordingly, the non-compliance of the mandate contained in section 11

(4)(a) of the Act on the part of the respondent is established. As such the
complainant is entitled for delayed possession charges @9.30% p.a. wel
from due date of possession i.e. 26.12.2017 till handing over of possession
or offer of possession plus two months, whichever is earlier, as per section
18(1) of the Act of 2016 read with rule 15 of the rules.

H. Directions of the authority:

. Hence, the authority hereby pgsssﬁf }ﬂ!ﬁ order and issue the following

directions under section 37 of thE%g‘.gr ensure compliance of obligation cast

upon the promoter as per the. ﬁmqni:r:?qp enl,ﬂlgted to the authunty under
section 34(f) of the act uj@ﬂlﬁ, g ‘“ '““‘rh.j |

1

i. The respnnderfbsh,a’]] pay mteres]t‘ at th‘h prescribﬂd rate 1.e. 9.30%
per annum for Mlj.r month of flela}_r on the amount paid by the
complainant fmm ﬂLIE dat&urguaﬁesqtugi.& 26.12.2017 till handing
over of pﬂsse&gqm ar ﬁffe:r ci{ ﬁs@smn plus two months,
whichever is earlier, as—*pan SEﬂﬂ:I'E J,,Ei-l;]rn fthe Act of 2016 read with
rule 15 of the rules. ’

fi. The l‘El]ﬂndEl‘l.’l"i:F}‘ﬂfEﬁ[E& o p%ﬁar&?s nﬁntemst accrued within
90 days from the date of order-and thereafter monthly payment of
interest to be paid till date hﬂﬁndﬁg l_t'WEf of possession shall be
paid on or before the 10 of each succeeding month.

ii. Therespondent is directed to offer the possession of the allotted unit
to the complainant, complete in all aspects after obtalning

occupation certificate.
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v,

The respondent/builder is directed to pay arrears of Pre-Emi/Emi
as per the terms and conditions of tri- partite agreement dated
26.12.2012,

v. The rate of interest chargeable from the allottee by the promoter, in
case of default shall be charged at the prescribed rate i.e., 9,30% by
the respondent/promoter which is the same rate of interest which
the promoter shall be liable to pay the allottee, in case of default i.e,
the delayed possession charg»:iaﬁ per section 2(za) of the Art.

vi. The respondent shall not d ‘_:_ ge anything from the complainant
which is not the part of hn?ﬂr r's a IEEJ‘H ent.

Complaint stands djspuﬁe‘dﬂ' pr b i Ir
File be consigned to regx:étry T L")

al T |
(Vijay Kufnar Goyal) " KH I{handelwn]}

Member % S I Chalrman

5

Haryana Real Estau:’ Hﬁ.gum ﬁ;rﬂ'j ority, Gurugram

[XRER

»
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