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BEFORE THE HARYANA REAL ESTATE REGULATORY
AUTHORITY, GURUGRAM

Complaint no. : | 1401 0f 2021 |
Date of filing complaint: | 15.03. 2021 |
Firstdate ofhearing : |20.04.2021 _
Date of decision i1 15.03.2022 |

[ 1. Deepak Kumar
2. Anuradha Kumari |
Both R/o: Satghara, Post Rajnagar, Distt.
Madhubani, Bihar. Complainants

IVE;';rms

M/s Spaze Towers Prwatei iféd
R/o: Spazedge, Sector 47 rga&n Suhna Road, |
Gurgaon, Haryang LT _ L\ Respondent

{
+'

CORAM: [/ | ‘
Dr. K.K. Khandelwal : Chairman
Shri Vijay Kumar Goyal Member
 APPEARANCE:

Sh. MS Sehrawat (Advocate) :

Complainants |
Sh. J.K Dang (Advecate) - Respondent |

ORDER

The present complainthas been filed by the complai nants/allottees

under section 31 of the Real Estate (Regulation and Development)
Act, 2016 (in short, the Act) read with rule 28 of the Haryana Real
Estate (Regulation and Development) Rules, 2017 (in short, the
Rules) for violation of section 1 1(4)(a) of the Act wherein it is inter
alia prescribed that the promoter shall be responsible for all

obligations, responsibilities and functions under the provision of
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the Act or the rules and regulations made there under or to the

[ Complaint No. 1401 of 2021

allottee as per the agreement for sale executed inter se.

Unit and project related details

2. The particulars of the project, the details of sale consideration, the

amount paid by the complainants, date of proposed handing over

the possession and delay period, if any, have been detailed in the

following tabular form:

S.no Heads . |Information
1. | Project name and ]otaﬁ&g‘;" ‘ | “Spaze privy at 4"
0] Sector-84, village sihi,
. ! !, | Gurugram, Haryana.
2. | Project area l 110812 acres (licensed area
e sl KL peragreement 10.51
acres)
3. | Nature of thejproject Group housing complex
4 | DTCP license no., and validity | 26 of2011 dated
status 25.03,:2011valid up to
\ s 1N 2_'4.03.2_&19
5. | Name of licensee "« "/ [ € vﬁﬁiéﬁhnhinder Kaur and
poe " Ashwini Kumar
6 RERA Registerad/ not registered | Registered a
r ﬁd:é registration no. 385
| ~ | of2017 dated 14.12.2017
RERA Registrationvalid up to~ | 31.06.2019
Extended vide extension no. 06 of 2020 dated
11.06.2020
Extension no.validupto - 30.12.2020
7. | Allotment letter 07.04.2012 (annexure C2,
page 25 of complaint)
8. | Unit no. 093, floor 9, tower A2
[annexure C2, page 25 of the

complaint] |
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9. | Unit measuring (super area) 1745 sq. ft.
|
10. | New area 1918 sq.ft. (annexure R25, |
page 169 of reply) |
11. | Date of approval of building plan | 06.06.2012 |
[annexure R5, page 83 of the
reply|
12. | Date of execution of builder | 17.07.2013 |
buyer agreement [annexure C4, page 29 of the
complaint]
13. | Total sale consideration o Rs.90,68,952/- as per SOA
hdey ks L dated 06.07.2021(page 131
)
14. | Total amount paid *#fgjgg% Rs.77,99,310/- as per SOA
complainants il E e dated 06.07.2021(page 133 |
‘- JF { 1 In‘h:ep_ly] o |
15. | Payment plal};'n,. 7 b Construction linked
&/ A payment plan
> | (annexure C3, Page 26 of
! the complaint) J
16. | Due date “of delivery of | 17.07.2017 |
possession  \ | Calculated from date of
Clause 3(a): The develgper proposes execution of agreement
to hand over the, possessian, of the. (Grace period is allowed)
apartment within ~_Eﬁ’gd;_q" fgf@-;- o
two (42) months (exchiding.q grace.
period of 6 mon ths) from the dateaf.
approval of building plans or date of
signing of this agreement whichever
is later ;
17. | Offer of possession J 01:12.2020 (annexure R25,
page 169 of reply)
18. | Occupation Certificate 11.11.2020
[annexure R24, page 166 of
the reply] -
19. | Delay in delivery of possession 3 years 6 months 15 days
from due date i.e., 17.07.2013 till
the date of offer of possession
plus two months i.e,01.12.2020
+ 2 months (01.02.2021)
20. | Amount already paid by the | Rs, 2,40,261/- towards

respondent in terms of the

delay in compensation. |
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Rs. 43,625/- towards GST \
refund/adjustment

buyer's agreement as per offer of
l possession dated 01.12. 2020

Facts of the complaint:

The complainants have submitted that the allotment letter was
issued by the respondent vide letter dated 07.04.2012 and allotted
a unit bearing no. 093, floor 9, tower A2, tentative area 1745 sq.ft.
The payment plan sent by respnndent along with the allotment
letter. The respondent called the cnmpiamants to sign the “builder
buyer agreement” and they w'l' askbd to sign along dotted lines
and were not allowed to raise r;y objéction on any aspects of the
BBA. The due date afdelwery u' ; ussessmn was 36 (Sic 42) months
the date nf signing of the BBA. As

+ 6 months (grace permd) fr

the BBA was signed on 17.07.2013, due date of offer of possession
becomes 17.07.2017. The possession was delayed by 03 years and
06 months so far. On 01.12.2020, the respondent has offered the
possession of allotted.unit and demandlng the complainants to pay
Rs. 11,63,135/- to the requndent and Rs. 2,06,800/- to the
maintenance agency, a_;s]_._:‘bshjgiar}f: of the respondent itself. On
receipt of that amount and d'ﬁcﬁm;éntaﬂt;ff'the respondent would
issue a letter of possession to de!hr_er-.thé?-phsse_ssiun in 45 days
approximately. However, the possession may get delayed due to
pandemic and ongoing farmers agitation. That the language used to
handover possession 45 days after receiving demanded amount,
and even possession may get delayed more than 45 days, due to
pandemic and ongoing farmers agitation, was very worrying.
Respondent was only trying to extract more money from the

complainants, without any firm commitment of possession date.
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4. Thatsince the immediately on receipt of possession offer letter, the

complainants raised some Very genuine issues vide their letter to
respondent dated 05.12.2020. However, the respondent has

neglected to reply and address these issues till today.

C.  Relief sought by the complainants:

5. The complainants have sought following relief(s):

I Direct the respondent to pay the delayed possession interest on

the

amount paid by the q.luttee at the prescribed rate and

handover the possession afthe allotted unit.

ii. Direct the respondent not' u charge the following charges:

¥,

labour cess.
External electn ﬁcaufln charge.
Increase In super area.

GST ' _
Miscellanedus charges

IFMS

D.  Reply by respondent

I.  That the complaint is not niaintainabte in'law or on facts. It is

submitted that no violation of provisions of the Real Estate

(Regulation and Development) Act, 2016 read with rule 29 of

the Haryana Real Estate (Regulation and Development) Rules,

2017, has been committed by the respondent. The institution of

the present complaint constitutes gross misuse of process of

law.

il. That the project of the respondent is an “ongoing project” under

RERA and the same has been registered under the Act, 2016 and

rules, 2017. Registration certificate bearing no. 385 of 2017
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iii.

granted by the Haryana Real Estate Regulatory Authority vide
memo no. HRERA-179/2017 /2320 dated 14.12.2017 has been
appended with this reply as annexure R1. It is submitted that
the registration was valid till 31.06.2019. An application for
extension for registration of the said project submitted by the
respondent has been appended as annexure R2. The present
complaint is based on an erroneous interpretation of the
provisions of the Act as well as an incorrect understanding of
the terms and conditions at'-tfi_-te};_uyer's agreement dated 17 of
july 2013 as is evident fr.%;éif--thb submissions made in the
following paras of the presebf reply.

The complainants had been aIlatta,d apartment bearing no. A2-

93 on 9 floor lacated {l tower A2 in the project being
developed by the respondent in the project known as Privy AT4,
Sector 84, Gurgaon.-It is respectfully submitted that the
contractual relationship bebveen the cnmpiatnants and
respondent is governed bythe.terms__and conditions of the said
agreement. The said aigr_eement was voluntarily and
consciously executed b:,l the . complainants. Hence, the
complainants  are ~botnd by “the" terms and conditions
incorporated inthe said agreementr‘in--rgs,pect of the said unit.
Once a contract is executed between the parties, the rights and
obligations of the parties are determined entirely by the
covenants incorporated in the said contract. No party to a
contract can be permitted to assert any right of any nature at
variance with the terms and conditions incorporated in the

contract.
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Iv. That the complainants have completely misinterpreted and

misconstrued the terms and conditions of said agreement. So
far as alleged non-delivery of physical possession of the
apartment is concerned, it is submitted that in terms of clause
3(a) of the aforesaid contract, the time period for delivery of
possession was 36 (Sic 42) months excluding a grace period of
6 months from the date of approval of building plans or date of

execution of the buyer’s agreement, whichever is later, It js

pertinent to mention tl t.the application for approval of

‘ﬁp:?ﬁ.{lﬁ.zml and the approval

on ﬂ,ﬁ-.bﬁ.lﬂlz. Therefore, the time
period of 36 (Sic 42)1'1111_11&15 and grace period of 6 months as

)

building plans was submi:'

1

for the same was granted
Lar

stipulated in the coritract ﬁ%’sm be calculated from 06.06.2012
subject to the provisions of the buyer's agreement. It was
further provided in clause 3 (b) of said agreement that in case
any delay occurred on account of delay in sanction of the
building/zoning plans by the concerned statutory authority or
due to any reason beyond, the control of the developer, the
period taken by the ¢oncer ed statutory authority would also
be excluded from the time period stipulated in the contract for
delivery nfphysical_ppssessijlm and consequently, the period for
delivery of physical possession would be extended accordingly.
It was further expressed therein that the allottee would not be
entitled to claim compensation of any nature whatsoever for
the said period extended in the manner stated above,

v. That for the purpose of promotion, construction and
development of the project referred to above, a number of

sanctions/ permissions were required to be obtained from the
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concerned statutory authorities. It is submitte
application for gran
matter building plans/zoning plans etc. is
in the office o
have any control over the same. The
to any suc
statutory authority over whic
any infl
and sincerely pursued the ma
autho
In accordance with r.:ontra u
agreement,
the following approv

the period agreed between

L(:umplaint No. 1401 of zﬁza

d that once an
t of any permission/sanction or for that
submitted for approval
f any statutory authority, the developer ceases to
grant of sanction/approval
h application/plan is the prerogative of the concerned

h the developer cannot exercise

uence. As faras respundent is concerned, it has diligently

tter with the concerned statutory
rities for obtaining OI; _'"nuus permlssmnsfsanctmns

al, covmants incorporated in said
the span of ﬁm% whmh» was “tonsumed in obtaining
als/ siﬁmnns deserves to be excluded from

the parties for delivery of physical

possession: -
5 L £ F Period of time
Nature of Deteqf sibmissiol ﬂ?p; plpanction consumed in
S. nf*appﬂmﬂnn for Y #of
Permission/ L obtaining
e Approval grant of - permission/grant permission /appr
Approval /sanction. of approval oviil
_ r 4..-" | “Re-submitted
E“virunment i ¢ _.'- - 1.: 4 nﬁTﬁM’fE!‘ms
1 | ctearance ﬁn.u#ﬁ;z ! 8 Metiredts) on 4 years 11 months
B . 06.05.17
Environment FAR
ClearanceTes
2 | sabmiced 06.05.2017 04.02.2020 2 Years 9 months
under ToR
Zoning Plans
3 | submitted 27-04-11 03.10.2011 5 months
with DGTCP
Building
Plans :
4 | submitted 26.08.2011 06.06.2012 8 months
with DTCP
Revised
Building
5 | Plans 05.02.2019 25.02.2020 12 months
submitted
with DTCP
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PWD

Clearance 08.07:2013 16.08.2013 1 month

Approval

2 from Deptt of
Mines &
Geology

17.04.2012 22.05.2012 1 month

Approval
Branted by
Assistant

a Divisional
Fire Officer
acting on
behalf of
commissioner

18.03.2016 01.07.2016 4 months

Clearance

9 from Deputy
Conservator
of Forest

15.05.2013 19 months

Aravali NOC
10 | from DC
Gurgaon

20,06.2013 20 months

vii. That from the facts and-cireumstances mentioned above, it is
comprehensively. established that the time period mentioned
hereinabove, was -'J.jpnsum_a_'d in __obtaining of requisite
permissiuns;‘sanﬁt{é;ﬁ* ~from— the. concerned statutory
authorities. It is respectfully-submitted that the said project
could not have been constructed, developed and implemented
by respondent without obtaining the sanctions referred to
above. Thus, respondent was prevented by circumstances
beyond its power and control from undertaking the
implementation of the said project during the time period
indicated above and therefore the same is liable to be excluded
and ought not to be taken into reckoning while computing the
period of 36 (Sic 42) months and grace period of 6 months as
has been explicitly provided in said agreement. Since, the

complainants have defaulted jn timely remittance of payments
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viil.

as per schedule of payment, the date of delivery of possession is
not liable to be determined in the manner alleged by the
complainants. In fact, the total outstanding amount including
interest due to be paid by the sto the respondent on the date of
dispatch of letter of offer of possession dated 01.12.2020 was
Rs. 14,47,021/-. Although, there was no lapse on the part of the
respondent, yet a gesture of goodwill the amount of
Rs.2,40,261/- and Rs. 43,625/- as GST input vide offer of
possession dated 01.12.2020 was credited to the account of the
complainantsasa gesture'ptﬁﬁédﬁ:ill. The statement of account
dated 06.07.2021 is append.g;é-h:érewth as annexure R15.

It is submitted th'at_'th'arﬁffé pﬁ"ﬁéfaul_t-ng part of respondent in
delivery of possession in tlf.t!fact'sfand circumstances of the case.
The interest ledger dated .{}_?'.2'021- depicting periods of delay
in remittance of outstanding paymeﬁfS‘;I;jy- the complainants as
per schedule of payment in orporated iﬁ.:_t'heabuyer*s agreement
has been annexed as anne 'ur_e.Rlﬁ. Th"ﬂﬁ, itis comprehensively
established that the complﬁinants have defaulted in payment of
amounts demanded hy[ respondent under the buyer's
agreement and therefore, the ﬁrﬁ'e‘rfnf"diélivery of possession
deserves to be extended as provided inthe buyer’s agreement.
It is submitted that the complainants consciously and
maliciously chose to ignore the payment request letters and
reminders issued by respandent. It needs to be appreciated that
the respondent was under no obligation to keep reminding the
complainants of his contractual and financial obligations. The
complainants had defaulted in making timely payments of

instalments which was an essential, crucial and indispensable
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ix.

requirement under the buyer’s agreement, Furthermore, when
the proposed allottees defaultin making timely payments as per
schedule of payments agreed upon, the failure has a cascading
effect on the operations and the cost of execution of the project
increases exponentially. The same also resulted in causing of
substantial losses to the developer. The complainants chose to
ignore all these aspects and wilfully defaulted in making timely
payments. It is submitted that respondent despite defaults
committed by several all_gttgéi earnestly fulfilled its obligations
under the buyer's agree__‘éhft___and completed the project as
expeditiously as possible m ntﬁe fiicts and circumstances of the
case. . A1 I

That without admitting d?%ackn:EWIed'giﬁg in any manner the
truth or legali.f}fﬁﬁfhe allegations put forth by the complainants
and without  prejudice to any of the contentions of the
respondent, itliéz ?sﬁﬁnﬂtted that only such allottees, who have
complied with all the terms and conditions of the buyer's
agreement including making timely payment of instalments are
entitled to receive curﬂpens?"ti on under the buyer's agreement.
In the case of the complainants he had delayed payment of
instalments and cnnsequenljy, he was/is not eligible to receive
any compensation from the respondent as alleged. It is
pertinent to mention that respondent had submitted an
application for grant of environment clearance to the concerned
statutory authority in the year 2012. However, for one reason
or the other arising out of circumstances beyond the power and
control of respondent, the aforesaid cl earance was granted by

Ministry of Environment, forest & climate change only on
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xi.

04.02.2020 despite due diligence having been exercised by the
respondent in this regard. No lapse whatsoever can be
attributed to respondent insofar the delay in issuance of
environment clearance is concerned. The issuance of an
environment clearance referred to above was a precondition
for submission of application for grant of occupation certificate.
It is further submitted thét the respondent left no stone
unturned to complete the construction activity at the project
site but unfortunately _d-uie_‘t_q the outbreak of COVID-19
pandemic and the varig;%s:,wte'_strictiuns imposed by the

governmental authorities, the conmstruction activity and

business of the cnmpanf ‘was significantly and adversely

impacted and the mnctiﬁfﬁng of almest all the government
functionaries were also brought to-a standstill. Since the 3
week of February 2020, the respdﬁd_&nf has also suffered
devastatingly because of outbreak, spread and resurgence of
COVID-19 in the year 2_@313£;I.ha.cqn?:q;§ﬁ§d’étamtnry authorities
had earlier imposed a hiani{g__t Ha;ti-ﬂﬁ"constructiun activities in
Gurugram. Subsequently, t @ said embargo had been lifted to a
limited extent. However, in the !nthr‘régnum. large scale
migration of labour hadtuccurredi /and 'availability of raw
material started becoming a major cause of concern. Despite all
the odds, the respondent was able to resume remaining
construction/ development at the project site and obtain
necessary approvals and sanctions for submitting the
application for grant of occupation certificate.

The hon'ble authority was also considerate enough to

acknowledge the devastating effect of the pandemic on the real
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Xif.

Xiii.

estate industry and resultantly issued order/direction to
extend the registration and completion date or the revised
completion date or extended completion date by 6 months &
also extended the timelines concurrently for all statutory
compliances vide order dated 27 of March 2020. It has further
been reported that Haryana government has decided to grant
moratorium to the realty industry on compliances and interest
payments for seven months to September 30 for all existing

projects. It has also beei

mentioned extensively in press
coverage that muratnri“gk Mpermd shall imply that such
intervening period from M;'l ch 12[120 to September 30, 2020,
will be considered as “zérd" ériod”.

That the buildingin qUestiﬁl*_'had'been completed in all respects
and was very _:'ﬁiuch eligible for grant of OC. However, for
reasons already stated above, application for issuance of 0OC
could not be submitted with the concerned statutory authority
by the respondent, Ipiis submitted that the respondent amidst
all the hurdles and difﬂculti_és_ Striving hard has completed the
construction at the project Site and submitted the application
for obtaining the "fiI)_C*th 'fhétnh'cernéﬂ Statutory authority on
16.06.2020 and since then thé matter was persistently pursued.
Thus, the allegation of delay against the respondent is not based
on correct and true facts.

That the complainants were offered possession of the unit in
question through letter of offer of possession dated 01.12.2020.
The complainants were called upon to remit balance payment
including delayed payment charges and to complete the

necessary formalities necessary for handover of the unit in
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Xiv.

XV,

question to them. However, the complainants intentionally
refrained from completion their duties and obligations as
enumerated in the buyer’s agreement as well as the Act.

It needs to be highlighted that the respondent has given a credit
for an amount of Rs. 2,40,261 /- as a gesture of goodwill and Rs.
43,625 /- as GST input credit vide letter of offer of possession
dated 01.12.2020 which has been credited by the respondent to
the account of the complainants as a gesture of goodwill. The
aforesaid amounts have baen accepted by the complainants in
full and final satisfaction of '-';;Eiralleged grievances. The instant
complaint is nothing but#qigmsgs misuse of process of law.
Without prejudice-to t-thﬁghtS ‘of ‘the ‘respondent, delayed
interest if any has to calcuiatéd dfﬂy onithe amounts deposited
by the allottees towards the basic principle:amount of the unit

in question and not on-anylamount credited by the respondent,

or any payment made by the allottees towards delayed payment

charges or any taxes;’statﬂtﬁry payments etc.

That buyer's agreement: fu}.‘ther provides that compensation for
any delay in delivery of pis_ﬁess_mh ghéll only be given to such
allottees who are notind _fé'U'lt"ﬁ'f'thE' ai'gl‘e:a-l;ﬂent and who have
not defaulted in payment 45 perthe payment plan incorporated
in the agreement. The complainants, having defaulted in
payment of instalments, is not entitled to any compensation
under the buyer's agreement. Furthermore, in case of delay
caused due to non- receipt of occupation certificate or any other
permission/sanction from the competent authorities, no
compensation is to be payable being part of circumstances

beyond the power and control of the developer. It is further
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submitted that despite there being a number of defaulters in the
project, the respondent itself infused funds into the project,
earnestly fulfilled its obligations under the buyer's agreement
and completed the project as expeditiously as possible in the
facts and circumstances of the case. Therefore, cumulatively
considering the facts and circumstances of the present case, no
delay whatsoever can be attributed to the respondent by the
complainants. However, all these crucial and important facts
have been deliberately con@éﬂeﬂ by the complainants from this
honourable authority, L

14. Copies of all the relevant dacmpents have been filed and placed on
record. Their authenticity lsnft in dispute. Hence, the complaint
can be decided on the basis of these undisputed documents and

submissions made by the partiés,

E. Jurisdiction of the authority:

15. The plea of the resﬁuﬁaem_ragapfiing rejection of complaint on
ground of jurisdiction stands rejected. The authority observes that
it has territorial as well assubj_t%ct matter jurisdiction to adjudicate

the present complaint for the reasons given below,

E.1 Territorial jurisdiction

As per notification no. 1/92/2017-1TCP dated 14.12.2017 issued
by Town and Country Planning Department, the jurisdiction of Real
Estate Regulatory Authority, Gurugram shall be entire Gurugram
District for all purpose with offices situated in Gurugram. In the
present case, the project in question is situated within the planning
area of Gurugram district. Therefore, this authority has complete

territorial jurisdiction to deal with the present complaint.
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E. Il Subject matter jurisdiction

16. Section 11(4)(a) of the Act, 2016 provides that the promoter shall
be responsible to the allottee as per agreement for sale. Section

11(4)(a) is reproduced as hereunder:
Section 11(4)(a)

Be responsible for all obligations, responsibilities and functions under
the provisions of this Act or the rules and regulations made
thereunder or to the allottees as per the agreement for sale, or to the
association of allottees, as the case may be, till the conveyance of all
the apartments, plots or buildings, as the case may be, to the allottees,
or the common areas to the assae ﬁ_ﬁt'_!;mjpf allottees or the competent
authority, as the case may beis )

"'r &

Section 34-Functions of the Aﬂtharuy

34(f) of the Act provides tu'er{.ﬂur'é camplianice of the obligations
cast upon the promoters, the pllottees and thg rea] estate agents
under this Act and'the rulesand regulations made thereunder.

So, in view of the provisions of the Act quoted above, the authority
has complete jurisdiction to decide the complaint regarding non-
compliance of obligations by the promoter leaving aside
compensation which is to be dg::ided by the adjudicating officer if
pursued by the complainants at a later stage.

F. Findings on the objection -tzais_gld-bjf the respondent:

\ 11N i Ay .
F.l Objection regarding maintainability of the complaint.

17. The respondent contended that the present complaint is not
maintainable as it has not violated any provision of the Act.

18. The authority, in the succeeding paras of the order, has observed
that the respondent is in contravention of the section 11(4)(a) read
with proviso to section 18(1) of the Act by not handing over
possession by the due date as per the agreement. Therefore, the
complaint is maintainable.

G. Findings on the relief sought by the complainants
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G.I Calculation for super area

The complainants in the complaint submitted that he booked a unit
admeasuring 1745 sq.ft. in the project “Spaze Privyt At4. The area
of the said unit was increased to 1918 sq.ft. vide letter of offer of
possession dated 01.12.2020 without giving any prior initimation
to, or by taking any written consent from the allottee. The said fact
has not been denied by the respondent in its reply. The allottee in
the complaint prayed inter alia for directing the respondent to

provide area calculation. C!aus%l_r;.;z_[d) is reproduced hereunder:

“1.2(d) Super Area @ e

The consideration of the Apar enr is calctlated on the basis of
Super Area, and it has been made clear to the Apartment Allottee(s)
by the Developerthat the Su endrea of the Apartment as defined in
Annexure-1 is teptative and subject to change.

From the bare pg:jgif.éqi of clause 1.2(d) of the agreement, there is
evidence on the rec{ﬁ'rﬂ toshow that the respondent has allotted an
approximate super area of 1745 sq.ft. and the area was tentative
and subject to changes till thestime of construction of the group
housing complex. Clause 1.1-provides description of the property
which mentions about sale of super and the buyer has signed the
agreement. Also, by virtue of allotment letter dated 07.04.2012, the
complainants had been made tL understand and had agreed that
the super area mentioned in the agreement was only a tentative
area which was subject to the alteration till the time of construction
of the complex. The respondent in its defence submitted that as per
the terms and conditions of the builder buyer's agreement, it was
not bound to inform the allottee with regards to increase in the
super area.

Relevant clauses of the agreement are reproduced hereunder:
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“Clause 1(1.2) (e) (ii) Alterations in the lay out plan and
design

ii) That in case of any major alteration/modification resulting in excess
of 10% change in the super area of the Apartment in the sole opinion
of the DEVELOPER any time prior to and upon the grant of occupation
certificate, The DEVELOPER shall intimate the APARTMENT
ALLOTTEE(s) in writing the changes thereof and the resultant change,
if any, in the Sale Price of the APARTMENT to be paid by him/her and
the APARTMENT ALLOTTEE(S) agrees to deliver to the DEVELOPER in
writing his/her consent or objections to the changes within fifteen (15)
days from the date of dispatch by the DEVELOPER of such notice failing
which the APARTMENT ALLOTTEE(s) shall be deemed to have given
his/her full consent to all sugh alteration/modification and for
payments, if any, to be paid inonsequence thereof. If the written
notice of the APARTMNET ALLO EE{ﬁj shall be deemed to have given
his/her full consent to all such alterations/modification and for
payments, is any, to be paid In d&nseqnence thereof. If the written
notice of the APARTMENT ALLOTTEE(s). is received by the
DEVELOPER within fifteen {Iﬁjﬂm of mtz{puhﬂn in writing by the
DEVELOPER indicating his/heryits nun-cunse_ntfab;ectmn to such
alterations/modifications as intimated by the DEVELOPER to the
APARTMENT ALLOTTEE(s), then in such case, the: Ayr;eement shall be
cancelled without further notice and the DEVELOPER shall refund the
money received from the APARTMEN ALLOTTEE(s) after deducting
Earnest Money within ninety(90) days from the date of initimation
received by the DEVELOPER fram the APART. Mrﬁ."iT ALLOTTEE(s). On
payment of the money after making deductions as stated above the
DEVELOPER and/or\the APARTMENT ALLOTTEE(S)shall be released
and discharged from all its c%?{gﬂhpn ‘and Aiabilities under this
Agreement. In such a situation,_ L&e DE VELﬂPfR shall have an absolute
and unfettered right to allot, transfer, sell an ass;gn the APARTMENT
and all attendant rights ‘and .&ab:fmes to rhira} party. It being
specifically agreed that frre.ipemva of an}g outstanding amount
payable by the DEVELOPER to the APARTMENT ALLOTTEE(s), the
APARTMENT ALLOTTEE(S) shall have no right, lien or charge on the
APARTMENT in respect of whichrefund as contemplated by this clause
is payable.”

22. As per clause 1(1.2) (e)(ii) of the agreement, it is evident that the
respondent has agreed to intimate the allottee in case of any major
alteration/modification resulting in excess of 10% change in the
super area of the apartment as per the policy guidelines of DGTCP
as may be applicable from time to time and any changes approved

by the competent authority shall automatically supersede the
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present approved layout plan/building plans of the commercial
complex. The authority observes that the building plans for the
project in question were approved by the competent authority on
06.06.2012 vide memo. No. ZP-699/]D(BS)/2012/9678.
Subsequently, the buyer’s agreement was executed inter se parties
on 17.07.2013. Thereafter, the revised sanction plan was obtained
by the respondent on 09.01.2020. A copy of the same has been

annexed in the file. The super area once defined in the agreement

would not undergo any chan “if there were no changes in the

_ ian‘in the building plan, then also
S SER

b o
allottee should have been-itifor gd@édut:t&he increase/decrease in

building plan. If there was a r;e

the super area on actount of re éTE'ﬁ=‘-‘uf'building plans supported

with due justification in writin

|
The authority therefore opines that until the justification/basis is
given by the promoter for increase in super area, the promoter is
not entitled to payment of any excess super area over and above
what has been initially mentioned.in the builder buyer agreement,
least in the circumstances w-hErL such-demand has been raised by
the builder without giving suppérting doctiments and justification.
The Act has made it tﬁmfiuf‘sd}y for the builders/developers to
indicate the carpet area of the flat; and the problem of super area
has been addressed but regarding on-going projects where builder
buyer agreements were entered into prior to coming into force the
Real Estate (Regulation and Development) Act, 2016 matter is to be
examined on case-to-case basis,

In the present complaint, the approximately super area of the unit
in the buyer's agreement was shown to be 1745 sq.ft. and has now

been 1918 sq.ft. at the time of offer of possession. Therefore, the
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area of the said unit can be said to be increased by 173 sq.ft. In other
word, the area of the said unit is increased by 9.91%. The
respondent, therefore, is entitled to charge for the same at the
agreed rates since the increase in super area 173 sq. ft which is less
than 10%. However, this will remain subject to the conditions that
the flats and other components of the super area in the project have
been constructed in accordance with the plans approved by the
department/competent authorities. In view of the above
discussion, the authority hnldﬁj.:haﬂha demand for extra payment
\ Hergrea from 1745 sq.ft. to 1918

o

on account of increase in the:

sq.ft.‘ by the promoter from tH]E{;b_:nglHipap_ts are legal but subject
to condition that before faisiré’:éﬁth'édpeﬁt&ﬁﬂs, details have to be
given to the allottee.and witﬁisi_ii: iuﬁﬂﬁcaﬁgn:pf increase in super
area any demand raised is quashed.

G.11 Labour cess

The complainants "pleaded that the _I_rrésp‘tiﬂ'dentfbuilder has
demanded a charge of Rs _22-.46{1[- on g:ﬁféﬂ of labour cess vide
notice of possession dated E_D'I.‘l 2.2020 which is illegal and
unjustifiable and is not teﬁabliﬁ‘tﬁeéy%ylaﬁk Itis further stated
that they approached the office of the résiﬁ‘oncient for rectification
of the alleged illegal and unjustifiable demand it outrightly refused
to do the same. But the resl:;pndent submitted that all the final
demands raised by him are justifiable and complainants choose to
ignore and not to pay the same. It is pertinent to mention here that
the respondent vide offer of possession raised labour cess charge
@11.71 sq.ft. totalling to the amount of Rs 22,460/-. On perusal of
the BBA signed between both the parties it can be inferred that the

agreement contains no such clause as to payment of labour cess
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charges and whereas other charges/demands raised by the

respondent/builder are clearly outlined in the BBA. Therefore, the
complainants are not liable to pay the labour cess charges as raised
by the respondent. Moreover, this issue has already been dealt with
by the authority in complaint titled as Mr. Sumit Kumar Gupta and
Anr. Vs, Supset Properties Private Limited (962 of 2019) decided
on 12.03.2020, where it was held that since labour cess is to be paid
by the respondent, as such no labour cess should be charges by the
respondent. The respondent is directed to withdraw the unjustified
demand of the pretext of labg C\éﬁﬁ The builder is supposed to

pay a cess for the welfare of é;rl‘ﬁ'ﬁdurlemplnyed at the site of
construction and which gges‘*ftﬁ velfare boards to undertake social
security schemes and welfare measures for building and other
construction workers. So, the respondent is not Jiable to charge the

labour cess.
G.II1 External electrification charges

39. While issuing offer ufpﬁség#sian cif!_:he.al}ﬂtted unit vide letter dated
01.12.2020, besides asking fof payment of amount due, the
respondent/builder also r_aised‘ a‘demand of Rs. 2,74,127/- for
external electrification (including 33KV) water, sewer and meter
charges with GST. It is pleaded by the respondent that as per
buyer’s agreement dated 17.07.2013 the allottee is liable to pay

that amount.,

40. Clause 1.2 of the buyer's agreement is reproduced below:

"1.2. Consideration

a) Sale Price

The Sale Price of the APARTMENT ("Sale Price”) payable by the
APARTMENT ALLOTTEE(s) to the DEVELOPER inclusive of
External Development Charges, infrastructure development
Charges Preferential Location Charges (whenever applicable) is
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Rs. 7,858,630/~ (Rupees Seventy Eight Lakhs Fifty Eight Thousand
Six Hundred Thirty Only ) payable by the Apartment Allottee(s) as
per the Payment Plan annexed herewith as Annexure-1. In
addition the Apartment Allottee agrees and undertakes to pay
Service Tax or any other tax as, may be demanded by the
Developer in terms of applicable laws/quidelines.”

A perusal of clause 1.2 of the above-mentioned agreement shows
the total sale price of the allotted unit as Rs. 78,58,630/- in addition
to service tax or any other tax as per the demand raised in terms of
applicable laws/guidelines. The payment plan does not mention
separately the charges a k - being demanded by the
“fdﬁtalled above. However, there

S fan
is sub clause (vii) to clause 5 of that agreement providing the

liability of the allotteeto ﬁai"the axtra r.‘harges on account of
external electrifi catinn as d*nanded bg I-LUDA The relevant

| ]

clause reproduced hereunden | \ 5

respondent/builder in the he

”5. Electricity
That the Apartment Allottee(s) undertakes to pay extra
charges on account of external afeca‘iﬁcatfon as demanded by
HUDA." n -

There is nothing no record th-aian;.i demand in this regard has been
raised by HUDA against the dgve!upe-r Su,:th e demand raised with
regard to external electrlﬁcatldn"by the respondent/builder cannot
said to be justified fn.an}rm'ﬁnq_énﬁi_nﬁtatjl}rf:it isnot evident from a
perusal of builder agreement that the allottee is liable to pay
separately for water, sewer and meter charges with GST. No doubt
for availing and using those services, the allottee is liable to pay but
not for setting up sewage treatment plant. However, for getting
power connection through power meter, the allottee is liable to pay

as per the norm'’s setup by the electricity department.

G. IV Miscellaneous charges:
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The complainants pleaded in the complaint that the

respondent/builder has demand a charge of Rs. 17,700/- on
pretext of miscellaneous charges vide notice of possession dated
01.12.2020 which is illegal and unjustifiable and not tenable in the
eyes of law. In reply to this the respondent submitted that all the
final demand raised by him are justifiable. The respondent has
charged an amount of Rs 17,700/~ on pretext of miscellaneous
charges but neither the respundent has provided any bifurcation of
these expenses nor has pruw%ed any clause under which such

expenses are being charged th e?ure the same cannot be charged.
G.V GST: A | i

As per record, the re'spundeﬁt ii:ampany sent a notice for offer of
possession dated 01.12.2020 to the complainants regarding the
outstanding dues whi;rein the respondent has charged GST. The
authority in complaint bearing no. 4031 of 2019 titied as Varun
Gupta V/s Emmar MGF Land Limited has held that for the projects
where the due date ufpa.s_;as_sioﬁp-wasﬁﬁ after 01.07.2017 i.e,, date
of coming into force of GST, the builder is entitled to charge GST,
but it is obligated to pass the iatutnry benefits of that input tax
credit to the allottee(s) within a reasonable period. In the present
complaint, the due date of possession is 17.07.2017 which is after
coming into force of GST, therefore the respondent is entitled to
charge GST.

G. VIIFMS:

IFMS is a lump sum amount that the home buyer pays to the builder
which is reserved/accumulated in a separate account until a

residents’ association is formed. Following that, the builder is
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expected to transfer the total amount to the association for

maintenance expenditures. The system is useful in case of
unprecedented breakdowns in facilities or for planned future
developments like park extensions or tightening security. The same
is a one-time deposit and is paid once (generally at the time of
possession) to the builder by the buyers. The builder collects this
amount to ensure availability of funds in case unit holder fails to
pay maintenance charges or in ¢ase of any unprecedented expenses
and keeps that amount in its .cps;tgdy.till an association of owners
is formed. IFMS needs to hetl%u;\sférred to association of owners
(or RWA) once formed. el

In the opinion of the.authori .ftﬁ?e.'ﬁi'hﬁidi_:e'r. may be allowed to
collect a nominal amount from the al]btteesunder the head "IFMS".
However, the authority directs and passes-an order that the
promoter must always keep the amount colleeted under this head
in a separate bank accountand shall maint“}i;iﬁ-'ih‘e account regularly
in a very transparent manner. lfah?'ﬁl'lntté_eﬁfthe project requires
the promoter to give the details-regatrding the availability of [FMS
amount and the interest at:;_r.:;:ued.: theregn,the promoter must
provide details to the allottee. Therefore, r.es?undent is justified in
charging in Interest-free Maintenance S%'E’ui‘ity Deposit (IFMSD)

from the complainants.
G.VII Delayed possession charges

26. In the present complaint, the complainants intend to continue with
the project and is seeking delay possession charges as provided

under the proviso to section 18(1) of the Act. Sec. 18(1) proviso

reads as under:
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Section 18: - Return of amount and compensation

If the promater fails to complete or is unable to give possession
of an apartment, plot or building, -

.......................

Provided that where an allottee does not intend to withdraw
from the project, he shall be paid, by the promoter, interest for
every month of delay, till the handing over of the possession, at
such rate as may be prescribed

The clause 3(a) of the apartment buyer agreement (in short,

agreement) provides the time period of handing over of possession
|

and is reproduced below:

3. Possession b Al g
a) Offer of possession. _ it
That subject to terms af this. clause and subject to the APARTMENT
ALLOTTEE(S) having complied with allthe terms and conditions of
this Agreement and not being i default unider any of the provisions
of this Agreement und further subject to'\.compliance with all
provisions, fafmaﬁﬁes, registration of sale deed, documentation,
payment of all amount due and payable to the DEVELOPER by the
APARTMENT ALLOTTEES) under this agreement ete, as prescribed
by the DEVELOPER, the DEVELOPER proposes to hand over the
possession of the APARTMENT within a period of forty two months
(excluding a grace period of six months) from the date of approval
of building plans or.date of sighing of this Agreement whichever is
later. It is however understood between the parties that the
possession of various Blocks/Towers comprised in the Complex as
also the various cammon facilities planned therein shall be ready &
completed in phases and will'be handed over to the allottees af
different Block/Towers as and when completed and in a phased
manner. ' ! |

At the outset, it is relevant to :cnmment on the preset possession
clause of the agreement wherein the possession has been subjected
to all kinds of terms and conditions of this agreement and the
complainants not being in default under any provisions of this
agreement and compliance with all provisions, formalities and
documentation as prescribed by the promoter. The drafting of this

clause and incorporation of such conditions are not only vague and
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uncertain but so heavily loaded in favour of the promoter and

against the allottee that even formalities and documentations etc.
as prescribed by the promoter may make the possession clause
irrelevant for the purpose of allottee and the commitment date for

handing over possession loses its meaning,

The buyer's agreement is a pivotal legal document which should
ensure that the rights and liabilities of both builders/promoters
and buyers/allottee are prutected candidly. The apartment buyer's
agreement lays down the t&r ‘I;hat govern the sale of different
kinds of properties like reside ffals; énmmermals etc. between the
buyer and builder. It is.in the I?.Erest of both the parties to have a
well-drafted apartment buyer's agreement which would thereby
protect the rights of both the h:uiider and buyer in the unfortunate
event of a dispute that may ariSe. It should be drafted in the simple
and unambiguous-language which may 'be. understood by a
common man with an ordinary educational background. It should
contain a provision with -regard to 'éﬂpulﬁtﬁd time of delivery of
possession of the apartment; plﬂt or bullding, as the case may be
and the right of the huyeriallnttée i‘%‘l ca‘s‘eﬁf de‘la}f in possession of
the unit. In pre-RERA period it was a general practice among the
promoters/developers to invariably “draft the terms of the
apartment buyer’s agreement in a manner that benefited only the
promoters/developers. It had arbitrary, unilateral, and unclear
clauses that either blatantly favoured the promoters/developers or
gave them the benefit of doubt because of the total absence of

clarity over the matter.

The authority has gone through the possession clause of the
agreement. At the outset, it is relevant to comment on the pre-set
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possession clause of the agreement wherein the possession has

been subjected to all kinds of terms and conditions of this
agreement and the complainants not being in default under any
provisions of this agreements and in compliance with all
provisions, formalities and documentation as prescribed by the
promoter. The drafting of this clause and incorporation of such
conditions are not only vague and uncertain but so heavily loaded
in favour of the promoter and against the allottee that even a single

i_".farmalities and documentations

default by the allottee in fulfill’
etc. as prescribed by the prumaf l'ma,ar make the possession clause
irrelevant for the purpose nfallE:ﬁee émd the commitment date for
handing over possession loses meaning ‘The incorporation of
such clause in the aparpnent HJ}TS:"S agreemerit by the promoter is
just to evade thefli;gjblility towards’ timely delivery of subject unit
and to deprive ﬁlealluttée of his right accruing after delay in
possession. This is just to comment as to how the builder has
misused his dominant position and drafted such mischievous
clause in the agreement and thg?aﬁntteé is left with no option but

to sign on the dotted ljne:it N 1 R

Admissibility of grace permd: The respondent promoter has
proposed to handover the pussermn of the unit within a period of
42 months (excluding a grace period of 6 months) from the date of
approval and of building plans or date of signing of this agreement
whichever is later. In the present case, the promoter is seeking 6
months’ time as grace period. But the grace period is unqualified
one and does not prescribe any precondition for the grant of grace

period of 6 months. The said period of 6 months is allowed for the
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exigencies beyond the control of the promoter. Therefore, the due

date of possession comes out to be 17.07.2017.

- Admissibility of delay possession charges at prescribed rate of

interest: The complainants are seeking delay possession charges.
However, proviso to section 18 provides that where an allottee
does not intend to withdraw from the project, he shall be paid, by
the promoter, interest for every month of delay, till the handing
over of possession, at such rate as may be prescribed and it has

been prescribed under ruié_‘-ﬂﬁ;iuf_;he rules. Rule 15 has been

r “_3' i "
reproduced as under: ‘%iii:z; Y

Rule 15. Prescribed rate p}r’!ﬂt&kﬁt—*{ﬂmvﬁa to section 12,
section 18 and sqb-serﬁon:'(ﬁ.?jn”d;s'uhsﬁcﬂqn-{?) of section 19
(1)  Forthe purpose of provisa to seatian 12; section 18; and
sub-sections (4).and (7) of sectiond 9, the “interest at the
rate prescribed” shall be the State Batik of India highest
marginal costaf lending rate +2%.:
Provided that'in case the |State Bank of india marginal cost of
lending rate [MGLR) is nat in use, it shall be'replaced by such
benchmark lending, rates which the Staté Bank of India may fix
from time to time for'lending to the geﬂ’émf public.

The legislature in its wisdom ln the.subordinate legislation under
the provision of rl.l’lle 15 qf?gheﬁ_fgiesj has }ae?erﬂ'fhled the prescribed
rate of interest.” The "rate of interest so determined by the
legislature, is reasonable and if the said rule is followed to award

the interest, it will ensure uniform practice in all the cases.

Consequently, as per website of the State Bank of India ie.,
https://sbi.co.in, the marginal cost of lending rate (in short, MCLR)
as on date i.e, 15.03.2022 is @ 7.30%. Accordingly, the prescribed

rate of interest will be marginal cost of lending rate +2% i.e., 9.30%.

- The definition of term ‘interest’ as defined under section 2(za) of

the Act provides that the rate of interest chargeable from the
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allottee by the promoter, in case of default, shall be equal to the rate
of interest which the promoter shall be liable to pay the allottee, in

case of default. The relevant section is reproduced below:

“(za) "interest" means the rates of interest payable by the
promoter or the allottee, as the case may be.

Explanation. —For the purpose of this clause—

(i) the rate of interest chargeable from the allottee by the
promoter, in case of default, shall be equal to the rate of
interest which the promoter shall be liable to pay the
allottee, in case of default.

(ii)  the interest payable ;_E;y the promoter to the allottee shall
be from the date the promoter received the amount or
any part thereof till the date the amount or part thereof
and interest thereon __rféﬁ_hded, and the interest payable
by the allottee ;ﬁ%‘ 8 promoter shall be from the date the
allottee dgﬁlﬁ{ts in payment tothe promoter till the date
it is paid:* A" AN

36. Therefore, interesf_ qﬁ the del;é:;? #a?ﬁlents"-frﬁm' the complainants

37.

shall be charged.at the presdribed  rate e, 930% by the
respundent{pruni_d.géﬁ-}vhig':h is the same as isibeing granted to the

complainants in c&hgﬂf ﬂeiayéd pfsg&ss!hﬁ_;cﬁ;rges.

On consideration nfﬂ}e‘«f ﬂﬁ_ﬁd'{ngﬁﬁ-aﬁﬂah]e on record and
submissions made by _botﬁ fhg ji‘_‘gl;h‘:ééa;thp_guthqrity is satisfied that
the respondent is in oﬁnfr _;_L;Er{tjtfgin i&ﬁh&g’s&hﬁan 11(4)(a) of the Act
by not handing ’nve-*r possession by-the due date as per the
agreement. By virtue of clause 3 (a) of the unit buyer's agreement
executed between the parties on 17.07.2013, The developer
proposes to hand over the possession of the apartment within a
period of forty-two (42) months (excluding a grace period of 6
months) from the date of approval of building plans or date of
signing of this agreement whichever is later. The date of execution
of buyer’s agreement being later, the due date of handing over of
possession is reckoned from the date of buyer’s agreement and the
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grace period of 6 months is also allowed being

unqualified /unconditional. Therefore, the due date of handing over

of possession comes out to be 17.07.2017.

Itis pleaded on behalf of the respondent that in complaint bearing
no. 1464 of 2019 titled as Deepak Trikha Vs. Spaze Towers Pvt.
Ltd. pertaining to the project “Spaze Privy at4" also subject matter
of the present disposed cmnpiaint on 29.01.2020, the hon'ble
authority allowed 139 da}'s to_be treated as zero period while
calculating delayed pnssesmqn chargefs So, in this case also though
the respondent has explamﬁﬂ; ﬁ}ﬂt ;he delay in completing the
project was due to reasofis sucl;l hs the ttﬁ‘lﬂ taken for environment
clearance, zoning plans, bmlﬂilmg pIaIT appmval from department
of mines, zoology/ ﬁre NOC, clear ance from furest department and
Aravli NOC from whlch comes to bE cunsiderabl& permd butin view
of earlier decision of the authnrlty itbe alinwed grace of 139 days
while calculating delay possessmn charges, )

Though the respondent t_onk}a g_lea w.-ﬁ.t,ghrmg 139 days of grace
period for handing_over p‘_hﬁé"s&fiqr:l,.ggﬁthe__; allotted unit, the
authority is of the view Ebar'the gracb period of 6 months has
already been allowed to the spondent being unqualified and the
period of 139 days dEclafZ'a‘ii&T& petiod 'in the aforesaid
complaint is already included in the grace period of 6 months. The
respondent cannot be allowed grace period for two time. Therefore,
the due date of handing over of possession 17.07.2017. The
respondent applied for the occupation certificate on 17.06.2020
and the same was granted by the competent authority on
11.11.2020. Copies of the same have been placed on record. The
authority is of the considered view that there is delay on the part of
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the respondent to offer physical possession of the allotted unit to

the complainants as per the terms and conditions of the buyer's
agreement dated 17.07.2013 executed between the parties. It is the
failure on part of the promoter to fulfil its obligations and
responsibilities as per the buyer’s agreement dated 17.07.2013 to

hand over the possession within the stipulated period.

Section 19(10) of the Act obligates the allottee to take possession

of the subject unit within 2 months from the date of receipt of

occupation certificate. In the e ';é:r:lt-_compiaint, the occupation

certificate was granted by the; rr;geyent authority on 11.11.2020,
Therefore, in the interest, of | atural justice, the complainants
should be given 2 mnnthsfti’rﬁﬂ%ﬂmtﬁ’edate of offer of possession.
This 2 months' I.".gf*- :.rEasun;Elé time is being given to the
complainants kqepuxg in mind that even after intimation of
possession pracﬁé‘éﬁ}? he has to arrangelalot of logistics and
requisite documents including but not limited to inspection of the
completely finished ifﬁffbu;fﬂﬂF"ﬁﬁubjetrtﬂ that the unit being
handed over at the time of taking possession is in habitable
condition. It is further qlﬁ;_iﬂﬂ.d-ﬁh’nﬁ__t the delay possession charges
shall be payable &nm_th,e_..duﬂ dgte_uf possession + six months of
grace period is allowed i.e. 1?.0*.20’1? till the expiry of 2 months
from the date of offer of possession (01.12.2020) which comes out

to be 01.02.2021.

Accordingly, the non-compliance of the mandate contained in
section 11(4)(a) read with section 18(1) of the Act on the part of
the respondent is established. As such the complainants are
entitled to delay possession at prescribed rate of interest i.e. 9.30%

p.a. w.ef. 17.07.2017 till the expiry of 2 months from the date of
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offer of possession (01.12.2020) which comes out to be 01.02.2021
as per provisions of section 18(1) of the Act read with rule 15 of the
rules and section 19(10) of the Act of 2016.

Also, the amount of Rs.2,40,261 /-towards compensation for delay
in handing over possession & Rs. 43,625/- towards GST
refund/adjustment (as per offer of possession dated 01.12.2020)
shall be adjusted towards the delay possession charges to be paid

by the respondent in terms of proviso to section 18(1) of the Act.

Directions of the authurity':;_ll_l-. ‘:?
N ety

Hence, the authority herebjjasseﬁ this order and issue the
following directions uﬁde&#ﬁéﬂﬁ'ﬁﬁﬁ'f of the Act to ensure
compliance of obligation cast dpon the prumater-»as per the function
entrusted to the autharity un T section 34(f} ufthe Act of 2016:
The respandem is .dirgcted to pa'y the interest at the
prescribed rate“l e. St] per annumﬁnbvery month of delay
on the amount’ paid by E,cuklnﬁfaﬁ'lanfs from due date of
possession + six mnntl]s'ﬁtf grac’é period is allowed i.e.

17.07.2017 till the expl u&?.‘ihunt{uﬂ@the date of offer of
possession (01.12:2020)'which-¢ out to be 01.02.2021

The arrears of-interest am:rued sp :fa{ sh shall be paid to the
complainants within 90 tiays from the date of this order as per

rule 16(2) of the rules.

Also, the amount of Rs.2,40,261/-towards compensation for
delay in handing over possession & Rs. 43,625/- towards GST
refund /adjustment (as per offer of possession dated

01.12.2020) shall be adjusted towards the delay possession
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charges to be paid by the respondent in terms of proviso to

section 18(1) of the Act,

i, The complainants are directed to pay outstanding dues, if any,

after adjustment of interest for the delayed period.

iv. The rate of interest chargeable  from the
complainants/allottees by the promoter, in case of default

shall be charged at the nesgribed rate ie, 9.30% by the
’ '.}.';

respondent/promoter wh}

E‘[sthé same rate of interest which
the promoter shali h& If\a E’{Ed‘ pay the allottee, in case of
default i.e, the Idel,a}.rﬂpﬂ‘ss' Si'ﬁhlﬁ‘h\aﬂ%i;s s per section 2(za)
ofthe Act. | '._-"_. 3

' . |
||:--.I

v.  The respondgnl; shall not charge ‘anything from the
complamantswhmb 15 not the part of buyer s agreement. The
respondent is nhl;'équ;tladu@ghargg haldin g charges from the
camplamantsfa]luttees atvﬁy_pumt of time even after being
part of the hglic;er.lbyayar.gﬁlagreément as per law settled by
Hon’ble Supreme Cuurt in civil. appeal nos. 3864-3889/2020
on 14.12.2020 |

44. Complaint stands disposed of,

45. File be consigned to registry.

(Vijay Kémﬁfyal] (Dr. K.K. Khandelwal)

Member Chairman
Haryana Real Estate Regulatory Authority, Gurugram

Dated: 15.03.2022
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