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HARERA

- GURUGM Complaint No. 3717 of 2021
BEFORE THE HARYANA REAL ESTATE REGU LATORY
AUTHORITY, GURUGRAM

Complaint no. 3 3717 of _Iﬂz
 Date of filing complaint: 13.09.2021 |
Firstdate of hearing: | 29.09.2021 |
 Date of decision 25.01.2022 |
1. | Mr. Narender Kumar Chhibber |
2. | Mrs, Adarsh Chhibber ‘
Both R/o: F-269, Ground Flnar. Sushant Lok
11, Sector 57, Gurugram, 't Complainants
M /s Ninaniya Group ; 23
R/o: 278/3, Old Delhi Read, Opposite Ajit
Cinema, Gurugram-122001 Respondent
CORAM: ]
Dr. KK Khandelwal | Chairman
L‘nri Vijay Kumar Goyal | ", Member |
}_AFFEAMHEE TE RE :
Sh. KK Kohli (Advocate) Complainants
| Sh. Yashvir Balhara (Advocate) | Respondent |
ORDER

The present complaint  has been filed by the
complainants/allottees under section 31 of the Real Estate
(Regulation and Development) Act, 2016 (in short, the Act) read
with rule 28 of the Haryana Real Estate (Regulation and
Development) Rules, 2017 (in short, the Rules) for violation of
section 11(4)(a) of the Act wherein it is inter alia prescribed that

the promoter shall be responsible for all obligations,

Page 1 0f 39




HARERA
&2 GURUGRAM Complaint No. 3717 0f 2021 |

responsibilities and functions under the provision of the Act or the

rules and regulations made there under or to the allottee as per

the agreement for sale executed inter se.
Unit and project related details
The particulars of the project, the details of sale consideration, the

amount paid by the complainants, date of proposed handing over

the possession and delay period, If any, have been detailed in the

following tabular form: Byt o P
S.No. Heads _ _J I ation
1. Project name and ! F?E;m Portico”, Sector 89,
location - G].lnlgﬁm !
2, | Projectarea |.5:05 aeres
3. | Nature of the:project Commercial complex

4. DTCP license no, and 179 of 2008 dated 11.10.2008 and

validity status> | valid up to 10.10.2018
5. | Name of llcens‘ﬂg . ', rﬁrlaﬂiyai'ﬂtate Ltd. ‘
6. | RERA Iihtagr-:l;ﬁ-w!hd,a1 nuf lfnmghﬂ;emﬂ
_ registered ; |
| 7. Unit no. . ""*FF'RS'—GE 03, Ground floor '
'| [Annesure €3 at page no, 54-550f |
| 'the complaint] '
8. Unit measuring (super | 550sq: It

area) |Antiexure C3 at page no. 54-55 of ‘
the complaint]

9, Date of allotment letter | 12.09.2012
[Annexure C1 at page no. 49 of the |
complaint]
10. | Date of execution of 07.06.2013 |
builder buyer agreement | [Annexure C3 at page no. 53 of the
complaint] _I
11. | Date of start of 01.04.2015
construction of the [As per email received from the |
| project respondent on 21.01.2022]
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12. | Date of Memorandum of | 20.03.2012

understanding [Annexure C4 at page no, 79 of the
complaint]

13, Completion & 0l

Possession clause That the Company shall complete the
construction of the said Unit within
36 months from the date of
execution of this agreement
and/or from the start of
construction whichever Is later
and Offer of possession will be sent
_tﬂ-tl}e Allottee subject to the
Lﬂﬁ on that all the amounts dus
¢ ,ﬁn ]!;w:ble by the Allottee by the
, ;:ﬂ ud date as stated in Annexu
gl éﬂaﬂ:&&iﬁd with this agreement
‘AY" ng sale price, maintenance
Lt ¢ J:hargﬂwmﬂty deposit, stamp duty
J & S Vshandither charges etc. have been
< f ‘paid to the Company. The Company
| .o completion of the construction
shall apply for completion certificate
and upon grant of same shall issue
final lettersto the Allottee(s) who
shall within-30 [thirty) days, thereof
“Fremit qllduﬂs (emphasis supplied)

14, | Assured return clause E‘Hiﬁﬁ of MOL! |
{ éh eveloper shall pay the assured
e

=== ==

-

retum@ Rs. 40,901 /-

¢ mbnth( after deducting TDS) on
or befaré first day of every
_stbséquent month after the expiry
of the month after the expiry of the
month for which it shall fall due
w.ef, 01.10,2012 till the possession
of a said unit{Retail shop) under
reference is handed over to the

buyer.
15. | Due date of delivery of | 01.04.2018
possession [Calculated from the date of start of
construction|
Grace period of 6 months Is |
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disallowed
16. | Total sale consideration | Rs.41,70,100/-
[Annexure C4 at page 79 of the

complaint]
17. | Total amount paidby | Rs.38,72,260/-
the [As per ledger account dated
complainants 01.04.2012 to 29.11.2021 at page 35
of the reply]
18. | Payment plan Construction linked payment plan
| [Page 75 of the complaint]
19. | Offer of possession Mot Offered
20, | Occupation Certificate | | Not Obtained
21. | Assured amount it M@s 461 /-

received by the

Iﬁ;ﬁ admitted by the respondent in
complainants

‘his reply at page 20 of the reply]
Rs. 32,24;262 - till 28.10.2019

[As perledger account 01.04.2012 to
29,11:2021 at page 30-34 of the

dreplyl |
22. | Delay in deljvery of | Ejrears 9 months 24 days
possession till the.date
of decision L85 . % || | ]
25.01.2022 N\, L

. -_lr-:'; 5

Facts of the complaint:

That the complainants Mr. Nar&qiiar :h'.umar Chhibber & Smt
Adarsh Chhibber were caught in the web of false promises of the
agents of the respondent, paid an initial amount of Rs. 38,72 ,260/-
Vide cheque No: 017723 dated 04.09.2012. The payment was
acknowledged by the respondent vide payment receipt dated
12.09.2012 and accordingly filled the application form for one
shop/unit and opted for Investment assured payment plan,

That the complainants received an allotment letter for the unit
bearing No. PPRS-GE-03 and the respondent duly executed the
bullder buyer agreement on the 07.06.2013. That the
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complainants signed a Memorandum of Understanding regarding

the shop PPRS-GE-03 on ground floor, with M/S Ninaniya Estate
Ltd.

That the complainants received a provisional receipt stating the
Basic Sale Price (BSP) + Other charges for Feb 2019 to Mar 2019
of Rs. 90,892.00 and for April 2019 to March 2020 of Rs.
5.45,352.00.

That the t:nmplainanl:ﬂ rEt:EI'-.reﬂ a pi‘nvisiunal receipt stating the

2021 of Rs. 5,45,352.00.

That it is pernnentf& :ﬂhtﬁ"ﬂ{ﬁ ﬂrafﬁh under clause 3.10 of the
buyer's agreement, upon delay of payment by the allottee, the
respondent can charge 24% simple interest per annum, however,
on account of delay'in'handing over possession by the respondent.
That the respondent is liable to pay merely Rs. 15.00/-per sqg. ft.
per month of the super area for the period of delay as per clause

5.3 of the said agreement.

That the complainants qun}&f;te% fll:h%.resp:i_pdent on several
occasions and were regularly in touch with the respondent
individually chasing the respondent for construction on very
regular basis. The respondent was never able to give any
satisfactory response to the complainants or the Governing body
of the association regarding the status of the construction and was
never definite about the delivery of the possession. The
complainants kept pursuing the matter with the representatives
of the respondent as to when will they deliver the project and why

construction is going on at such a slow pace, but to no avail. Some
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or the other reason was being given in terms of delay on account

of the novel corona virus and on the account of paucity of funds.

That after losing all hope from the respondent having shattered
and scattered dreams of owning a shop and also losing
considerable amount of money as per the buyer's agreement
dated 07.06.2013.the complainants never received the letter of

possession and till now the area looks far from complete and
habitable.

That the cause of action a{:cmaﬁ%ﬁ‘ﬁ‘?ﬁiﬁur of the complainants and
against the respondent nn?ffrér&at& when the respondent
advertised the said project, :tmnﬁ arose.on diverse dates when
the shop owners entered into-their respective agreement, it also
arose when the respondent inordinately and unjustifiably and
with no proper and | reasonable legal explanation or recourse
delayed the project beyond any reasonable measure continuing to
this day, it continues to arise as the shop owners have not been
delivered the shops and the Infrastructure facilities in the project
have not been provided till date and the cause of action is still
continuing and subsisting on day.to day basis.

It is pertinent to note that herein that as per clause 5(3) of the
buyer's agreements, which was signed on 07.06.2013, details of
which are attached, the possession of the said unit was supposed
to be delivered within Thirty-six months from the date of
execution of buyers agreement i.e, 07.06.2016 plus a grace period
of 5ix months i.e. by the 07.12.2016. It would be appreciated that
the offer of possession of the shop has not been made after a delay

of more than five years.
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It is pertinent to note that under clause 3.10 of the builder buyer's
agreement, upon delay of payment by the allottees, the
respondent can charge 24% simple interest per annum. Further if
the complainants fail to take possession with a period of 30 days
the respondent may charge additional holding charges under
clause 5.5 of the buyer’s agreement.

. There is no second thought to the fact that the complainants have

paid more than 85% of the total payment of Rs. 38,72,260.00
includi EDCand’ i

including 50% of addltlﬂna]_%%ﬂ IDC as per details attached
with the offer of possession, T‘"Wa-i-?

As per clause 5(3) u-ftﬁ&huitel!r;g ments; which was signed on
7th June 2013, details of whi-’:ﬂiﬂr&.;ﬂttachud,_the possession of the
said unit was supposed to be delivered within Thirty-six months
from the date of execution of buyer's agreement i.e., 07.06.2016
plus a grace period of six months Le. by the07.12.2016. It would
be appreciated that the offer. of ppssession of the shop hasn't been
made even after a delay Mﬂppruth‘[ely*ﬁwe years.

The ‘Prism Portico project was launiched in the year 2008 with the
promises to detiv'%r"?h ‘iciﬁ%e 5‘“‘3‘1&3% ’:iiurr:fﬂﬁ.wére collected over
the period by the respondent, Even :Hft'E'i‘ taking more than 85% of
the payvments, the builder has delayed the project and is unable to

handover possession after a delay of more than five years.

The grievance of the complainants are that the respondent has in
an unfair manner siphoned of funds meant for the project and
utilized the same for respondent’s own benefit for no cost. The
respondent being builder and developer, whenever in need of

funds from bankers or investors ordinarily has to pay heavy
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interest per annum. However, in the present scenario, the
respondent utilized funds collected from the complainants for
respondent’s own good in other projects, being developed by the
respondent, due to which the project is delayed for almost a

period of more than five years and is not in a position to be

completed soon.

The grievance of the complainants relates for the assured returns
which was been given in the MOU signed by the parties dated
20.03.2013, accordingly in pﬂjﬂhﬂ) Of the MOU states that the
developer shall give an 1nuewrﬂtsured return of Rs. 45446/-
per month w.ef 06.09.2012 in ar;&:ars till the date of possession
of the said unit is handed’w&uuﬂm{:uybr

According to the point (3) of the MOU states that the developers
will pay in arrears 07 PDC chequés of R§ 40,901 /- after deducting
TDS each of the first day of the months starting from 01.10.2012
for the financial year 2012-2013 and assure its clearance on
presentation. The cumpan;-,cnﬂ:ilaﬂén;ghﬂe 4 amalgamated cheques
for the financial year2014-2015,2005-2016,2016-2017 and 2017-
2018 if the possession of the flilly furnished said unit is handed
over before the period of 36 moth that the buyer will treat the
remaining balance cheque as part're:ntal for leasing the shop from
the developer, and if the possession is delayed by more than 36
months then the developer will continue to pay to the buyer an
amount of Rs. 40,901 /- per month on or before first day of every

subsequent month till the said unit is handed over to the buyer.

The developer shall pay the assured return of Rs. 40,901 /- per

month on or before first day of every subsequent month after the

Page B of 39




20,

HARERA

- GURUGMM Complaint No. 3717 of 2021

expiry of the month for which it shall fall due w.e.f. 01.10.2012, till

the possession of a said unit (retail shop) under reference is

handed over to the buyer.

Reliefs sought by the complainants:

The complainants have submitted an application for the

amendments in relief sought on 04.10.2021. The complainants

have sought following relief(s):

L.

ii.

iv,

' E-halance amount due to the

Direct the respondent E. v
P Mo

nt on account of the interest,
as per the guidelines” Iall:l in H‘.if' RERA. 2016, before signing
the sale deed togather with the unambiguous intimation /

complainants from the res

offer of possession.

Direct the respendent to notto charge amounts on account of
fixed deposit af HVAT, which in any case is not payable by the

complainants,

Direct the reﬂpundéﬂt nr.& Eﬁ 'Ehargae the amount charged on
account of the advance g&apt@y: maintenance charges for a
period of 12 months, . & W 1

Direct the respondent not te charge the amount charged on
account of the Interest Free Maintenance Security till a valid

offer of possession is given,

Direct the respondent to remit back the amount which was
been incorporated with the essence of assured returns signed
under the MOU on 20.03.2013 of Rs, 45,446.00 per month
w.e.f. 06.09.2012 till the date of possession.
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vi.

vil.

viil,

Direct the respondent to remit back the amount which was
been incorporated with the essence of assured returns signed
under the MOU on 20.03.2013 states that the developers will
pay in arrears 07 PDC cheques of Rs. 40,901 /- after deducting
TDS each of the first day of the months starting from
01.10.2012 for the financial year 2012-2013 and assure its
clearance on presentation and if the possession is delayed by
more than 36 months then the developer will continue to pay
to the buyer an amo unt-ﬂf:_lﬁ;_?r;_;ill_{i,?ﬁil /- per month on or before

first day of every subsequentm g'th till the said unit is handed

over to the buyer.

Direct the resgﬂﬁﬁé_nt tﬂ.'ﬂaﬁgltﬁrihuﬁtﬁnﬂmg dues of assured
returns amnqﬁﬁflﬂ' to Rs. 14,08,826/- from February 2019 to
August 2021 respectively.

Direct the respondent to Kindly handover the entire
possession of the unit of the comiplainants, once it is ready, in
all respects and not to force anincomplete unit without proper
road, electrification of the roads; funectioning of the club etc.
and other things which were assured in the brochure, as the
complainants had booked a /unit in & complex based on the
brochure and not a st-andéiune shuﬁ.

Direct the respondent to not to ask for any charges which is

not as per the buyer agreement.

Reply by respondent

21, At the very onset it is pertinent to mention that the complainants

came to the officials of the respondent for booking a unit in one

Page 10 0f 39




22,

23.

HARERA

A GURUGW Complaint No. 3717 of 2021

the most coveted projects of the respondent. That the

complainants submitted the application form and paid the
booking amount accordingly. That at the time of signing the
application form, the respondent officials clarified and explained
in detail all the terms and conditions of the application form. A
copy of the application Form was provided to the complainants
and after fully understanding and agreeing to the terms &

conditions of the application F:::r_m, he made the booking,

That it is pertinent to menﬁ':_"'_': tﬂm present complaint is not
maintainable before the Hﬂﬂ'ﬂ-‘é?ﬁh}f Estate Regulatory Authority
as it is crystal clear from readjng the complaint that the
complainants are not "Allottees’, bq;me ‘Investors’, complainants
themselves have admitted the fact that they have invested in the
project of the respondent, which is not maintainable under the
provisions of the Real Estate (Regulation and Development) Act,
2016 (hereinafter reﬁ?rr:eh_’ as RERA).

. _""l-\-_.... il

That the primary prayer u,f ﬂiatmﬁghjnants are that they want
interest on account of delay in"possessiomhowever it is submitted
that there is no delay on the part of respondent. It further
submitted that if there is_any alteration in the timeline of the
completion of the project, it was beyond the control of the

respondent owing to the following reasons:

a) Policies regarding availability of FAR based on various
factors/ grounds and conditions including TOD and TDR.

b) Revised taxation policies including GST, brokerage policies.
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c) Environmental restrictions such as use of untreated water

and frequent stoppage of construction due to pollution
control measure on environment etc.

d) Increase in the cost of construction material.

e¢) Two stage process of environmental clearance which takes 2
to 3 years.

f} Labour strikes and shortage of construction workers,
construction material and even the contractor hired for the
construction works was Wmming as per the scope of
the project work and tﬁ%@dent had to send constant
reminders to the Wnuﬁt:tﬁ‘j’rﬂga rdll‘lg slow pace of work and
workforce deployed, wfm' Wi, resulting in timeline
alterations far &&"t‘lm&i}rté:;ﬁp_i'eﬂun of pm}eflz

g) Statutory construction tdn-acrass the NCR region during the
winter season; resulting in slow down of the project.

h) Many investors in. the project had defaulted in timely
payment of instailﬁlhnts-du_é‘m' which it became difficult for
the respondent to adhere to-the timelines for the completion
of the project, b, 4 N

i} The connecting roads.to ,-’Ehp pﬂ:'rl_ﬁﬁt were not timely acquired
by the Government ' autherities, thus the construction
equipment, raw material and labour ingress became a
difficult task. The same was a major component which lead to
the changed timelines in the completion of the project since
the construction and development works became slow and
delayed.

j] Demonetisation also resulted in delaying the timely

completion of project.
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k) Outbreak of the novel-corona virus is also the major factor

which leads to the alteration in the timeline for the
completion of project.

That since the hurdles faced by the respondent was beyond the
control of the respondent, no fault can be found gua the
respondent. It is further submitted that, it was never the intention
of the respondent to not complete the project on time, rather the
alteration in the timeline was beyend the control. That it is
extremely important to hringu‘iﬁ.the notice of this Hon'ble
Authority that the develupm!ﬁﬁiﬂf%ﬁ'r}a:t in question was delayed
due to external, unseen-and unﬂhﬁda‘l;:l&reasﬂns and there was no
fault on part of therespondent &

That there was an Instant deelinein the real estate market within
the one vear of the launch of the project in question. It is
important to mentqﬁn Tﬁar: that aqﬁrhﬂe a’g,e-:al'luﬂg the construction
of such a 1argescale p?'cr]ﬁcthﬂ cﬂnﬂﬁunﬁs and persistent flow of
fund is the essence of smunth.ﬁpﬁrdﬂnnﬁ However, this situation
prevailed and continued for a longer period. Moreover, in the year
2018, Non-Banking Financial En.ﬁ]ﬁ']lian}_f Crists also led to drying up
the source of funding for the sector: its further lead to alteration in
the timeline of the completion of the project.

That it is pertinent to mention that from the bare perusal of the
complaint it can be seen that there is no faults on the part of the
respondent. That the alterations in the timeline for the completion
of the project cannot be attributed to the respondent and is result
of external factors which were beyond the of control of the

respondent, which is completely absurd since, the time line as
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postulated within the agreement are intended and tentative and

based on the timely payments made by the investors, force

majeure etc.

That the Clause 5.2 of the buyer's agreement clearly in explicit
terms states that the estimated time of the completion of the
project may change due to force majeure or by the reasons beyond
the control of the company.

The respondent had never mt&ndﬁd to cause any extension of the
timely completion of pru;ecﬁhg}#&'ﬁr in the light of inaction hy

31
the concerned depaﬁm%&?#é&ﬁmﬂent faced an impossible
task of fulfilling its WWW ;gwgement within strict

timelines.

It is most respectfully submitted that the complainants had
wilfully agreed to 'the terms and conditions of the buyer's
agreement and now at a belated stage is attempting to wriggle out
of the obligation imposed i::,r-theusaid"mul:uaﬂy agreed agreement
terms by the filing the instant complaint before this Hon'ble
Authority. [ TAD g '

P PFg VAN N

That before signing 'I:he ag:reement l;hE complainants were well
aware of the terms.and’ conditions as imposed upon the parties
under the buyer's agreement and only after thorough reading, the

said agreement got signed and executed.

That it is humbly submitted that upon the enactment of the
Banning of Unregulated Deposit Schemes Act, 2019, (hereinafter
referred as BUDS Act) the ‘Assured Return’ and/ or any

“Committed Returns” on the deposit schemes have been banned.
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The respondent having not taken registration from SEBI Board
cannot run, operate, continue an assured return scheme. The
Section 2{17) of the Banning of Unregulated Deposit Schemes Act,
2019 defines the "Unregulated Deposit Scheme” as follows

"2(17) Unregulated Deposit Scheme- means a Scheme or an
arrangement under which deposits are accepted or solicited by any
deposit taker by way of business and which is not a Regulated
Deposit Scheme, as specified under column [ 3] of the First Scheduile”

Thus the 'Assured Return Scheme proposed and floated by the

respondent has become Infnil.‘tuuus due to operation of law, thus

the relief prayed for in the pr '_

f‘;;pmplamt cannot survive due
to operation of law. It-s pe:ﬁn;nt to-.mention here that the
complainants are concealing about the fict that they have already
received a sum of Hﬁ.ﬂl.ﬂlﬁﬁf?ffﬂﬂdudiﬁ’g TDS) towards the
payment of assurfiratum mresqect ofthe unit in question,

That as per Se-‘:ﬂ;‘rn 3 nl" thﬂ BEDE ﬁu:t all Hm‘eguiated Deposit
Scheme have been Stl'lt:ﬂ}' handed anty/ dep dsit takers such as
builders, cannot, dlr&ctl}f ar iudifﬁcﬂy-prﬂmute. operate, issue any
advertisements Sl]"i:itl]'!g parﬁl:ipéﬁ i:n or enrolment in; or accept
deposit. Thus, the sﬂtﬁﬂn 3 ur&éauns Act, makes the assured
return schemes, of the huilders and promoter, illegal and
punishable under-law. Further as per the Securities Exchange
Board of India Act, 1992 (hereinafter referred as SEBI Act)
collective investment schemes as defined under section 11 AA can
only be run and operated by a registered person/company. Hence,
the assured return scheme of the respondent has become illegal
by the operation of law and the respondent cannot be made to run
a scheme which has become infructuous by law. Further clause 11

of the BBA also discusses the severability clause, which allows
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severance of terms of the BBA which become infructuous due to

operation of law.

Jurisdiction of the authority:

33. The plea of the respondent regarding rejection of complaint on
ground of jurisdiction stands rejected. The authority observes that
it has territorial as well as subject matter jurisdiction to adjudicate
the present complaint for the reasons given below.

E.l Territorial iurisdicﬂn:m q-__,,

.M,Jé;::e 45'.?1
As per notification no, 1;92,@‘ TCP dated 14.12.2017 issued

by Town and Country. Plnnp]ng_ﬂﬂpa?mlént, the jurisdiction of
Real Estate Regulatory ﬁuﬂ;tp:i,l::,:,_- Gurygram shall be entire

Gurugram District for all purpose with  offices situated in
Gurugram. In the present case, the project in'question is situated
within the planning area of Gurugram district. Therefore, this
authority has mmi’:rl,ef_&xtarril‘.nﬂﬁl jurisdiction to deal with the
present complaint. . ' E RE!

E.1l Subject maneg]ur[:gdl;ﬂp

WA J '1
Section 11(4)(a) ﬂf thE A-'.‘I, 2016 provides that the promoter shall

be responsible to-the allottee as per agreement for sale. Section

11{4)(a) is reproduced as hereunder:

Section 11(4)(a)

Be responsible for all obligations, responsibilities and functions
under the provisions of this Act or the rules and regulations made
thereunder or to the allottees as per the agreement for safe, or (o
the association of allottees, as the case may be, till the conveyance of
all the apartments, plots or buildings, as the case may be, to the
allottees, or the commaon areos to the associotion of allottees or the
competent authorfty, as the case may be;
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Section 34-Functions of the Authority:

34(f) of the Act provides to ensure compliance of the obligations
cast upon the promoters, the allottees and the real estate agents
under this Act and the rules and regulations made thereunder,

50, in view of the provisions of the Act quoted above, the authority
has complete jurisdiction to decide the complaint regarding non-
compliance of obligations by the promoter leaving aside
compensation which is to be decided by the adjudicating officer if
pursued by the cumplainants at a ]i!_tEl' stage.

Findings on the uh]er:tiuns rqhgﬂ I:r]r.me respondent:
F.I. Objection regarﬂn,g aqﬁtﬁéﬁ%ﬂ; of DPE on ground of
complainants halng !ﬁvesturs.

The respondent is contending that the complainants have invested
in the unit in qUESti.un for commercial gains, i.e to earn income by
way of rent and/ resale of the property at an appreciated value
and to earn premium ﬂﬂﬁéﬂbni -ﬁiﬁﬁé« the investment has been
made for commercial purpose therefore the complainants are not
consumers but arEirWe-St&ﬁ;ﬁﬂe’?nm they are not entitled to the
protection of the Act.and thereby not entitled to file the complaint
under section 31 ﬁf the Act. THE respondent also submitted that
the preamble of the Act states that the Act is enacted to protect the
interest of consumers of the real estate sector. The authority
observes that the respondent is correct in stating that the Act Is
enacted to protect the interest of consumers of the real estate
sector. It is settled principle of interpretation that preamble is an

introduction of a statute and states main aims & objects of
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enacting a statute but at the same time, preamble cannot be used

to defeat the enacting provisions of the Act. Furthermore, it Is
pertinent to note that any aggrieved person can file a complaint
against the promoter if it contravenes or violates any provisions of
the Act or rules or regulations made thereunder. Upon careful
perusal of all the terms and conditions of the apartment buyer's
agreement, it is revealed that the complainants are buyers and
paid total price of Rs. 38 '?1,215!],.:’ to the promoter towards
purchase of an apartment In’ El%‘}t,m:q\]eft of the promoter. At this

stage, it is important to stress Upoe @ze definition of term allottee

under the Act, the samefs. repl‘ud!l.tﬂﬂd below for ready reference:

"Z{d) "nliottee” in mmﬂan o a rmf estate project means the
person-to whom g plot, apartment ar building, as the
case may he, has been allotted, sold (whether as freehold
or leasehipid) or-otheniise transferred by the promoter,
and includes the persan who subsequently acquires the
said. alfotment through sale, transfer-or otherwise but
does not include a person to whom such plot, apartment
or bm’fdmg; p.r;he mm-muybg, &5 given on rent;”

In view of ahuv&-meﬂtfﬂhﬂd,ﬂﬁiﬁﬁﬂﬁmﬂf "allottee” as well as all
the terms and cénditions of the lapartment buyer's agreement
executed between promoter and clbmﬁlainants, it is crystal clear
that the complainants are allottee(s) as the subject unit was
allotted to her by the promoter. The concept of investor is not
defined or referred in the Act. As per the definition given under
section 2 of the Act, there will be “promoter” and "allottee” and
there cannot be a party having a status of "investor”. The
Maharashtra Real Estate Appellate Tribunal in its order dated
29.01.2019 in appeal no. 0006000000010557 ftitled as M/s
Srushti Sangam Developers Pvt. Ltd. Vs, Sarvapriya Leasing (F)
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Lts. And anr. has also held that the concept of investor is not
defined or referred in the Act. Thus, the contention of promoter
that the allottee being an investor is not entitled to protection of
this Act also stands rejected.

G. Findings regarding relief sought by the complainants:

(.1 Direct the respondent to pay the balance amount due to the

36.

37.

complainants from the respondent on account of the interest,
as per the guidelines laid in the RERA, 2016, before signing

the sale deed together with the unambiguous intimation /

offer of PEESESSIDI‘I. ) 1.--|-I’_ o

Admissibility of delay pussesﬁiﬂn t:harges*

In the present ::nmplamt ﬂ'LE- ﬁl::umpﬁaman’ﬂi mtencl to continue
with the prcr]e::tl aﬂr:l is s&eklng delay nnssasstan charges as
provided under the proviso 0 seftion 18(1) of the Act. Sec. 18(1)

proviso reads as under:

Section 18:- H‘ﬂtﬂm ﬂf amountand compensation

If the promoter fails'ta fﬂ?{l#iﬂ!ﬂ"ﬂr is unable to give possession of
an apartment, plot or building,

Provided that where an allottee’does ot inténd to withdraw from
the project;he shoil be pum‘ by the promoter, interest for every
manth of delay, il the hamﬂng gveraf the possession, at such rate
as may be prescribed

At the outset, it is relevant to comment on the preset possession
clause of the agreement wherein the possession has been
subjected to all kinds of terms and conditions of this agreement
and the complainants not being in default under any provisions of
this agreement and compliance with all provisions, formalities and
documentation as prescribed by the promoter. The drafting of this
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clause and incorporation of such conditions are not only vague

and uncertain but so heavily loaded in favour of the promoter and
against the allottee that even formalities and documentations gtc.
as prescribed by the promoter may make the possession clause
irrelevant for the purpose of allottee and the commitment date for

handing over possession loses its meaning.

The buyer's agreement is a pivotal legal document which should
ensure that the rights and Ilab#litiﬁs of both builders/promoters
and buyers/allottee are pmfm:éaﬂ candidly. The apartment
buyer's agreement lays down mh!ar‘tarms that govern the sale of
different kinds of properties Hi'r.at rﬁﬂdﬂﬂﬂﬂlﬂ commercials etc
between the buyer and builder. It ;5 in‘the interest of both the
parties to have a well-drafted apartment buyer's agreement which
would thereby protect the rights of both the builder and buyer in
the unfortunate event.of a dispute that may arise. [t should be
drafted in the sim[".-la' and. ulihnli:igﬁnus Janguage which may be
understood by a cunnnph Inq:q pﬁh an ordinary educational
background. It should contain a_provision with regard to
stipulated time uf-dEHvery*_,nF-j]'ﬁsﬁssiun of the apartment, plot or
building, as the case may be and the right of the buyer/allottee in
case of delay in possession of the unit. In pre-RERA period it was a
general practice among the promoters/developers to invariably
draft the terms of the apartment buyer's agreement in a manner
that benefited only the promoters/developers. It had arbitrary,
unilateral, and unclear clauses that either blatantly favoured the
promoters/developers or gave them the benefit of doubt because

of the total absence of clarity over the matter.
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The authority has gone through the possession clause of the

agreement. At the outset, it is relevant to comment on the pre-set
possession clause of the agreement wherein the possession has
been subjected to all kinds of terms and conditions of this
agreement and the complainants not being in default under any
provisions of this agreements and in compliance with all
provisions, formalities and documentation as prescribed by the
promoter. The drafting of this clause and incorporation of such
conditions are not only vagu&mtd_:yne&rtain but so heavily loaded
in favour of the promoter @é‘%sl the allottee that even a
single default by the ai.lu,":l,:eg‘ fin _fulfilling formalities and
documentations eto ﬁ&*gmsnﬂhiﬂd hﬁﬁ?&‘pmmﬂter may make the
possession clause irrelevant for the purpose of allottee and the
commitment date [gr handing over possession loses its meaning,
The incorporation-of such clause in the apartment buyer's
agreement by the promoter is just to evade the liability towards
timely delivery of subject unit and te deprive the allottee of his
right accruing after delay in possession. This is just to comment as
to how the bullder has m@sﬁd@lﬁdbmjnﬂnt position and drafted
such mischievous clause in the agreement and the allottee is left
with no option but.to sign'on the dotted lines.

Admissibility of grace period: The respondent promoter has
proposed to handover the possession of the unit within 36 months
from the date of execution of this agreement and/or from the start
of construction whichever is later with a six months period shall
be grace period. In the present case, the promoter is seeking 6

months' time as grace period. The grace period of 6 months is
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disallowed as no substantial evidence/document has been placed
on record to corroborate that any such event, circumstances,
condition has occurred which may have hampered the
construction work. Therefore, the due date of possession comes
out to be 01.04.2018.

Admissibility of delay possession charges at prescribed rate
of interest: The complainants are seeking delay possession
charges however, proviso to section 18 provides that where an
allottee does not intend to Wﬁﬂ&ﬁ#ﬂ'ﬂm the project, he shall be
paid, by the promoter, interﬂtﬁ;&ﬁ m.fer}.r month of delay, till the
handing over of possession; alé;ud't rate as may be prescribed and
it has been pres::rl_h‘gdmnder-mlg ::lﬁhnf fhe rules. Rule 15 has been
reproduced as under:

section 18 upﬂ- iﬂb-a_-er n (4) mhi' subsection (7) of
section 19]
(1) For )ﬂ;s pi}mqsa nﬁp uﬁ" w sw_‘rfun 12; section
18; and\sub and (7] of section 19, the
“interest dt-che mm‘fpmhpfﬁed shall be the State
Bank of India highest marginal cost of lending rate
+.E'§E|. -
Provided that In case IHE hﬂﬁ Bank of Imﬁﬂ marginal cost
of lending rate (MCLR) is notin use, it shall be replaced by
such benchmark lending rates which the State Bank of
India may [I% from time to time for lending to the general
public.

Rule 15. Prﬂ#ﬂi‘hﬂd rate g‘:ﬁerﬂb lp"mw'm to section 12,

The legislature in its wisdom in the subordinate legislation under
the provision of rule 15 of the rules, has determined the
prescribed rate of interest. The rate of interest so determined by
the legislature, is reasonable and if the said rule is followed to

award the interest, it will ensure uniform practice in all the cases,
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43. Consequently, as per website of the State Bank of India ie,

https://sbi.co.in, the marginal cost of lending rate (in short,
MCLR) as on date ie, 25.01.2022 is @ 7.30%. Accordingly, the
prescribed rate of interest will be marginal cost of lending rate
+2% i.e., 9.30%.

44. The definition of term ‘interest’ as defined under section 2(za) of
the Act provides that the rate of interest chargeable from the
allottee by the promoter, in case of default, shall be equal to the
rate of interest which the 'prgh;ﬁt&;” shall be liable to pay the

".l

.?.-_1'.:'1
allottee, in case of defaulng section is reproduced
- ¥l

below: raYy &

"(za) m;f:ﬁM I.“ﬂ:esr p-:lyab.‘e by the

pmmateq* lloteee, as rhewse may be.

Explanation. —For thafpumnﬂ of this clayse—

(i} the rote of mtmest r:hrrrg J:.u'e the allottee by
the nmmutdn in cose of fudef 5,'111# be equal to the
rate of interest which the pm notershall be liable to
pay the allottee, in rauepf default,

(ii) the interest papable-by the promoter to the allottee
shall be fram the date the promoter received the
amount or any reof till the date the amount

th.g I ﬂﬁrreﬁm:s refunded, and
rhgm rest & llottee to the promoter
shall be fr:am the. dﬂrf: Lhe aflottee defaults in
paymeit mw&e?_r};mm till the date it is paid:”

Therefore, interest on the delay payments from the complainants
shall be charged at the prescribed rate ie, 9.30% by the
respondent,/ promoter which is the same as is being granted to the

complainants in case of delayed possession charges.

Accordingly, the complainants are entitled for delayed possession
charges as per the proviso of section 18(1) of the Real Estate
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(Regulation and Development) Act, 2016 at the prescribed rate of

interest i.e. 9.30% p.a. for every month of delay on the amount
paid by the complainants to the respondent from the due date of

possession i.e, 01.04.2018 till offer of possession plus 2 months.

The below-mentioned reliefs sought by the complainants are
being taken together as the findings in one relief will definitely
affect the result of the other relief and these reliefs are

interconnected:

Direct the respondent to remit back the amount which was
been incorporated with the essence of assured returns signed
under the MOU on 20.03.2013 of Rs. 45,446.,00 per month
w.e.f. 06.09.2012 till the date of possession.

Direct the respondent to remit back the amount which was
been incorporated with the essence of assured returns signed
under the MOU on*20.03.2013 states that the developers will
pay in arrears 07 PDC cheques of Rs. 40,901 /- after deducting
TDS each of the first' day of the months starting from
01.10.2012 for the financial year 2012- -2013 and assure its
clearance on presantaﬂun a:n:l if the possession is delayed by
more than 36 months l:hen the defElupErw:I] continue to pay
to the buyer an amount :;-f Rs. 40,901/- per month on or
before first day of every subsequent month till the said unit is
handed over to the Buver,

Direct the respondent to remit back the outstanding dues of
assured returns amounting to Rs. 14,08,826/-from Feb 2019
till Aug 2021.

While filing the claim, complainants besides delayed possession

charges of the allotted unit as per bullder buyer agreement dated
07.06.2013, the claimant has also sought assured returns of
Rs.40901/- on monthly basis ie 01102012 till offer of
possession of the said unit as per clause 5 of memorandum of
understanding dated 20.03.2012. It is pleaded that the respondent

has not complied with the terms and conditions of the agreement

Page 24 0f 39



45.

HARERA

S GURUGRAM Complaint No. 3717 of 2021

Though for some time the amount of assured return was paid but

later on, the respondent refused to pay the same by taking a plea
of the Banning of Unregulated Deposit Schemes Act, 2019 (herein
after referred to as the Act of 2019). But that Act does not create a
bar for payment of assured return even after coming into
operation and the payments made in this regard are protected as
per section 2(4)(iii) of the above-mentioned Act. The plea of
respondent is otherwise and who took a stand that though it paid
the amount of Rs.31,83 461;"1- Wd return as promised vide

after coming into furcggd'; l;!-:u: ﬁﬁqg 20 159‘}5 it was declared illegal.
Clause 5 of the Memﬁﬁ}ﬁdﬁg n EE'-‘!D@IE stipulates that -

The developer :'hﬂ'# pay the oassured Ivestment return@
Rs.40,801/- per month( after dgdut.‘ﬂﬂg TDS) an or before first day
of every subsequent month after the expiny of the month after the
expiry of the month for Which it $hall foll due we.f; 01.10.2012 till
the possession of a-sard unit fﬂemﬁ' shop) under-reference is handed
over to the buyer.

An Mol can be cnnaiﬂ:ered a.s"aﬁ HEI'EHI.'I]E]IT for sale interpreting
the definition of the agreeﬁimtiﬂur ﬂ]e under Section 2(c) of the

Act and broadly h% m%:lnglntg% -EEET&F[,GII tha uhjects of the Act.

L-

Therefore, the promoter am:[ ﬂ!,lﬂttl:ﬁ would 13& bound by the
obligations contained in'the memorandum of understanding and
the promotershall be responsible for all obligations,
responsibilities, and functions to the allottee as per the agreement
for sale executed inter se them under section 11(4)(a) of the Act.
An agreement defines the rights and liabilities of both the parties
i.e., promoter and the allottee and marks the start of new
contractual relationship between them. This contractual

relationship gives rise to future agreements and transactions
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between them. The different kinds of payment plans were in

vogue and legal within the meaning of the agreement for sale. One
of the integral parts of this agreement is the transaction of assured
return inter-se parties. The "agreement for sale” after coming into
force of this Act (i.e., Act of 2016) shall be in the prescribed form
as per rules but this Act of 2016 does not rewrite the "agreement”
entered between promoter and allottee prior to coming into force
of the Act as held by the Hon'ble Bombay High Court in case
Neelkamal Realtors Suburban _- te Limited and Anr. v/s
Union of India & Ors,, Wrirﬁﬁugbn No. 2737 of 2017) decided
on 06.12.2017. Since the agreement defines the buyer-promoter

relationship therefdpa','it'éﬁ_n 'be 'said- that 'the agreement for
assured returns between the promoter and allottee arises out of
the same relationship, Therefore, it can be said that the real estate
authority has Eﬂﬂ'lﬂ'lf.‘tﬂ Im‘fsdicﬂqn to |deal Mth assured return
cases as the contrhctaah rela}in&hm #iéwui of agreement for
sale only and between the Eamé*parues as per the provisions of
section 11(4)(a) of the Act of 2016 which prnwdﬂs that the
promoter would be ﬁspd’ns&lﬂ‘ for all the uhligatinns under the
Act as per the agreement for sal_e,nll the execution of conveyance
deed of the unit in favour of the allottee. Mow, three issues arise

for consideration as to:

i.  Whether authority is within the jurisdiction to vary its earlier
stand regarding assured returns due to changed facts and

circumstances.
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i.. Whether the authority is competent to allow assured returns
to the allottees in pre-RERA cases, after the Act of 2016 came
into operation,

iii. Whether the Act of 2019 bars payment of assured returns to
the allottees in pre-RERA cases.

While taking up the cases of Brhimjeet & Anr. Vs. M/s Landmark
Apartments Pvt. Ltd. (complaint no 141 of 2018), and Sh.
Bharam Singh & Anr. Vs, Venetain LDF Projects LLP" (complaint
no 175 of 2018) dﬂr:ldad ?&-ﬂ;} 08.2018 and 27.11.2018
i t{_that it has no jurisdiction
4{_'\5.5 fThﬂugh in those cases, the

respectively, it was held by | th
to deal with cases of ﬁsm’bd-

an allottes but at :hat time, ne:ther the full facts were brought
before the authority nor it was argued on behalf of the allottees
that on the basis of contractual obligations, the builder is
obligated to pay that amnunl‘. ngqver. ther: is no bar to take a
different view from the-&aﬂ@' [;ue lf“ney.t fa-:ts and law have been
brought before amaﬁljudigaﬁ%a qni;y or the court. There is a
doctrine of “prospective EEEME which provides that the
law declared by the:court applies to the cases arising in future
only and its applicability to tI:':E cases which have attained finality
is saved because the repeal would otherwise work hardship to
those who had trusted to its existence. A reference in this regard
can be made to the case of Sarwan Kumar & Anr Vs, Madan Lal
Aggarwal Appeal (civil) 1058 of 2003 decided on 06.02.2003 and
wherein the hon'ble apex court observed as mentioned above. 5o,

now the plea raised with regard to maintainability of the
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complaint in the face of earller orders of the authority in not

tenable. The authority can take a different view from the earlier
one on the basis of new facts and law and the pronouncements
made by the apex court of the land. It is now well settled
preposition of law that when payment of assured return is part
and parcel of builder buyer's agreement (maybe there Is a clause
in that document or by way of addendum , memorandum of
understanding or terms and cundil;inns of the allotment of a unit),

then the builder is liable to. ga.yu,th_at amount as agreed upon and
can't take a plea that it is not li

liable o pay the amount of assured
return. Moreover, an agréemeni flnr sale defines the builder-buyer
relationship. So, it/can bé saiq.'f ﬂmme agreement for assured
return between thmi:lr’nmutﬂr and &Hutea ‘arises out of the same
relationship and m; marked by ﬁw -ﬂri_ginal agreement for sale.
Therefore, it can ' he /said that the lauthority has complete
jurisdiction with "respect to assured return cases as the
contractual relationship atises 'ﬂﬁt'ﬂf the agreement for sale only
and between the same -::nntrﬂn:tng parties to agreement for sale.
In the case in ham:l the is*ﬂ;i&mfasgured returns is on the basis of
contractual obligations arising between the parties. Then in case
of Pioneer Urban Land and Infrastructure Limited & Anr. v/s
Union of India & Ors. (Writ Petition (Civil) No. 43 of 2019)
decided on 09.08.2019, it was observed by the Hon'ble Apex Court
of the land that "..allottees who had entered into “assured
return/committed returns’ agreements with these developers,
whereby, upon payment of a substantial portion of the total sale
consideration upfront at the time of execution of agreement, the

developer undertook to pay a certain amount to allottees on a

Page 28 of 39



HARERA
2 GURUGRAM | Complaint No. 3717 of 2021

monthly basis from the date of execution of agreement till the date
af handing over of possession to the allottees”. It was further held
that "amounts raised by developers under assured return schemes
had the "commercial effect of a borrowing’ which became clear
from the developer’s annual returns in which the amount raised
was shown as "commitment charges” under the head “financial
costs". As a result, such allottees were held to be “"financial

creditors” within the meaning of section 5(7) of the Code"

including its treatment in books.of accounts of the promoter and

for the purposes of income ta; 311, in the latest proncuncement
on this aspect in case Jaypee iénsingmﬂ Boulevard Apartments
Welfare Association.and Ors. vs. NBEC (india) Led. and Ors.
(24.03.2021-5C): MANU, SC/0206 /2021, fhe same view was
followed as taken-earlier ifi the case of Pioneer Urban Land
Infrastructure Ld & Anr. with regard to the allottees of assured
returns to be financial ereditors within thé meaning of section
5(7) of the Code. MorSayes after Coming into force the Act of 2016
w.ef 01.05.2017, thE huilde’l“‘lrﬂ’hﬂﬁated to register the project
with the authunﬁl' h!eii;g anhqfigéﬁg project as per proviso to
section 3(1) of the Act of.2017 read with rule 2(o) of the Rules,
2017, The Act of 2016 has no- provision for re-writing of

contractual obligations between the parties as held by the Hon'ble

A

Bombay High Court in case Neelkamal Realtors Suburban
Private Limited and Anr. v/s Union of India & Ors., (supra) as
quoted earlier. So, the respondent/builder can't take a plea that
there was no contractual obligation to pay the amount of assured
returns to the allottee after the Act of 2016 came into force or that

a new agreement is being executed with regard to that fact. When
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there is an obligation of the promoter against an allottee to pay

the amount of assured returns, then he can't wriggle out from that
situation by taking a plea of the enforcement of Act of 2016, BUDS
Act 2019 or any other law.

It is pleaded on behalf of respondent/builder that after the
Banning of Unregulated Deposit Scheme Act of 2019 came into
force, there is bar for payment of assured return to an allottee. But
again, the plea taken in this regardiis devoid of merit. Section 2(4)
of the above mentioned Act: d-hﬂilﬁ the word ‘' deposit’ as an
amount of money received W advance or loan or in any
ather form, by any dqptﬁ:t-w*gfé{i .E"'-,p,FHI"IHSE to return whether

after a specified period or oth wise, wh.r'i:qnash or in kind or in
the form of a spa'iﬁ:eé service, wftii,ar' w!ﬂmut any benefit in the
form of interest, i:ﬂ'htis profit or\in ny, other farm, but does not

fnclude

. an amount received-in the course of orfor the purpose of,
business and bearing E‘gﬁﬂmwne‘uﬁ&n to such business

including—

ii. advance recergifm tﬂmﬁtﬁu% wfg ﬁun.y@munn of an
immovable property under an agreement or arrangement
subject to the condition that Such advance [s adjusted
against such immaovabie PF’ﬂ,IJ'EPI'._'_'.' as specified in terms of
the agreement or arrangement.

A perusal of the above-mentioned definition of the term 'deposit’
shows that it has been given the same meaning as assigned to it
under the Companies Act, 2013 and the same provides under
section 2(31) includes any receipt by way of deposit or loan or in

any other form by a company but does not include such categories
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of amount as may be prescribed in consultation with the Reserve

Bank of India. Similarly rule 2(c) of the Companies (Acceptance of
Deposits] Rules, 2014 defines the meaning of deposit which
includes any receipt of money by way of deposit or loan or in any

other form by a company but does not include.

L. as an advance, accounted for in any manner whatsoever,
received in connection with consideration for an
immovable property.

fi. as an advance received andys allowed by any sectoral
regulator or in ucmrdm@.‘w directions of Central or
State Government. ;

; 1"{'-.' S

el

So, keeping in view the ahuva;&ﬂayxiuned ‘provisions of the Act of
2019 and the Compantes mi_zmaf it is'to be'seen as to whether
an allottee is El'ttil:led to assured returns ina case where he has
deposited substal.!'lﬁﬂ[ amotnt of sale consldération against the
allotment of a unitwith the htglde’r :at the time of booking or
immediately theresiﬁa‘r and as agt}eed uﬁn"mhﬂjrween them.

The Government of [nﬁli_%aﬂ@ij_zhp.ﬂfanning of Unregulated
Deposit Schemes. Act, 2019 -to i}l‘ﬂﬂdﬂ for a comprehensive
mechanism to ban tﬁe-li'rii‘eﬂilﬁntﬂ;i deposit schemes, other than
deposits taken in the ordinary course 6f business and 1o protect
the interest of depositors and for matters connected therewith or
incidental thereto as defined in section 2 (4) of the BUDS Act,

2019 mentioned above,

It is evident from the perusal of section 2(4)(1)(ii) of the above-
mentioned Act that the advances received in connection with
consideration of an immovable property under an agreement or

arrangement subject to the condition that such advances are
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adjusted against such immovable property as specified in terms of

the agreement or arrangement do not fall within the term of
deposit, which have been banned by the Act of 2019,

Moreover, the developer is also bound by promissory estoppel. As
per this doctrine, the view is that if any person has made a
promise and the promisee has acted on such promise and altered
his position, then the person/promisor is bound to comply with
his or her promise. When ﬂ'lE.'-‘huIlders failed to honor their
commitments, a2 number of. ;a?gpfmgre filed by the creditors at
different forums such as Hi'k!llﬂiﬁﬁh, Pioneer Urban Land and
Infrastructure which’ f‘tﬂr*‘lﬁ the central government to
enact the Banning of flJrrregqj;éai Rﬂp\mr&heme Act, 2019 on
31.07.2019 in pursuant to the Eannjng of Unregulated Deposit
scheme Ordinance, 2018, However, the meoot question to be
decided is as to whether the schemes floated earlier by the
builders and promising as assured returns on the basis of
allotment of units are -:weréd by the abovementioned Act or not.
A similar issue for cnnslderapng_ argse before Hon'ble RERA
Panchkula in case Baldev hyt&n VS Rise Projects Private
Limited (RERA-PKL-2068-2019) wherg In it was held on
11.03.2020 that a biilder is"li‘flﬁl.é‘i*ﬂ ﬁ:i}r monthly assured returns
to the complainants till possession of respective apartments
stands handed over and there is no illegality in this regard.

The definition of term 'deposit’ as given in the BUDS Act 20185, has
the same meaning as assigned to it under the Companies Act 2013,
as per section 2(4)(iv)(i) Le., explanation to sub-clause (iv). In

pursuant to powers conferred by clause 31 of section 2, section 73
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and 76 read with sub-section 1 and 2 of section 469 of the

Companies Act 2013, the Rules with regard to acceptance of
deposits by the companies were framed in the year 2014 and the
same came into force on 01.04.2014. The definition of deposit has
been given under section 2 (c] of the above-mentioned rules and
as per clause xii (b), as advance, accounted for in any manner
whatsoever received in connection with consideration for an
immovable property under an agreement or arrangement,
provided such advance isth against such property in
accordance with the terms uﬁmaﬁﬁem or arrangement shall not
be a deposit. Though there is pm}rign tosthis provision as well as to
the amounts received under hﬂadi:nﬂ a’ and«d’ and the amount
becoming refundable with or without interest due to the reasons
that the company gcdepl:ing’ thie.money does-not have necessary
permission or appt‘qﬂl whenever required to'deal in the goods or
properties or services for which the moriey is taken, then the
amount received shall hﬁ:\&éﬁr_ﬁfﬁﬂ "Et;r '-hE-HiﬂEPDSit under these
rules however, the same are not-applicable in the case in hand.
Though it is contended that ﬁxéjre%s“nﬁ necessary permission or
approval to take the sale consideration as advance and would be
considered as deposit as per sub-clause 2(xv)(b) but the plea
advanced in this regard is devoid of merit. First of all, there is
exclusion clause to section 2 (xiv){b) which provides that unless
specifically excluded under this clause. Earlier, the deposits
received by the companies or the builders as advance were
considered as deposits but w.e.f. 29.06.2016, it was provided that
the money received as such would not be deposit unless

specifically excluded under this clause. A reference in this regard
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may be given to clause 2 of the First schedule of Regulated Deposit

Schemes framed under section 2 (xv) of the Act of 2019 which

provides as under: -

(2] The following shall also be treated as Reguioted Deposit
Schemes under this Act namely: -

fa) deposits accepted under any scheme, or an arrangement
registered with any regulatory body in india constituted or
established under a statute; and

(b) any other scheme as may be notifled by the Central
Government under this Act.

45 deposit in advance against

allotment of immovable prn‘p _a':héf its possession was to be

offered within a t:e‘l;am @eﬁnﬂpw T view of taking sale
consideration by way of advanee, tHe builder promised certain

amount by way of @ssured return for-a certain peried. So, on his
failure to fulfil that commitment, the allottee has a right to
approach the authority for redressal of his grievances by way of

filing a complaint.

54. It is not disputed that memnb’ﬂ[aﬁiﬂs a real estate developer.

The authority under ﬂu‘sﬂm%; jﬂé regulating the advances
received under the project and its va us other aspects. So, the
amount paid by ?rhe-é_nmpl%inanl;s 40 the 'builder is a regulated
deposit accepted by the later from the former against the
immovable property to be transferred to the allottee later on. If
the project in which the advance has been received by the
developer from an allottee is an ongoing project as per section
3{1) of the Act of 2016 then, the same would fall within the
jurisdiction of the authority for giving the desired relief to the

complainants besides initiating penal proceedings.
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The builder is liable to pay that amount as agreed upon and can't

take a plea that it is not liable to pay the amount of assured return.
Moreover, an agreement defines the bullder/buyer relationship.
So, it can be said that the agreement for assured returns between
the promoter and allotee arises out of the same relationship and is

marked by the original agreement for sale.

Now, the proposition before the authority is as to whether an
allottee who is getting/entitled for assured return even after
expiry of due date of pﬂﬁﬁ&;ﬁlﬂﬂ, is entitled to both the
assured return as well as delquﬂ:l possession charges?

To answer the above prupusiﬁﬁugjifﬁ worthwhile to consider that
the assured return is pa},ral]lﬂ ‘tl.'.i the! allottee on account of a
provision in the BBA or.in a Muﬂ hﬁﬂlngﬁrﬂfﬁrﬂnce of the BBA or
an addendum to ithe BBA/MOU or allotment.letter. The assured
return in this caseis payablel from 01.10.2012'till the possession
of the said unit under reference is handed over'to the buyer. The
promoter has l:ummltteﬁ to ma}f m:;ﬂﬁh]j' assured return of
Rs.40,901/- which is-more thap-reasonable in the present
circumstances. If we compare this assured return with delayed
possession charges payable unt]_éri':'ﬁ;whﬁ:tn’sé‘;tmn 18 (1) of the
Real Estate (Regulation and Develepment) Act, 2016, the assured
return is much better Le. the assured return inthis case is payable
an amount of Rs40,901/- per month whereas the delayed
possession charges are payable at the rate of 9.30% per annum ie.
Rs. 30,010/-, By way of assured return, the promoter has assured
the allottee that he will be entitied for this specific amount till
offer of possession. Accordingly, the interest of the allottee are
protected even after the due date of possession is over as the

assured return are payable till offer of possession. The purpose ol
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delayed possession charges after due date of possession is served

on payment of assured return after due date of possession as the
same |s to safeguard the interest of the allottee as his money is
continued to be used by the promoter even after the promised due
date and in return, he is paid either the assured return or delayed

possession charges whichever is higher.

Accordingly, the Authority decides that in cases where assured

return is reasonable and mmpar—able with the delayed possession

charges, allottee is entitled ungﬁﬁwﬂnn 18 and is payable even
<A

after due date of possessign’ ill offer of possession, then

after due date of pnsse'ﬁsiﬂn .-jn":l t:'lﬁea'ﬂnttee shall be entitled

only assured return or delayed pas_suss‘lﬂn charges whichever is
higher without prejudice to any other remedy including
compensation.

The autherity directs the promoter to pay assured return from the
date the payment of assured return”was stopped till offer of
possession as per as per trrﬁ;s fﬁﬁdﬁﬁhﬁiﬁnns mentioned in this
regard in the MOU; dElEd 20.03.20

The respondent I§!I also lable t'n% tl‘ie ari*éars nf assured returns
as agreed upon up to the date of nrder’with interest@ 7.30% p.a.
on the unpaid amount as per proviso to the section 34(1) of the
CPC i.e, the rates at which lending of moneys is being made by the

nationalized banks to commercial transactions.

The relevant provisions of Section 34 of Civil Procedure Code
1908, are being produced hereinafter for a ready reference

providing as under:
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PROVIDED that where the liability in relation to the sum so
adjudged had arisen out of @ commercial transaction, the rate
of such further interest may exceed six percent per annum, but
shall not exceed the contractual rate of interest or where there
is no controctual rate, the rate al which moneys are lent or
advanced by nationalized banks in relation to commercial
transactions.

Direct the respondent to not to charge amounts on account of

Fixed Deposit of HVAT, which in any case is not payable by
the complainants

Direct the respondent to not to charge the amount charged on

account of the advance monthly maintenance charges for a
period of 12 months.

Direct the respondent to nﬂl;;-[bfﬂharge the amount. charged

on account of the Interest Fma;ﬁﬂalntenance Security tll a
valid offer of possession is given.

Neither in the pleadings norifrom any.document it is evident that
the respondent demanded any amount on‘account of fixed deposit
of HVAT, advance mopthly maintenance charges for 12 months or
any amount ofan ‘account of IFMS, "Moréover, neither the
occupation certificate of the project has been received nor the
complainants have been offered possession of the allotted unit. So,
these issues can only be.ralsed altgr-the receipt of occupation
certificate.

Direct the respondent to kindly handover the entire
possession of the unit of the complainants, once it is ready, in
all respects and not to force an incomplete unit without
proper road, electrification of the roads, functioning of the
club etc. and other things which were assured in the

brochure, as the complainants had booked a unit in a
complex based on the brochure and not a stand-alone shop.

In such a situation no direction can be given to the respondent to
handover the possession of the subject unit, as the possession
cannot be offered till the occupation certificate for the subject unit

has been obtained.
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G.9. Direct the respondent to not to ask for any charges which is

2b.

not as per the Buyer Agreement.
It is a well-settled principle that the promoter shall not charge

anything which is not part of the builder buyer's agreement.

Directions of the authority:

Hence, the authority hereby passes this order and issue the
following directions under section 37 of the Act of 2016 to ensure
compliance of obligation cast- Fppn the promoter as per the
function entrusted to the aﬂﬁ%'{ﬁ!ﬂer section 34(f) of the Act
of 2016: ﬁ Ilhigﬁl -

i. The respondent Is directed fo pay assured return as
agreed upon between '--tl'j&-‘:'pat_‘ﬂé-'&r from the date of
payment of assured return was stopped till offer of the
possession-of the allotted unit as per clause 5 of the
memorandum of understanding dated 20.03.2012.

ii. The mspnndﬂﬁt is also li.a_lEI_E.tn pay the arrears of assured
returns as agreed upon uE-___tu. the date of order with
interest@ 7.30% p.a. on ;ﬂé_u_npfid_ amount as per proviso
to the section 34(1) of tt;e CF:E l.e., the rates at which
lending of moneys is being made by the nationalized banks
for commercial transactions.

ili. The arrears of assured return accrued besides interest
would be paid to the complainants within a period of 90
days from the date of this order, after adjustment dues if
any from the complainants and failing which that amount
would be recoverable with interest at the rate of 7.30%.

p.a. till the date of actual realisation,
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iv. The respondent shall not charge anything from the

complainants which is not the part of buyer’s agreement.

57. Complaint stands disposed of.

58, File be consigned to registry.

wi- 5—" CBaw1—
(Vijay Kumar Goyal) - (Dr. KK Khandelwal)
Member 320 Chairman

Haryana Real Estate Reg

! 'Ey'-ﬁuthurity, Gurugram
Dated: 25.01.2022 |
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