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GURUGRAM Complaint No. 3675 of 2021,

BEFORE THE HARYANA REAI.. ESTATE REGULATORY
AUTHORITY, GI.IRUGRAM

Muskan Aggarwal

Atul Kumar
Both R/o: 32-F, Pocket L, Sheikh Sarai,

Phase 2, New Delhi-1 1 00,17,,, -L,tt'ii,

Respondent

CORAM:

APPEARANCE:

Chaiirman I

Mernber I

--Complainantt 
I*'*@

Chairman

Member

Sh. Yashvir Balhara (Advocate)

1. The present complaint has been filed b:f the

complainants/allottees under section 31 of the Real Estate

(Regulation and Development) Act, 20t6 fin short, the Act) read

with rule 28 of the Haryana Real Estate (Regulation and

Development) Rules, 2017 (in short, the Rules) for violation of

section 11(a)(a) of the Act wherein it is inter alia prescribed that

the promoter shall be responsible for all obligations,

3675 of 'ZOZL

L5.09.2021

Dr. KK Khandelwal

Shri Vijay Kumar Goyal

Sh. K.K. Kohli [Advocate)
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Comnlaint no. :

Date of filins complaint:
First date of hearins: 29.09.2()21
Date of decir;ion : 25.OL.2()22

1.

Complainants

2.

Versus

M/s Ninaniya Group
R/o: 278/3, Old Delhri Road, 0pposite Ajit
Cinema, Gurugram -122001
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2.
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responsibilities and functions under the provision of the Act or the

rules and regulations made there under or to the allottee as per

the agreement for sale executed inter se.

Unit and proiect related details

The particulars of the project, the details of sale consideration, the

amount paid by the complainants, date of proposed hand:ing over

the possession and delay period, if any, have been detailerd in the

following tabular form: .q*s1,

S.No. Heads Information
"Prism Portico", Sector 89,
Gururgram

L. Project name and
location

2. Project area 5.05 acres

3. Nature of the project Commercial complex

4. DTCP license no. and
validity status

L79 of 2008 dated 11.10.20Cr8 and

valicl up to 1.0.10.2018

5. Name of licensee

Unrr:gistered

PPR@
[Anrrexure CL at page no. no, 5BA

the complaintl

Ninaniya Estate Ltd.

6. RERA Registered/ not
registered

7. Unit no.

B. Unit measuring [super
area)

500 sq. ft.

[Annexure C1 at page no. no 5BA

the r:omplaint]

9. Date of allotment letter 19.03.2013

[Annexure C7 atpage no.105 oft
complaint]

10. Date of execution of
builder buyer agreement

20.06.2013

[Annexure C]. at page no. 55 of th
complaint]

11. Date of start of
construction of the
project

01.04.2015

[As per email received from the
respondent on 21.0 1'.20221

Complaint No. 3675 <tf 2021'
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12. Date of Memorandum of
understanding

02.05.2013

[Annexure CZ atpage no. 84 of the
complaint]

13. Completion &
Possession clause

5.1

That the Company shall comprlete the
construction of the said Unit rivithin
36 months from the date of
execution of this agreement
and/or from the start of
construction whichever is later
and Offer of possession will be sent
to the Allottee subject to the
condition that all the amount:s due
pnd,pflyable by the Allottee by the

paid to the Company. The Cornpany
on completion of the construr:tion
shall apply for completion certificate
and upon grant of same shall issue
final letters to the Allottee[s) who
shall within 30 (thirty) days, therec,f
remit all dues. (emphasis supplied)

L4, Assured return clause Clause 5 of MOU

The,developer shall pay the assured
investment return@ Rs.34, 54.3 /-
per nronthfafter deducting TDS) on
or before first day of every
subsequent month after the erxpiry
of the month after the expiry of the
month for which it shall fall dlue

w.e.f. 0L.L2.20L2 till the possession
of a said unit[Retail shop) under
reference is handed over to t.he

buyer.

15. Due date of delivery of
possession

01.04.2018

[Calculated from the date of s;tart of
construction]

Grace period of 6 months ir;

disallowed
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1,5. Total sale consideration Rs.24,37 ,500 /-
[Annexure C1 at page 77 of the
complaint]

t7. Total amount paid by
the
complainants

Rs.20,37 ,060 /-
[As per ledger account dated
01.04.2012to29.LL.202t at page 36
of the replyl

18. Payment plan Construction linked payment plan

[Page 77 of the complaint]

L9, Offer of possession Not Offered

20. Occupation Certificate N.ot obtained

2t. Assured amount
received by the
complainants

Rs.2Ii,55,765/-

[As admitted by the respondent in
his reply at page 20 of the replyl

Rs.11.,86,5 1Bl- till 05.0 1.20 1 9

[As per ledger account 01.04 20L0 to
L6.l',a.2021 at page 30-34 of ':he
reply']

22. Delay in delivery of
possession,till the date
of decision i.e.

25.07.2022

3 yearrs 9 months 24 days

Facts of the com t:
: t' 

,, 
'' t'. -rtt"',.*.1..ti, 

ltt' 
"t

That the complainants Ms. UuSiifi'Afigarwal & Mrs. Atul Kumar

were caught in the web of fal$e,-.{ laru.:t*s of.the agents of the

respondent, paid an initial amount of Rs. 5,00,0'00/- Vider cheque

No: 658865 dated 14.02.20t3, The payment was acknowledged by

the respondent vide payment receipt dated 19.03.2C113 and

accordingly filled the application form for one shop/unit and

opted for construction linked payment plan.

That the complainants received an allotment letter for the unit

bearing No. PPRS-GC-O4 and the respondent duly executed the

builder buyer agreement on the 20.06.2013. Tlhat the

complainants signed a Memorandum of Understanding regarding

+.
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5.

6.

7.

shop PPRS-GC-04 on ground floor, with M/s Ninaniya Estate

That the complainants

Basic Sale Price [BSP)

4,60,560 /-

That the complainants

Basic Sale Price (BSP)

1,15,140 f -

That it is pertinent to note that while under clause 1,.2 (<:) of the

buyer's agreement, upon delay bf payment by the allottee, the

respondent can charge 240/o simple interest per annum, however,

on account of delay in handing over possession by the respondent,

he is liable to pay merel;r Rs. 5.00 l-per sq. ft. per month of the

super area for the period of delay as per clause 13[a) of the said

agreement.

B. That the complainants confacted the, respondent on several

with the resPondentoccasions and were regularly in'touch

individually chasing the respgh{,pnt mC co-nstruction on very
. lr I

regular basis. ftS ietpondent'$as 'never able to give any

satisfactory responSe to the complainants or the Govern:ing body

of the association regarding the status of the construction and was

never definite about the delivery of the possession. The

complainants kept pursuing the matter with the represr:ntatives

of the respondent as to when will they deliver the project and why

construction is going on at such a slow pace, but to no avetil' Some

or the other reason was being given in terms of some dispute with

the landowners and shortage of labours etc.

Complaint No. 3675 ctf 2021

received a provisional receipt stating the

+ 0ther charges for 01.01 .201t) of Rs.

received a provisional receipt stating the

+ Other charges for 01.01.2019 of Rs.
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That after losing all hope from the respondent having shattered

and scattered dreams of owning a shop and also losing

considerable amount of money as per the buyer's agreement

dated 20.06.2013,the complainants never received the letter of

possession and till now the area looks far from complete and

habitable.

That the cause of action accrued in favour of the complainernts and

against the respondent on the. date when the respondent

advertised the said projectr.-i-,t g,?i1t 
,Bror. 

on diverse dates when

the shop owners entered intoVlt ,irespective agreement, it also

9.

10.

arose when the respondent inordinately and unjustifiably and

with no proper and rea:;onable legal explanation or recourse

delayed the project beyond any reasonable measure contittuing to

this day, it continues to arise as the shop owners have not ber:n

delivered the shops and the infrastructure facilities in the projerct

have not been provided till date arrd the cause of action is still

continuing and subsisting on day to day basis.

11. It is pertinent to note that herein that as per clause 11(a) of the

buyer's agreements, which was signed on 20.06.2013, dr:tails of

which are attached, the possession ,cf the said unit was suppos,:d

to be delivered within Thirty-six months from the date of

execution of buyers agreement i.e,, 2:,0.06.201,6 plus a grac(l perir:d

of six months i.e. by the 20.1,2.201,(i. It would be appreciated thrat

the offer of possession of the shop has not been made after a delay

of more than five years.

1.2. It is pertinent to note that under clause 1'4 (7)(a) & (b)

builder buyer's agreement, upon delay of payment

of the

by the
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allottees, the respondent can charge 240/o simple interest per

annum. and holding charges at Rs. 50/- per sq. ft. of the super area

of the said unit per month of the entire period of such delay.

There is no second thought to the fact that the complainants have

paid more than 90o/o of the total payment of Rs. 20,37 ,0607/- as per

details attached with the offer of possession.

As per clause 11(a) of the buyer's agreements, which wals signed

on 20.06.20L3, details of whic._fffiached, the possession of the

said unit was supposed to be-'f,'EtTtffi within Thirty-six months

from the date of execution citfffii#b 4greement i.e.,20.06.2016

plus a grace period of Six month"briin.,,'by'the 20.L2.2016. ltt would

be appreciated that the offer ofpossession o he shop hasn't been

made even after a delay of approximately five ry-ears.

:' :..

The 'Prism Porticpproject was la+rnChed in the year 2008 with the

promises to deliver i.n time and ihuge f.unds Were collecl,ed over

the period by the respondent. Ev n aryei taking more than 900/o of

the payments, the buildar,hap-: g,[,*Ue'project and is unable to

handover possesspn,'lafter a d€lgy $:ISq,, hanilive years.

, i tti ,, j. ::

The grievance of thetomp-iainants are that the iespondent has in

an unfair manner siphoned of funds meant for the project and

utilized the same for respondent's own benefit for no cost. The

respondent being builder and developer, whenever in need of

funds from bankers or investors ordinarily has to pay heavy

interest per annum. However, in the present scenetrio, the

respondent utilized funds collected from the complainants for

respondent's own good in other projects, being developerd by the

respondent, due to which the project is delayed for almost a

1.4.

15.

t6.
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period of more than five years and is not in a position to be

completed soon.

The complainants have paid the respondent a sum of Rs.

20,37,060/- as per the MOU dated 02.05.2013 furnishedt by the

respondent to the complainant and the possession of flat to the

complainants were due on 20.06.20L6.

The grievance of the complainants relates for the assured returns

which was been given in the ${,PV signed by the partiers dated

02.05.2013, accordingly the MOU itates that the developrer shall

give an investment assured retrtih ofrRs. 3B,3Bt/- per month w.e.f.

09.04.2013 in arrears, till the date of possession of the said unit is

handed over to the buyer.

The developers will pay in, arrears 1L PDC cheques of Rs. 3i4,543i l-
after deducting TDS each of the first day of the months starting

from 01.05,2013 for this financial year and assure its clearance on

presentation. The contparly will also give 1 amalgamated cheque

(due to change in TDS) for the financial year 2013-20i-4, and

thereafter another chequer for the financial year 2014-2015. If the

possession of the fully furnished sarid unit is handed over before

the period of 36 months that the buyer will return the remaining

balance cheques back to the developer and if the possession is

delayed by more than 36 months then the developer will r:ontinue

to pay to the buyer an amount of Rs. 38.381./- per mon[h on or

before first day of every subsequernt month till the sairl unit is

handed over to the buyer.

The developer shall pay the assured investment return @ Rs.

34,543 /- per month [after deducting TDS) on or before first day' of

18.

1,9.

20.

Page B of 38



HAREl?A

GUl?UGRAM Complaint No. 3675 ctf 2027

every subsequent month after the expire of the month forwhich it

shall fall due w.e.f. 0t.L2.2012, till the possession of a said unit

fretail shopJ under reference is handed over to the buyer.

21. In the matter of the GST amount of Rs.50,050 /- as mentioned in

the intimation of offer of possession, the Goods and Serrrice Tax

laws came into application w.e.f. 0'L.07.2017. As per the builder

buyer agreement signed by the complainants dated,20.06.201.3,

the deemed date of possession 
.lg,Ies.to 

the 20.06.20t6. No doubt

the complainants have agreedtffintrl the government rates and

taxes levied and leviable now.d$tinti$e future by the Government,

municipal authority or any otpq,lf$overnment authority. but this

liability shall be ionfined only up to the deemed date of

possession. The delay in the delivery of possEssion is ther default

on the part of the respondent hence the respondent shall lce liable

to pay any GST that shall accrue after the due date of posse:ssion.

C. Reliefs sought by the complainants:

22. The complainants have sought following relieffs):

i. Direct the respondent to pay the balance amount due to the

complainants from the respondent on account of the interest,

as per the guidelines laid in th,e RERA, 20L6, beforer signiing

the sale deed together with the unambiguous intirnation /
offer of possession.

ii. Direct the respondent to remit back the amount charged on

account of Fixetl Deposit of HVAT, which in any case is not

payable by the complainants

Page 9 of 38
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iii. Direct the respondent to remit back the amount charged on

account of the advanr:e monthly maintenance charges for a

period of 1.2 months.

iv. Direct the respondent to remit back the amount charged on

account of the Interest Free Maintenance Security till a valid

offer of possession is glven,

v, Direct the respondernt to kindly handover the entire

possession of the unit of the connplainants, once it is ready, in

all respects and not to force an incomplete unit withourt proper

road, electrification ofthe roads, functioning of the r:lub etc,

and other things which were assured in the brochurt:, as the

complainants had booked a unit in a complex basedL on the

brochure and not a stand-alone srhop,

vi. Direct the respondent to not to ask for any charges truhich is

not as per the buyer agreement.

Reply by respondent

At the very onset it is pertinent to rnention that the complainants

came to the officials of thre responclent for booking a unit in one

the most coveted projects of the respondent. Tlnat the

complainants submitted the application form and p,aid t.he

booking amount accordingly. That at the time of signing the

application form, the respondent officials clarified and explained

in detail all the terms and conditions of the application form' A

copy of the application form was provided to the complainants

and after fully understilnding and agreeing to the l.erms &

conditions of the application form, tre made the booking.

Page 10 of'38
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24. That it is pertinent to mention that the present complairrt is not

maintainable before the Hon'ble Real Estate Regulatory Authority

as it is crystal clear from reading the complaint tlhat the

complainants are not 'Allottees', but the 'lnvestors', complainants

themselves have admitted the fact that they have invested in the

project of the respondent, which is not maintainable un.der the

provisions of the Real Estate (Regulation and Developmernt) Act,

20L6 (hereinafter referred as RE& ).
"1i,i. ,, ,: ,

25. That the primary pray.t of,'.I! ul"q ,lainants are that th,ey want
I n:,!".' -.i :i r! ,,:.

interest on account of delay iilF6$SF ion however it is submitted

that there is no delay on tpae, p,B,{.t.of respondent. It further
r '::', ,.il ii1r.."5*p.,

submitted that if ther€ is anSrrgJtefiition in the timeline of the

completion of th'b,pfoject,'it was beyond,th,e control of the

respondent owing to the following reasons:
i:. , ,', .... i

aJ Policies regapding availabitity of FAR based on various

facto rsl g.o u nhu"and' to"ulditio nq 1niiu d i ng i o D a n d T D R.

Revised taxation policies including GST, brokerage policies.

Environmental restrictions such as use of untreated wal.er

and frequent stoppage of construction due to prollution

control measure on environmetrt etc.

Increase in the cost of construcl:ion material.

Two stage process of'environnrental clearance which. take:; 2

to 3 years.

0 Labour strikes and shortage of construction urorkers,

construction material and even the contractor hirecl for the

construction works was not performing as per the scope of

the project work and the respondent had to send constant

b)

c)

d)

e)

Pagr: 11 of 3B
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reminders to the contractor regarding slow pace of work and

workforce deployed, which was resulting in timeline

alterations for the timely completion of project.

Statutory construction ban across the NCR region du,ring the

winter season, resulting in slow down of the project.

Many investors in the project had defaulted in timely

payment of instalments due to which it became difficult for

the respondent to adhere to the timelines for the completion

of the project. 
:

heiproiect were not timely acquired

by the Government authoril[ies, thus the consl:ruction

equipment, raw material and labour ingress ber:ame a

difficult task. The same was a major component which lead to

the changed timelines in the completion of the project since

the construction and development works became slow atrd

delayed.

j) Demonetisation also resulterl in delaying the timely

completion of project,

k) Outbreak of the novel-corona 'uirus is also the major factor

which leads to the alteration in the timeline for the

completion of project.

26. That since the hurdles faced by thr: respondent was beyond the

control of the respondent, no fault can be found qua the

respondent. It is further submitted that, it was never the intention

of the respondent to not complete the project on time, rather the

alteration in the timeline was beyond the control. ThLat it is

extremely important to bring to the notice of this Hon'ble

Page: 12 of 38
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Authority that the development of project in question was delayed

due to external, unseen and unavoidable reasons and there was no

fault on part of the respondent.

27. That there was an instant decline in the real estate market within

the one year of the launch of tlre project in question. It is

important to mention here that whiile executing the consl[ruction

of such a large-scale project a contjinuous and persistent flow of'

fund is the essence of smooth operations. However, this situation

prevailed and continued for a longer period. Moreover, in l.he year

201,8, Non-Banking Financial Company Crisis also led to drying up

the source of funding for the sector. Its further lead to alteration in

the timeline of the completion of the project.

28. That it is pertinent to mention that from the bare perusal of ttre

complaint it can be seen that there is no faults on the part of the

respondent. That the alterations in the timeline for the conrpletion

of the project cannot be at;tributed to the respondent and is result

of external factors which were beyond the of control of the

respondent, which is completely absurd since, the time line as

postulated within the agreement are intended and tentat:ive and

based on the timely payments made by the investors, force

majeure etc.

29. That the Clause 5.2 of the buyer's agreement clearly in explicit

terms states that the estimated time of the completion of the

project may change due to force majeure or by the reasons beyond

the control of the company.

30. The respondent had never intended to cause any extension of the

timely completion of project however, in the light of inaction by

Page 13 of38
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the concerned department, the respondent faced an impossible

task of fulfilling its obligations under the agreement withjin strict

timelines.

31. It is most respectfully submitted that the complainants had

wilfully agreed to the terms and conditions of the buyer's

agreement and now at a belated stage is attempting to wrilggle out

of the obligation imposed by the said mutually agreed agreement

terms by the filing the instagt ,f,omplaint before this Hon'ble

Authority.

32. That before signing the agreeilent the complainants werre well

aware of the terms and conditions as imposed upon the parties

under the buyer's agreement and onrly after thorough reacling, the

said agreement got signed and executed.

33. That it is humbly submitted that upon the enactment of the

Banning of Unregulated Deposit Schemes Act, 2019, [hereinafter

referred as BUDS Act) the 'Assured Return' andl or any

"Committed Returns" on the deposit schemes have been banned.

The respondent having not taken registration from SEBI Board

I return schernLe. Thecannot run, operate, continue an assurec

Section 2(1,7) of the Banning of Unrr:gulated Deposit Schemes Act,

201,9 defines the "Unregulated Deposit Scheme" as follows

" 2(17) IJnregulated Deptosit Schen,e- meQns a Scheme or an

arrangement under whict\ deposits are accepted or solicited by any
deposit taker by way oJ- business and which is not a Reguloted
Deposit Scheme, as specified under column (3) of the First Schedule"

Thus the 'Assured Return Scheme proposed and floatecl by the

respondent has become infructuousr due to operation of law, thus

the relief prayed for in the present complaint cannot sur,live due

Complaint No. 3675 c'f 2021,
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to operation of law. It is pertinent to mention here that the

complainants are concealing about the fact that they have already

received a sum of Rs. 23,55,765/- (excluding TDS) towztrds the

payment of assured return in respect of the unit in question.

34. That as per Section 3 of the BUDS Act all Unregulated Deposit

Scheme have been strictly banned and deposit takers such as

builders, cannot, directly or indirectly promote, operate, is;sue any

advertisements soliciting participation or enrolment iU or accept

deposit. Thus, the section 3, ei.@g$:Os Act, makes the assured
1!.

return schemes, of the bg{l i.;hnd promoter, illegal and

E.

punishable under law. Further as per the Securities Exchange

Board of India Act, 199t2 [hereinafter referred as SE:BI A'ctJ

collective investment schermes as defined under section Ll[ AA can

only be run and operated by a registered person/compan)r. Hence,

the assured return scheme of the respondent has becornLe illegal

by the operation of law anLd the resprondent cannot be macle to run

a scheme which has become infructuous by law. Further clause 11

of the BBA also discusse,s the severability clause, which allows

severance of terms of the BBA which become infructuous due to

operation of law.

f urisdiction of the authoritY:

The plea of the respondr:nt regarcling rejection of complaint on

ground of jurisdiction stands rejectr:d, The authority observes tlhat

it has territorial as well as; subject matter jurisdiction to adjudicate

the present complaint for the reasons given below.

E. I Territorial iurisdiction

35.
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As per notification no. 1,/92/20t7-1.TCP dated 14.1.2.201,1/ issued

by Town and Country Planning Department, the jurisdiction of

Real Estate Regulatory Authority, Gurugram shall ber entire

Gurugram District for all purpose with offices situated in

Gurugram. In the present case, the project in question is situated

within the planning area of Gurugram district. Therefore, this

authority has complete territorial jurisdiction to deal r,vith the

present complaint.

E. II Subiect matter jurisdiction

Section 11,(4)(a) of the Act, 20L6,provides that the promoter shall

be responsible to the allottee as per agreement for sale. Section

11(4)(a) is reproduced as hereunder:

Section 11(a)(a)

Be responsible for all c,bligations, responsibilities and functions
under the provisions of this Act or tlne rules and regulations ntade

thereunder or to the allctttees as per the agreement for sale, ctr to

the association of allottees, as the case may be, till the Conve)tonce of
alt the apartments, plot:i or buildinlTs, as the case may be, to the

allottees, or the common qreas to th<t association of allottees or the

competent authority, as the case may be;

Section 34-Functions of the Authority:

3 [fJ of the Act provides to ensure compliance of the obligations
cast upon the promoters, the allottr:es and the real estate agents

under this Act and the n-rles and regulations made thereunder.

So, in view of the provisions of the l\ct quoted above, the zruthority

has complete jurisdiction to decide, the complaint regarding n(ln-

compliance of obligations by the promoter leavirLg asider

compensation which is to be decided by the adjudicating officer il

pursued by the complainants at a later stage.

Pag;e 16 of 3B



ffiHARERA
.-"e- GURUGRAM

F. Findings on the obiections raised by the respondent:

F.I. Obiection regarding entitlement of DPC on ground of

complainants being investors.

The respondent is contending that the complainants have irnvested

in the unit in question for commercial gains, i.e to earn in,come by

way of rent and/ resale of the property at an appreciated value

and to earn premium thereon. Since the investment has been

made for commercial purpose tii@fOre the complainants; are not

consumers but are investors,,th,'ei'e*fore, they are not entitl:d to the
, :,,r

protection of the Act and thei'eby-Xb-f en itled to file the complaint

under section 31 of:thgAct*'T etespo.ndent-also submitted that

the preamble of thd A'tq states=thAt tHb Act is enacted to pr'otect the

interest of cons$mbnb of the real estate sect6r The aruthority
'1, ;

observes that thd iispondent is ibor,iect in Stating that the Act is

enacted to proteCt'thei'interest of consumers of the real estate

sector. It is settled principle of iqterpretation that preamble is an

introduction of a statute and states main aims & olljects of

enacting a statute$Ut at the Samerrtime, preamble cannot be used

to defeat the enatting provisions of the Act. Furthermore, it is

pertinent to note that any aggrieved person can file a complaint

against the promoter if it contravenes or violates any provisions of

the Act or rules or regulations made thereunder. Upo:n careful

perusal of all the terms and conditions of the apartment buyer's

agreement, it is revealed that the complainants are buyers and

paid total price of Rs. ?,0,37,060/- to the promoter towards

purchase of an apartment in the project of the promoter. At this

Complaint No. 3675 of 2021,
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stage, it is important to stress upon the definition of term allottee

under the Act, the same is reproduced below for ready refe,rence:

"2(d) "allottee" in relation to a real estate project means the
person to whom a plol apartment or building, as the
case may be, has been allotted, sold (whether as freehold
or leasehold) or otherwise transferred by the promoter,
and includes the persan who subsequently acquires the
said allotment through sale, transfer or otherwise but
does not include a person to whom such plot, aportment
or building, as the cose may be, is given on rent;"

37. ln view of above-mentioned definition of "allottee" as well as all
\--.,'' .

the terms and conditions of i$llE pidrtment buyer's agreement
t.t I t/' t..)r . :. : '..

executed between promoter and"C'0rnplainants, it is crystal clear

that the complainanls are allottee(s) as the subject unit was

allotted to her by,,the promoter. The concept of investor is not

defined or referred in the Act As per the definition given under

section 2 of the aC[ th.1e will be "promoter" and "allottr:e" and

there cannot Uel#:'parq, having a status of "investor". The

Maharashtra Real Estate Appellate Tribunal in its order dated

29.01..2019 in appeal'no. 0006000000010557 titled ias M/s

Srushti Sangam D,eu,=glopergfi$ Ltdi:V.s, Sarvapriya Leasting (P)

Lts. And anr. has, aiso'held that the concept of investor is not

defined or referred in the Act. Thus, the contention of promoter

that the allottee being an investor is not entitled to protection of

this Act also stands rejected.

G. Findings regarding relief sought by the complainants:

G.1 Direct the respondent to pay the balance amount due to the
complainants from the respondent on account of the interest,
as per the guidelines laid in the RERA, 20L6, before signing
the sale deed together with the unambiguous intimation /
offer of possession.
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Admissibility of delay possession charges:

38. In the present complaint, the complainants intend to continue

with the project and is seeking delay possession charges as

provided under the proviso to section 1B(1) of the Act. Sec. 1B(1)

proviso reads as under:

Section 78: - Return of amount and compensatio'n

If the promoter fails to complete or is unable to give possession of
an apartment, plot or buildi.ng, -

39.

Provided that where an allottee does not intend to withctraw front
the project, he shall be paid, by the promoter, interest for ever1t

month of delay, tilt the handin,q over of the possession, at such rate

as maY be Prescrib'ed

At the outset, it is relevant to comrnent on the preset possession

clause of the agreement wherein the possession hrrs been

subjected to all kinds of terms and conditions of this agreement

and the complainants not being in clefault under any provisions of

this agreement and compliance with all provisions, formalities anrl

documentation as prescribed by ther promoter. The drafting of this

clause and incorporation of such r:onditions are not only vague

and uncertain but so hearrily loaded in favour of the promotel ?rr'd

against the allottee that €)ven formalities and documental:ions r:tr:

aS prescribed by the prcrmoter may make the possessisn clauser

irrelevant for the purpose of allottee and the commitment date for

handing over possession Ioses its meaning.

The buyer's agreement irs a pivotat legal document which shoulcl

ensure that the rights and liabilities of both builders/promot.ers

and buyers/allottee are protected candidly. The apartmenI

buyer's agreement lays down the terms that govern the sale r:f

40.
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different kinds of properties like residentials, commercials etc.

between the buyer and builder. It is in the interest of both the

parties to have a well-drafted apartment buyer's agreement which

would thereby protect the rights of both the builder and buyer in

the unfortunate event of a dispute that may arise. It sh,ould be

drafted in the simple and unambiguous language which may be

understood by a common man with an ordinary edu,cational

background. It should contai_n a provision with regard to

stipulated time of delivery of possession of the apartment, plot or

building, as the case may be and the right of the buyer/allottee in

case of delay in possession of the unit. In pre-RERA period it was a

general practice among the promo,ters/developers to in',zariably

draft the terms of the apartment buyer's agreement in a manner

that benefited only the promoters/developers. It had arbitrary,

unilateral, and unclear claruses that either blatantly favourred the

promoters/developers or gave them the benefit of doubt because

of the total absence of clarity over the matter.

41. The authority has gone through the possession clause, of the

agreement. At therioutset, it is releVlant to comment on the pre-set

possession clause of the agreement wherein the possess;ion has

been subjected to"all"'kinds'of terms and conditions of this

agreement and the complainants not being in default under any

provisions of this agreements and in compliance rvith all

provisions, formalities and documentation as prescribecl by the

promoter. The drafting of this clause and incorporation of such

conditions are not only vague and uncertain but so heavil'7 loaded

in favour of the promoter and against the allottee that even a

single default by the allottee in fulfilling formalities and
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42.

43.

documentations etc. as prescribed by the promoter may rnrake the

possession clause irrelevant for the purpose of allottee and the

commitment date for handing over possession loses its meaning.

The incorporation of such clause in the apartment buyer's

agreement by the promoter is just to evade the liability towards

timely delivery of subject unit and to deprive the allottee of his

right accruing after delay in possession. This is just to comment as

to how the builder has misused his dominant position and drafted

such mischievous clause in.thO;,flH-{Fement and the allottere is left
" t^;

with no option but to sign onffiFrigga lines.

Admissibility of grace perffi,FIS reSpondent promoter has

proposed to handordli;; tffirton%rtn. unit within 36 months

from the date of dmtion of this agreement and/or from the start

of construction whichever is later with a six months period shall

be grace period. ia.the. present,cose, the promoter is sereking 6

months' time as grace period. The,grace period of 6 months is

disallowed as no substantial evidence/document has been placed

on record to corroborate that eny such event, circurnrstances,

condition has [ieflrred Which', may , hav6 hampered the

construction work;{herefole, the-due date of possession comes
r ""''.:i I : r :: , I

out to be 01.04.20:t8l "

Admissibility of delay possession charges at prescritled rate

of interest: The complainants are seeking delay possession

charges however, proviso to section 18 provides that razhere an

allottee does not intend to withdraw from the project, he shall be

paid, by the promoter, interest for every month of delalr, till the

handing over of possession, at such rate as may be prescribed and

Complaint No. 3675 c,f 2021,
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it has been prescribed under rule 15 of the rules. Rule 15 has been

reproduced as under:

Rule 75, Prescribed rate of interest- [Proviso to section 72,
section 7B and sub-section (4.1 and subsection (7) of
section 791

(1) For the purpose of prctviso to section L2; section
18; and sub-sections (4) and (7) of section 79, the
"interest qt the rate prescribed" shall be the State
Bank of lndia highest rnarginal cost of lending rate
+Z%0.:

Provided that in case the State .Bank of lndia marginal cost
of lending rate (MCI,RJ rs not in use, it shall be replaced by
such benchmark lending rate:; which the State Bank of
India may fix from time to tim,z for lending to the gene'ral
public.

44. The legislature in its wisdom in the subordinate legislation under

the provision of rule 15 of the rules, has determined the

prescribed rate of interest. The rate of interest so determined by

the legislature, is reasonable and il the said rule is followed to

award the interest, it will ensure unillorm practice in all the cases.

+5. Consequently, as per website of the State Bank of India i.e.,

https://sbi.co.in, the marginal cost of lending rate (in short,

MCLRJ as on date i.e., 25.01.2022 is @ 7.300/0. Accordingly, the

prescribed rate of interest will be marginal cost of lending rate

+2o/o i.e.,9.300/o.

46. The definition of term 'interest' as clefined under section Z(za) of

the Act provides that the rate of interest chargeable from the

allottee by the promoter, in case of default, shall be equerl to the

rate of interest which the promoter shall be liable to pay the

allottee, in case of default. The relevant section is reproduced

below:

Complaint No. 3675 ctf 202t
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"(za) "interest" meens the rates of interest payable by the
promoter or the ali'ottee, as the case may be.

Explanation. -For the purpos:e of this clause-
(i) the rate of interest chargeable from the qllotterc by

the promoter, in case o1F default, shall be equal to the
rate of interest which tthe promoter shqll be liqb,le to
pay the allottee, in case of defoult.

(ii) the interest payable by the promoter to the allottee
shall be from the date. the promoter receivecl the
amount or any part thereof till the date the amount
or part thereof and interest thereon is refunded, and
the interest payable by the allottee to the promoter
shqll be from the dote the allottee default:s in
payment to the promoter till the dote it is paid;"

Therefore, interest on the delay pay'ments from the complainants

shall be charged at the presbriLred rate i.e., 9.30o/o by the

respondent/promoter whlch is the same as is being granted to the

complainants in case of delayed possession charges.

Accordingly, the complainants are entitled for delayed porssession

charges as per the proviso of section 1B[1) of the Real Estate

[Regulation and Developntent) Act,2016 at the prescriberl rate of

interest i.e. 9.30% p.a. for every month of delay on the amount

paid by the complainants to the respondent from the due date of

possession i.e., 01.04.201t| till offer of possession plus 2 months,

G.2. Assured returns:
While filing the claim, cornplainants besides delayed possession

charges of the allotted unit as per builder buyer agreement dated

20.06.201,3, the claimant has also sought assured relturns of

Rs.34,543/- on monthly basis r.e. 0L.t2.201,2 till offer of

possession of the said unit as per clause 5 of memorandum of

understanding dated 02.05.201,3. It is pleaded that the respondent

has not complied with the terms and conditions of the agreement.
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Though for some time the amount of assured return was paid but

later on, the respondent refused to pay the same by takinlg a plea

of the Banning of Unregulated Deposit Schemes Act,20t9 [herein

after referred to as the Act of 20L9). But that Act does not create a

bar for payment of assured return even after comi ng into

operation and the payments made in this regard are protr:cted as

per section 2(4)(iii) of the above-mentioned Act. The plea of

respondent is otherwise and who took a stand that though it paid

the amount of Rs.23,55,765/- aStssured return as promir;ed vide

memorandum of understandlffii*d not pay the same amount

after coming into force of tlre Ae$or.,201r9 as it was declarerl illegal.
+-

Clause 5 of the tutemtjifidury ofrirn,ttorstandidg stipulates that -
,..

The developer' shq.ll pay the assured investment return@

Rs.54,543/- pei mo4th( after deducting TDS) on or before first day

of every iubsequbniu^onth after the expiry of the month after the

expiry of the fr1iffpti,1o1wniifi it ina7 ptl duetw,e.f!.01,12.2011t till
the possession df a, soid unit (Retail sh,op) under reference is handed

over to the buYer.

47. An MoU can be considered as an agreement for sale interpreting

the definition of the "agre'ijrnrint'fo-f sale" under Section 2(cJ of the

Act and broadly by taking intd. idniideration the objects o!'the Act.

Therefore, the prbmbter anil allottee-'Would be bound by the

contained in.the memorandum.of,understandting and

the promoter shall be responsible for all obligations,

responsibilities, and functions to the allottee as per the agreement

for sale executed inter se them under section 1'L(4)(a) o!'the Act'

An agreement defines the rights and liabilities of both the parties

i.e., promoter and the allottee and marks the start of new

contractual relationship between them. This contractual

relationship gives rise to future agreements and transactions
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between them. The different kinds of payment plans ,^/ere in

vogue and legal within the meaning of the agreement for sale. One

of the integral parts of this agreement is the transaction of assured

return inter-se parties. The "agreement for sale" after coming into

force of this Act (i.e., Act of 2016) shall be in the prescribed form

as per rules but this Act of 2016 does not rewrite the "agreement"

entered between promoter and allottee prior to coming into force

of the Act as held by the Uollb.le Bombay High Court in case

Neelkamal Realtors Su e Limited and Alnr, v/s

Union of India & Ors., (Writ Petition No. 2737 of 201,7) decided

on 06.12.201,7. Since the agreement defines the buyer-promoter

relationship therefore, it can be rsaid that the agreelnent for

assured returns between the promoter and allottee arises out of

the same relationship. Therrefore, it r:an be said that the real estate

authority has complete jurisdiction to deal with assurecl return

cases as the contractual relationsh,ip arise out of agreennent fbr

sale only and between the same parties as per the provisions of

section 11( )(a) of the Act of 2Ct1.6 which provides that the

promoter would be responsible for all the obligations under the

Act as per the agreement for sale till the execution of conveyance

deed of the unit in favour of the allottee. Now, three issuLes arise

for consideration as to:

i. Whether authority is within ther jurisdiction to vary its earlier

stand regarding assured returns due to changed facts and

circumstances.

ii. Whether the authority is competent to allow assured returns

to the allottees in prer-RERA cases, after the Act of 201-6 came

into operation.
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iii. Whether the Act of 2019 bars payment of assured returns to

the allottees in pre-RERA cases.

48. While taking up the cases of Brhimjeet & Anr. Vs. M/s Landmark

Apartments Pvt. Ltd. (complaint no 747 of 2018), and Sh.

Bharam Singh & Anr. Vs. Venetain LDF Projects LLP'(complaint

no 1.75 of 20LB) decided on 07.08.2018 and 27.11'.201,8

respectively, it was held by the authority that it has no jurisdiction

to deal with cases of assured re1,,!,-u rs. Though in those cetses, the

issue of assured returns was ryoffi$ to be paid by the builder to
. .,,i i,t i l

an allottee but at that time,'ffiS$1ig=,'the full facts were brought
ii

before the authority po.,f,t=t-vy4qtflf.gged,on behalf of the allottees
.. , .,. ,,' 

. yi
that on the basig'',,ofo.,contrattual "obligations, the builder is

i,..Jtt . 
4":

obligated to pay fili.f ahount. However, ttigrE ii no bar to take a

different view frdm the earlier one if new facts and law herve been
jl:-

brought before an adjudicating authority or the court. There is a

doctrine of "prospeq,7iy|:"o,yerruling" and which provides that the

law declared by the"Court applies to the cases arising in future

only and its applicability to the cAses which have attainecl finality

is saved becauseffi repeal,il, [d otherwise work har,dship to

those who had tl,ysted to.its €xistencg. A reference in this regard
t "'

can be made to the iase'of Sdmian'Kumar &'Akr Vs. Madan Lal

Aggarwal Appeal (civil) 1058 of 2003 decided on 06.02.2003 and

wherein the hon'ble apex court observed as mentioned above. So,

now the plea raised with regard to maintainability of the

complaint in the face of earlier orders of the authority in not

tenable. The authority can take a different view from the earlier

one on the basis of new facts and law and the pronouncements

made by the apex court of the land. It is now well settled

Complaint No. 3675 of 202t
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preposition of law that when payment of assured return is part

and parcel of builder buyer's agreement [maybe there is a clause

in that document or by way of addendum , memorandum of

understanding or terms and conditions of the allotment of a unit),

then the builder is liable to pay that amount as agreed upon and

can't take a plea that it is not liable to pay the amount of assured

return. Moreover, an agreement for sale defines the builderr-buyer

relationship. So, it can be sfd, !h,at tne agreement for assured

return between the promq,&ir;rfl$!$i,. ptee arises out of the same

relationship and is marked Qy.11thie loriginal agreement lbr sale.

Therefore, it can be said that, the' authority has complete

jurisdiction with ,reSpeet"*t'o asiured return cases as the

contractual relationship arises out of the agreement for sale only

and between the,iisi*" .ontr4cting parties to., agreement for sale.

In the case in trafip;=tfip.isSuegof assured returns is on the basis of
,^

contractual obligatLpps"a4isini$ between the parties. ThenL in case

of Pioneer llrban ldilAuiiif:lniirrs#ulinrb Limited & Anr. v/s

Ilnion of India & Ors. (Writ Petition (Civil) No. 43 of 2019)

decided on 09.08.$0ilg, ii was,obselived'by the Hon'ble Apex Court

of the land that' "...allotte:'lts who had entered into "assured

return/committed return{ agreentents with these de'velopers,

whereby, upon payment of a substantial portion of the total sale

consideration upfront at the time of execution of agreen"tent, the

developer undertook to pay a certain amount to allottees on a

monthly basis from the dote of execution of agreement till the date

of handing over of possession to the allottees".lt was further held

that'amounts raised by developers under assured return schemes

had the "commercial effect of a borrowing' which beca,me clear
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from the developer's annual returns in which the amourrt raised

was shown aS "commitment charges" under the head "llinancial

costs". As a result, such allottees were held to be "[inancial

creditors" within the meaning of section 5(7) of the Code"

including its treatment in books of accounts of the prom,oter and

for the purposes of income tax. Then, in the latest pronouncement

on this aspect in case Jaypee Kensington Boulevard Apartments

Welfare Association and Ors. .ys. NBCC (Indio) Ltd. qnd Ors.

(24.03.2021-SC): MANU/ SClq |tl^Oz1,, the same viiew was
'i1 r!i"'':':-;r': rr:

followed as taken earlier 
:ni $ e of Pioneer lJrbun Land

Infrastructure Ld & annftitlf*ffird t0 Jhe allottees of assured

returns to be finanlialliiruffiffiin' the meaning oI section

5[7) of the Code M@.t, ,dt'Ii'toffiing into force the Act of 2016
.",

w.e.f 01.05.201-7;(h1'builder is Obligated tO register the project

with the autho.i6i''Ubing :an ongoing project as per proviso to

section 3(1) of the,Act'of '2017 read with rule 2(o) of the Rules,

2017. The Act of 2016 hEs 'no provision for re-writing of

contractual obligations betwe:en.th:e?arties as held by the Hon'ble
.,; +

Bombay High Cf",u.,t in,=ca$effilkamal Rialtors Suburban

d ind Anr. v/s lJnion of India & Ors., (r;upra) as

quoted earlier. S6,. { nlLpona.nt/builder can't take a plea that

there was no contractual obligation to pay the amount of assured

returns to the allottee after the Act of 2016 came into forr:e or that

a new agreement is being executed with regard to that f;rct. When

there is an obligation of the promoter against an allottr:e to pay

the amount of assured returns, then he can't wriggle out from that

situation by taking a plea of the enforcement of Act of 2016, BUDS

Act20t9 or any other law.

Complaint No. 3675 of 2021,
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49. It is pleaded on behalf of respondent/builder that after the

Banning of Unregulated Deposit Scheme Act of 2019 catne into

force, there is bar for payment of assured return to an allottee. But

again, the plea taken in this regard is devoid of merit. Section 2[4)

of the above mentioned Act defines the word ' deposit.' as an

amount of money received by way ofan advance or loon o,r in ony

other form, by any deposit taker with a promise to return vrthether

after a specified period or otherwise, either in cash or in kind or in

service, with or without any benef,it in

profit or in any other form, but cbes

the

not

the form of a specified

form of interest, bonus,

include

i. an amount rece.ited in' the 

^1!ur!r;rd 
or f9r the purpose of,

business and bip1,li+,b o gri|itrc cdnnectioill4dsuch business

ii. advance recei.#fl,{yln cQlne,9tidn With ,cofisideration of an

immov able propilty, under an ag re em en!,1gr ;'arr ang e m e n t
subject to the condition'thot silchi'gdvonrc is adiusted

against such imn:Oiah,ie pr;ope1ty as specified in term:; of
the agreement or arcangement;: '

,il' 'li ': ,lt.'',_'.: _ _.

50. A perusal of the above-mentionedr;gefinition of ,the term 'deposit'

shows that it has begn given the same meaning as assigned to it

under the Companies Act, 20!3 and the same provides under

section 2(31) includes any receipt by way of deposit or lo'an or in

any other form by a company but does not include such categories

of amount as may be prescribed in consultation with the Reserve

Bank of India. Similarly rule 2(cJ of the Companies [Acceprtance of

Deposits) Rules, 2014 defines the meaning of deposit which

includes any receipt of money by way of deposit or loan or in any

other form by a company but does not include.
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es an advance, accounted for in any manner whatsoever,
received in connection with consideration for Qn

immovable property.
qs an advance received and as allowed by any sectttral
regulator or in accordance with directions of Central or
State Government.

Complaint No. 3675 of 2021,

ii.

51.

52.

53.

So, keeping in view the above-mentioned provisions of ttre Act of

201,9 and the Companies Act, 2013 it is to be seen as to whether

an allottee is entitled to trssured returns in a case wherr: he has

deposited substantial arnrount of sale consideration agarinst the

allotment of a unit with the briilder at the time of booking or

immediately thereafter an;d as agre€rd upon between them.

The Government of India enacted the Banning of Unregulated

Deposit Schemes Act, 2019 to p,rovide for a comprr:hensive

mechanism to ban the u:nregulated deposit schemes, otlher than

deposits taken in the ordinary course of business and to protect

the interest of depositors and for matters connected therewith or

incidental thereto as defined in section 2 [ ) of the BIUDS Act,

201,9 mentioned above.

It is evident from the perusal of sr:ction 2t4)tl)(ii) of the rabove-

mentioned Act that the advances received in connectiotr with

consideration of an immovable property under an agreement or

arrangement subject to the condition that such advances ar€)

adjusted against such imrnovable property as specified in terms ol

the agreement or arrangement do not fall within the term of

deposit, which have been banned b'g the Act of 201,9.

Moreover, the developer is also bound by promissory estoppel. A:;

per this doctrine, the view is that if any person has made a
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promise and the promisee has acted on such promise ancl altered

his position, then the person/promisor is bound to comply with

his or her promise. When the builders failed to honor their

commitments, a number of cases were filed by the crerlitors at

different forums such as Nikhil Mehta, Pioneer Urban Lund and

Infrastructure which ultimately led the central government to

enact the Banning of Unregulated Deposit Scheme Act, ,2019 on

31.07.2019 in pursuant to the-,Banning of Unregulated Deposit

Scheme Ordinance, 201,8. Ho1e$,Brt the moot question to be

decided is as to whether +n$[i'sglfffi.t floated earlier by the

builders and promising as uttur.a returns on the basis of
..,',; .. ,"

allotment of units *.eove'fff by the abovementioned Act or not.
d ',,,liill;' ,;'t 

j 
r '*"i'j..;::::":'l;l;t 'A similar issue ft#*agrrideiiitidh'=hrosE'o'aforye Hon'blle RERA

..ss,
Panchkula in caBqu{aldeV,ffaul{An I/.S Risa" lroiects Private

Limited (Rar./.:V,rulzoee-iilg) where in it was held on

11,.03.2020 that a buiHer is liable to pay monthly assurecl returns

to the complainanti ,iiil,.:possesSion of respective apartments

stands handed over and there,is no ille$ality in this regard.

54. The definition of t6tm'deposit'as given in the BUDS Act2019, has

the same meaningas assigng$ to it under [he,Companies l\ct 2013,
\

as per section 2[4XiV)(i) i.e.,.explanation''to 'sub-clause (iv). In

pursuant to powers conferred by clause 31 of section 2, stlction 73

and 76 read with sub-section 1, and 2 of section 469 of th'e

Companies Act 2013, the Rules with regard to acceptance of

deposits by the companies were framed in the year 201,11and the

same came into force on 01,04.2014. The definition of deposit has

been given under section 2 (c) of the above-mentioned rules and

aS per clause xii (b), as advance, accounted for in any manner
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whatsoever received in connection with consideration for an

immovable property under an agreement or arrangement,

provided such advance is adjusted against such proprerty in

accordance with the terms of agreement or arrangement shall not

be a deposit. Though there is proviso to this provision as w'ell as to

the amounts received under heading'a' and 'd' and the amount

becoming refundable with or without interest due to the reasons

that the company accepting the money does not have necessary

received by the companies or tlre builders as advance were

considered as deposits btrt w.e.f. 29t.06.2016, it was provided that

the money received as such would not be deposit unless

specifically excluded under this clause. A reference in thjis regard

may be given to clause 2 of the First. schedule of Regulatecl Deposit

Schemes framed under section 2 lixvJ of the Act of 201-9 which

provides as under: -

(2) The following shal'l also be ,treated as Regulated Deposit

Schemes under this Act namelY: '

amount received shall be deemed to be a deposit undr:r these

rules however, the same are not applicable in the case in hand.

Though it is contended that there js no necessary permission or

approval to take the sale consideration as advance and vrould be

considered as deposit as; per sub-clause 2(xv)[b) but the plea

advanced in this regard is devoid of merit. First of all, there is

exclusion clause to section 2 [xiv)(bJ which provides that unless
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(a) deposits accepted under ony scheme, or on arrangement
registered with any regulatorl' body in india constituteo' or
established under a statute; and

(b) qny other scheme as may lte notified by the Centrol

Government under this Act.

55. The money was taken by the builder as deposit in advance against

allotment of immovable property and its possession was to be

offered within a certain period. However, in view of taking sale

consideration by way of advance, the builder promised certain

amount by way of assured,retufn;for a certain period. So, on his

failure to fulfil that commitmenttment, the allottee has a r:ight to
(

approach the authority for of his grievances by' waY of

56. ndent is a, real estate develoPer.

ider'this Act has been regulating the advances

received under t\e,piojett and its various other aspects, So, the
t.

amount paid by the cornplainants to the builder is a regulated

deposit accepted by the, later from the former agaiLnst the

immovable property to be transferred'to the allottee later on. If

the project in W'hidh the advange has been received by the

developer from ap. allottee is an ongoing proiect as per section

3[1) of the Act',ofl;2 t'e then,',ths same would fall within the

jurisdiction of the authority for giving the desired relief to the

complainants besides initiating penal proceedings'

57. The builder is liable to pay that amount as agreed upon and can't

take a plea that it is not liable to pay the amount of assured return.

Moreover, an agreement defines the builder/buyer relationship.

So, it can be said that the agreement for assured returns between

complaint No. 3675 of 2021,
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the promoter and allotee arises out of the same relationship and is

marked by the original agreement for sale.

Now, the proposition before the authority is as to whether an
allottee who is getting/entitled for assured return even after
expiry of due date of possession, is entitled to both the
assured return as well as delayed possession charges?

To answer the above proposition, it is worthwhile to consicler that

the assured return is payable to the allottee on account of a

provision in the BBA or in a Mp"[J,,l"u1nt reference of the BBA or

an addendum to the BBA/M0@altrotment letter. The assured

return in this case is payable:ffbrn,.0'n.12.2012 till the possession

of the said unit under reference i.s'handed over to the buy'er. The

promoter has conamittea to. o;,. monthly assured return of

Rs.34,543/- whiehlr,i-s- more "thah reasonable, in the present

circumstances. Iftwg ,iompare this assured, return with delayed

possession chargesrpryatte under pt"oviso .[o, seqtion 1B (1) of the
*i

Real E state (Regulhfion.and D'eve'lopment} A'c t, 20 1.6, the assured

return is much U"tt"7t#fte,*S,r.ea return in this case is'payable

an amount of Rs 34,543 l-' ,pet ntonth whereas the delayed

possession chargeB are payable,'at the rate of 9.300/o per annum i.e.

Rs. L5,787 /-.By way of assured return, the promoter has assured

the allottee that'tre witt be entitled for this specific amount till

offer of possession. Accordingly, the interest of the allol.tee are

protected even after the due date of possession is over as the

assured return are payable till offer of possession. The pu::pose of

delayed possession charges after due date of possession i:; served

on payment of assured return after due date of possession as the

same is to safeguard the interest of the allottee as his money is

continued to be used by the promoter even after the promjised due

Complaint No. 3675 o1l202l
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date and in return, he is paid either the assured return or delayed

possession charges whichever is higher.

Accordingly, the Authority decides that in cases where assured

return is reasonable and comparable with the delayed possession

charges, allottee is entitled under section 18 and is payable even

after due date of possession is over till offer of possession, then

after due date of possession is ovel:, the allottee shall be entitled

only assured return or delayed porssession charges whic:hever is

higher without prejudice to ally other remedy including

compensation.

The authority directs the promoter [o pay assured return from the

date the payment of assured return was stopped till offer of

possession as per aS per terms ancl conditions mentioned in this

regard in the MOU dated 02.05.2013.

The respondent is also liable to pay the arrears of assured returns

as agreed upon up to the date of ot'der with interest@ 7.300/o p.a.

on the unpaid amount as per prov'iso to the section 34(1) of the

CPC i.e., the rates at which lending of moneys is being marJe by the

nationalized banks to conlmercial transactions.

The relevant provisions of Section 34 of Civil Procedure Coder

1908, are being produced hereinafter lor a ready t'eference:

providing as under:

PR7VIDED that where the liabilitY, in relation to the sum s0

adjudged had arisen out of a commercial trqnsaction, the rate

of such further interest tnay exceed six percent per annum, but

shall not exceed the contractual rate' of interest or where there
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is no contractual rate, the rote at w'hich moneys are lent or
advonced by nationalized banks in relation to commercial

transactions.

G.3. Direct the respondent to remit back the amount charged on
account of Fixed Deposit of HVA'I, which in any case is not
payable by the complainants

G.4. Direct the respondent to remit back the amount charged on
account of the advance monthly maintenance chargers for a
period of tZ months.

G.5. Direct the respondent to remit back the amount charged on
account of the Interest Free Maintenance Security till a valid
offer of possession is given.

Neither in the pleadings nor frg,m:any document it is evident that

the respondent demanded any- amount on account of fixed deposit

of HVAT, advance monthly maintenance charges for 12 months or

any amount of ah, account of Ih-MS. Moreover, neither the

occupation certiflcate,'of the project has been received nor the

complainants have been offered possession of the allotted unit. So,

these issues can'ohly,,be raisedrafrLer the receipt of occ:upation

certificate.

G.6. Direct the respondent to ,kindly handover the entire
possession of the unit of the complainants, once it is rreadY, in
iff respects and, not to fOrce an incomplete unit tvithout
proper road, electrification of the roads, functioning of the
club etc. and other things which were assured in the
brochure, as the , complainants had booked a unit in a

complex based on the brochure and not a stand'alone rshop.

In such a situation no direction can be given to the respo ndent to

handover the possession of the subject unit, as the possession

cannot be offered till the occupation certificate for the subject unit

has been obtained.

Complaint No. 3675 of Z02t
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G.7. Direct the respondent to not to ask for any charges r'rrhich is

not as per the BuYer Agreement.

It is a well-settled principle that tlte promoter shall not charge

anything which is not part of the builder buyer's agreement.

H. Directions of the authoritY:

58. Hence, the authority hereby passes this order and issue the

following directions under section 37 of the Act of 2016 to ensure

compliance of obligation cas!.rr ,! n the promoter as per the

function entrusted to the autlio tll'Under section 34(0 ol'the Act

i. The respondent is directed to pay assured rerturn as

agreed upon between the parties from the date of

payment of assured return was stopped till offer of the

possession of the allotted unit as per clause 5 of the

memorandum of understanding dated 02.05'2013'

ii. The respondent is also liable to pay the arrears of assured

returns as agreed upon up to the date of orcler with

interest@ 7.30o/o p.a. on the unpaid amount as per proviso

to the section 34t11 of th,: CPC i.e., the rates at which

lending of money:; is being rnade by the nationalized banks

for commercial tr;ansactions;.

iii. The arrears of assured return accrued besides interesl:

would be paid to the comprlsinants within a period of 9ct

days from the date of this order, after adjustment dues if

of 2016:
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any from the complainants and failing which that amount

would be recoverable with interest at the rate of 7.300/0.

p.a. till the date of actual realisation.

iv. The respondent shall not charge anything frrcm the

complainants which is not the part of buyer's agreement.

Complaint stands disposed of.

File be consigned to registry.60.

v.r -+-; "' i @n-+2T- 
t '-- -tr.-\z-\

Kumar Goyal) (Dr. KK Khandelwal)
Member Chairman

. .l

,-1.

(Viiay Kumar

Haryana Real Estate Regulatory Authorify, Gurugram

Dated: ?-5.0L.20212
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