HARERA

& SURUGRAM Complaint No 2860 of 2021
BEFORE THE HARYANA REAL ESTATE REGULATORY
AUTHORITY, GURUGRAM

Complaint no. § 2860 of 2021
Date of filing complaint: | 26.07.2021
First date of hearing: | 02.09.2021
 Date of decision 11.02,2021 |
Dev Yash Projects and Infrastructure
Private Limited (Through Principal Officer)
R/o: 383, Bhera Em:]an.:gr-aﬁag;l;_alm Vihar,
Delhi-110063 : Complainant
1. | M/s 55 Group Pﬁ’yt@
2.| M/s Shiva Proflus Pvt. Ltds
Both R/o: S
Gurugram 1 AN L Respondents
CORAM: \eN I I n_ﬂf &)
Dr. KK Khandelw “:’5” ’ T:ft:f Chairman |
Shri Vijay Kumar Guygﬁf_;. TE HEGW Member
APPEARANCE: g
Sh. Sanjeev S d'fzﬁpa% A o W Complainant
Sh. Aashish Chopra (Advocate), .| Respondents |
1 ] r 1‘- .I i
ORDER |/ |\

The present complaint has been filed by the complainant/allottee

under section 31 of the Real Estate (Regulation and Development)
Act, 2016 (in short, the Act) read with rule 28 of the Haryana Real
Estate (Regulation and Development) Rules, 2017 (in short, the

Rules) for violation of section 11(4)(a) of the Act wherein it Is

inter alia prescribed that the promoter shall be responsible for all
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obligations, responsibilities and functions under the provision of

Complaint No 2860 of 2021

the Act or the rules and regulations made there under or to the

allottee as per the agreement for sale executed inter se.

Unit and project related details

The particulars of the project, the details of sale consideration, the

amount paid by the complainant, date of proposed handing over

the possession and delay period, if any, have been detailed in the

following tabular form:

S.No.

Heads

1r

Project name a%ﬁﬁ%ﬂi _I _
&

2. Project area _f T3 "x
3. | Nature of tg&ﬁ-ﬁeﬂ ik Gr&nﬁ Hnuiprt&pmplﬂx
4 i ( 'ﬁlnrzﬁ 1 EE&WHDH and
092024
5. =/
ted 01.05.2019
/2019/23
6. 4A on 4t floer ih building no. B-8
[ﬁqnﬂurql qn p,agf: no. 20 of
tam,pﬂafnt]
T Unit measuring [super 22B0sq. fr.
area) {Annexure-l on page no. 20 of
complaint)
8. Date of allotment letter 10.09.2012
(Annexure-R1 on page no. 19 of
reply]
9. | Date of execution of Not executed
builder buyer agreement
10: | possession clause 8. POSSESSION
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(Taken from another
complaint bearing no.
4359/2021 of the same
project as the BBA duly
executed between the
parties is not on the file)

KR yoi the date of signing of this

“\l.the possession of the flat within a

j iﬁs,a;

8.1 Time of handing over the
possession

“Subject to terms of this clause and
subject to the Flat Buyer(s) having
complied with all the terms and
conditions of this agreement and
not being in default under any of
the provisions of this Agreement
and complied with all provisions,
formalities, documentation etc,, as
prescribed by the Developer. The
developer proposes to hand over

of thirty-six (36) months

derstands that the
he entitled to a
0 days, after the

(36) months, for
ining the

pccupa te in respect of
the firoup q‘g}g‘g Complex.”
in ] T ::.I—l
T g/
date of possession being taken
date of allotment i.e,
as more than 10% of
ﬁideratlﬂn of Rs.
lil ii 5.51 12;‘5“;%“!'
/11y | prestpkenesbooking amouat)
12. | Total sale consideration !H;“i,ﬂgﬁ}éa’}l
(Annexure -11 vide applicant ledger
dated 25.06.2021 on page no.46 of
complaint)
13. Total amount Fﬂid h:p' the Rs. 3+r??rﬂ Duilr__
complainant up to S :
03.01.2014 (Annexure -11 vide applicant ledger
dated 25.06.2021 on page no.46 of
complaint)
14. | Payment plan

Construction Linked Plan
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(Annexure-R1 on page no. 24 of
reply]

15. | Demand letters for 23.02.2015, 27.07.2016,

T‘EI'I'IE-JIIIZI.I:IE amount due 17.11.20 15r 08.04.2016,
25.08.2016, 14.03.2017,
18.06.2018, 15.12.2018,
27.092020

16. | Cancellation letter 16.07.2021

(Annexure-R4 on page no, 59 of
reply)

17. | Occupation Certiflcate< 5ﬁﬂﬂhtamed

o at

B. Factsofthe complaint:

3.

Mﬁ“’

That the respondent no, 2, jﬂjs higa Profins Pvt. Ltd. owes
various parcel of | tain d‘pne\‘ﬁ%x 81 of 2011 and
entered into a dmrelwp ment with the
Ltd. floated a group

I%;ax dhﬂtfﬁzg 4-85, Gurugram,
-?e}a]:undents and the

45:. “blyer agreement on
17.10.2013 wherein the was allotted unit no 4A,
building no. B-8, - nnﬂ%pdﬁ;%s%m@ﬂ (%FL along with one
reserved parlﬂng iaptﬁtglmn fur a tqtal mns:deraﬂun of Rs.
1,21,12,200/- as lze Eﬁé&llléﬂ]u ﬁf"mi"murif dated 25.06.2021
and the complainant has already paid Rs. 34,77,000/-, That as per

housing comple
Haryana called a

complainant enter

clause 8.1 of the agreement, the possession of the unit in question
was to be handed over within 36 months from the signing of the
BBA and grace period of 90 days for applying and obtaining
occupation certificate. That the vacant and peaceful possession of
the Unit was to be handed over by 17.10.2016 (after 36 months).
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That It is pertinent to note that the respondents have failed to

offer the possession of the unit in question till date even after a
delay of 4 years 9 months (till 15.07.2021) despite having
extended the RERA registration with the Hon'ble Authority which
was valid till 31.12.2020 and the same has been expired now.

4. That it is further pertinent to note that the respondents have been

issuing frivolous demand letters to the complainant without

having provided the constructios
‘\.t o
the requisite certificate necess:

us or procurement of any of

to the complainantThat the" ant aggrieved of having not

received possession :session charges on time

C. Relief sought by | mplalnﬂnt i

\
5. The complainant h% ’Jﬁht F&lln‘lnqg rhlﬁg}?
i. Direct the resp : ts l:-:{lI hihdb?ﬂl“é‘l@’ 1?'xiiu.'.',..':u':lt and peaceful

g |
possession '{‘ TE REG
ii. Direct the re ag F_Ei ﬁ the total amount
paid by the ﬂ mﬂs te of interest as
per RERA ﬁﬁ&;ﬂrf_’f i-claﬁe ﬁd’.PF*‘S?ﬂ\?N“}' date of actual
physical possession.
D. Reply by respondents:

6. That the complainant has miserably and wilfully failed to make
payments in time or in accordance with the terms of the allotment
It is submitted that till date the total delay in rendering the

payment towards due instalments by the complainant is approx.
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17604 days on various occasions under different instalments. It is
further submitted that the complainant has defaulted in making

Complaint No 2860 of 2021

timely payment of due instalments right from the inception. It is

pertinent to mention here that the complainant has not fulfilled

his obligation and has not paid the instalments on time that had

fallen due, despite receipt of repeated demand letters and

reminder letters. The following payment sheet clearly shows the

I e

Event

Dug Date

At the time of
booking

19.07.20
Z

At the tme of
Allotment

454 Day of
| Allotment

On or Before

14.00.
2

29.1020%

2

On or Before
455 Day of
Allotment

[Tax Revised)

26.10.2

Due
W

209

delay in number of days in u%lgﬁ _g;ment by the co

¥

1,75,
9

On
Commencem
ent af
Construction
Waork

15.07.201
3

n
Commencem
ent of
Construction
Work  (Tax
Revised)

15.0;,@; u,}'ﬁ

mplainant:

Amount

Unpald

Cneludi
og

56,791

s | % |BEBE

11188

287

47

133,59

e[ 057 |

On
Completion of
Lower
Basement
 slab

05.03.201
a

12,0946

Mot Paid

16,186
NIL &4

43,240

a8

On
Completion of
Ground Floor
Slab

0%.08.201
5

6.07,603

Not Paid

22.26,2

24493 e

NIL

22

On
Completion of
28 Flogr Slab

2T.11.201
B

6,008,477

Mot Pald

28,347

25,367 WL

21
1]
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On 01.07.201 34878 | 15
Completion of a 653,094 | NotPald | 69984 | NIL 18 | 18
SﬂFt-nanhI:
cumpleumurt““’;“‘ 653,094 | Noteaid | 69064 | N | 14031 13
% Floor Slab
O
!l:::ipﬂeﬂ;nﬂ:: ﬂl.ﬂ;.iﬂl 653.094 | NotPaid 695,84 NIL -i'?,'l-l;,': ::
Elab
O
Completion of
Brick Work in | 1703200 | 653004 | NotPaid | 6994 | N | BT 14
within the
Apartment
HVAT Booked
and 54593 | 14
demanded 42 | B2
upto 2014
O
Completion of
Internal
Plumbing,
Elactrical 61,124 | 11
Conduiting & I8 | 55
IntErnal
Flaster within
the
Apartmont
(in
Completion of 67655 | 97
Final Flowor 14 [
Slab
HVAT Booked
for FY 2014- e B
15 01 ]
n
Completion of i
External 74134 | 31
Plaster  n 63| B
= "GURLIGRAIM
X 19184 9\ ~.'_I"\

TOTAL DUE

AS ON 17
27082021 - - — 656470 sgﬂ'u:' 1"“&: bl
WITHOUT 4
INTEREST

It is submitted that the complainant has frustrated the terms and
conditions of the allotment, which were the essence of the
arrangement between the parties
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It is submitted that the respondents have proposed to deliver the

possession within 36 months plus 90 days grace period from the
date of signing of the buyer's agreement by the complainant.
However, in the present case the complainant has till date did not

sign the buyer's agreement.

It is submitted that the complainant has not signed the builder
buyer agreement till date despite the reminder letter dated
21.08.2020 sent to the currgpi‘,ain‘ml: by the respondent. It is
submitted that the period qu

be done from the date utglg% :

present case the co

buyer agreement

upon. It is deni aﬁ ted Lh_gj: thffumplamﬁl;li has already paid
Rs. 34,77,000/-; uw er, the fa-::t is that the c:m!plainant has only
paid an amount ofRs. ! Cﬁlﬁl l]ﬂ'l]f | ;-"F;:‘:r.\,-"‘
That on 10.09.2012 %P Lammv.g;f allotted unit no. 4A, 3
BHK + PR + SR having an appruiﬁﬁﬁtﬁ'ﬁper area of 2,280 sq. fit. in
the building-8 ui,j ﬁjmﬁ ﬁhe basic rate of
Rs. 4,550/- per sq R Charges (PLC) of
Rs. 175/- per sc! ﬂ Ektﬂirna} Dmlupmenr Ularges (EDC) of
Rs. 355/- per sq. ft, Infrastructure Development Charges (1DC) of

Rs. 35/- per sq. ft. to be payable as per the payment plan. It is
submitted that the sale consideration of the flat booked by the
complainant was Rs. 1,21,12,200/-. However, it is submitted that
the sale consideration amount was exclusive of the registration
charges, stamp duty charges, service tax and other charges which

were to be paid by the complainant at the applicable stage. It is
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submitted that the complainant defaulted in making payments

towards the agreed sale consideration of the flat from the very
inception. It is submitted that complainant made payments on
15.07.2012 of Rs. 12,60,000/-, on 01.12.2012 of Rs. 11,44,000/-
and on 11.12.2013 of Rs. 8,00,000/-, It is submitted that initially
on account of non-receipt of the instalment amount on time
despite reminder, the respondents had as per the terms of the
allotment issued a final re_mj_l;lltj:i:'ﬁ:_l:;!:llated 08.10.2013 and final

T}

notice dated 07.12.2013 to tha '

_f::ﬁinant However, on account

allotment of the unit 1ﬂ!:llt‘. “cancelle :]'-];al: thereafter a demand
letter dated 23.0 fo r RS ﬁi’:ﬁ?as issued to the
complainant ho

the  ¢o }i{l\ to make any
payment. It is @ itted ti:at ther demand letter dated
27.07.2015 for R 086 /- a.ls-;:ris gﬁ";h the complainant

however no payme Jﬂfw!ug@& y I?) ﬁ.éﬁg&!}i‘m&nt That another
demand letter dated 1:’&1.29;5: for 1s729,33,516/- was also

issued to the com hnyvq-hu no pa;rmaut was made by the
complainant. Thata 15,1 mnﬁ} ﬁdi,lggremdated 08.04.2016

for Rs. 37,26,183 /< 'Wwas Esuetl @g j::gmﬂaipant, however again
no payment was fﬂ') dLé b}' the ﬂu‘fﬁﬁlainant. That again another
demand letter dated 25.08.2016 for Rs, 45,08,492 /- was issued to

the complainant, however again no payment was made by the

complainant. That another demand letter dated 14.03.2017 for
Rs.55,34,720/- was Issued to the complainant, however again no
payment was made by the complainant. That again another
demand letter dated 18.06.2018 for Rs. 78,26,893 /- was issued to
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the complainant, however again no payment was made by the
complainant. That again another demand letter dated 15.12.2018
for Rs, 89,93,704 /- was issued to the complainant, however again
no payment was made by the complainant. That again another
demand letter dated 23.09.2020 for Rs. 1,16,74,691 /- was issued
to the complainant, however again no payment was made by the

complainant.

'\.f'hl-

accordance with the terms and con d r[“ ons as well as payment plan
.r._J.. . H
annexed with the allot etteér and.as such the complaint is
e ; AV |
liable to be reje It s }wt out of the sale

consideration of

\}f/zﬁﬂﬂ-ﬁwui fhE Eat;:,tl;_e amount actually
paid by the mmpia’h. tis Rs. 32,04?&:1{1; |i[: qpmx 269 of the
th ﬂat hﬂnlqed hy E*‘*

sale considerati mmplainant. It is

submitted that E’I q_?gri E' qn :[?:I}t agreed that the

payment will be e'a plan (construction-
..!-"

linked payment plan) Wﬁiﬁ i‘:he allotment letter but the

complainant, ho ﬁ ents towards the

agreed sale consi n=nf H’r -the ry inception and

the last payment E‘?ﬁ'?ﬁd&h}r t"lg :g;hp‘lgma‘fttd on 03.01.2014 and
since then no payment has been made by the complainant. That
various demand letters and reminders were sent to the
complainant to make the outstanding payment, but the
respondent's request fell on deaf ears of the complainant and the
complainant did not pay the outstanding dues pending against the
said unit.
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10. That on 16.07.2021 the respondents again called upon the
complainant vide letter dated 16,07.2021 with an opportunity to
cure/rectify the default within 30 days failing which the unit of

the complainant shall stand cancelled. However, the complainant

did not bother to make the payment and therefore the
respondents were constrained to cancel the unit w.e.f. 24.08.2021.
That as per clause- 8 and 13 of the allotment letter dated
10.09.2012, the respondent is pu!l‘jﬂ;ed to forfeit the earnest money
ie. Rs. 12,11,200/-, brukerﬁ;& '- 5. 2,73,000/- along with the

taxes of Rs.2,55553/- and “interest as on 16.06.2021 of

YhugT
Rs. 56,14,924/-. Refepenee Wj&“ de to'clause 8 and 13 of the
; AR ETNY

e .\
allotment letter: t'-h."____q"' -,\{:‘;L\
8,"The Applicantagrees that ﬂm: uf e-amount(s) paid/payvable by
him/her/them toward thff-' the Com all treat 10%
of the Sule Pricglas earnest money | to eniu Ifillment, by the
Applicant of the.tarms gnimq,dfr ns s € d herein,
The Company a oplicant here the money paid

nsperthepuym'fﬂ ‘shal e unlt only. The Applicant
hereby authorizes the Company to forfeit grnest money along
with the (nterest paid, due dlong with any other amount
of non-refundable nﬂtun&' in Mﬂﬂ fu Ifilment ﬂfthe terms and

conditions h Fu y the Applicant
to sign ﬂr.l-n‘ ment within
thirty (30) dﬂ_l.'! e umpa

1L
13."...u.........-In'h;g Lf’n'ﬂn}- of 6 du_rs in ma’Hr.rh rﬁe payment by
the Applicant to the Company as per the Schedule of Payments, the
Company shall have right to terminate the Allotment/Agresment
and forfeit the Earnest Money..........."

That as per the two clauses mentioned above, the respondent is
entitled to forfeit 10% of the total sale consideration along with
taxes paid by the respondent. That the project is however
complete in all respect except for the finishing work which is
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being carried out. The respondent is in the process of obtaining an

occupation certificate once the finishing work is complete.

That it is to be appreciated that a builder constructs a project
phase wise for which it gets payment from the prospective buyers
and the money received from the prospective buyers are further
invested towards the completion of the project. It is important to
note that a builder is supposed to construct in time when the

prospective buyers make paymﬂ;:d;s in terms of the agreement, [t

is important to understand t "fParhcu]ar buyer who makes

3 '.‘-

payment in time can also. nﬂ?l:/rﬁ“#&ﬁ'l‘&gated if the payment from
other perspective b gz."dhﬂi ni r‘t:aﬂph lq,ﬁme It is relevant that
the prﬂhlems and es fs!bbc! ﬁ?“ﬁ’le d@u&iqjﬁer or builder have

to be considere ad udjcatlpg’ﬁﬁqlplahts of the prospective
buyers. It is rel ngte ar%;hé slo‘-w pgc! nﬁ' work affects the
interests of a d h*. hus to Hh}r ﬁi’u-*mt:reased cost of
construction and i ;u i;gﬂ uggtke;s, :;nntracturs material
suppliers, statutory ren etcalt hmﬂﬁt respectfully submitted
that the 1rregu1agald msuEQErt%’ paﬁ'hgnt /by the prospective
buyers such as dﬁ-ﬂﬁmplainanf freezes I:'EF. hands of developer /
builder in prucee@ fmbm_'ds tlljxely {ZIJ_II'_I,[I_]Eﬂg]I]'H of the project.

That it is further submitted that since there is no concluded
contract executed between the parties hence, the respondent
cannot be made liable as per the provisions of Section 18 of the
RERA Act.

It is submitted that the complainant was intimated about the
status of construction from time to time. Furthermore, the

Page 12 of 20



13.

HARERA
- GURUSW Complaint No 2860 of 2021

complainant is aware that the payment plan with respect to the
unit in question is tl&e construction linked payment plan and that
all the payment requests were raised by respondent from the
complainant only after completion of the construction milestones
and the same is evident from a bare perusal of the payment
requests Issued by the respondent. It is also submitted that the
complainant never raised the objection with respect to the
demand letters and is now rqlsi‘agf{i:.rnln us allegations against the
respondent. The mmplalnd@_' '_:_%ultlng in complying with

nt letter now wants to shift

the terms and conditions ggnﬁ i

f
the burden on the pamf‘ th Mhdehr.*&hereas the respondent
has suffered a Iu}(ﬁﬁ;{wﬁ%ﬂg&m\ﬂ\ﬁﬁemu}tem like the

present mmplanﬁﬁ It is submitted that the complainant after

itself failing to m@ {1& paymen;s n,lu time nanlhgl: expect delivery
. | ] >

Copies of all the rel%:l %_@hﬂ?le;b%ﬁn filed and placed on

record. Their authentic ﬁiﬂ_ﬁjjﬁpﬂé Hence, the complaint

can be decided o fis ghfanw Kﬂ documents and
submission made’by the partles.

of possession.

E. Jurisdiction of th{ajuélgl{ltfﬂ_r} I;x'j I</AlVI

14. The plea of the respondent regarding rejection of complaint on

ground of jurisdiction stands rejected. The authority observes that
it has territorial as well as subject matter jurisdiction to adjudicate

the present complaint for the reasons given below.

E.1 Territorial jurisdiction

Page 13 of 20



HARERA

S GURUGRAM Complaint No 2860 of 2021

As per notification no. 1/92/2017-1TCP dated 14.12.2017 issued
by Town and Country Planning Department, the jurisdiction of
Real Estate Regulatory Authority, Gurugram shall be entire
Gurugram District for all purpose with offices situated in

Gurugram. In the present case, the project in question is situated
within the planning area of Gurugram district. Therefore, this
authority has complete territorial jurisdiction to deal with the

present complaint.

Be responsible \fal
under the provisigns:g

thereunder or to thealh e LRER
the association of allbttees i a .%“hﬂ the conveyance of
all the apartments, plots er. | ] e case may be, to che
aliottees, or th areas.to t : j‘%ﬁanfp(( allottees or che
competent authariy osthe casemaye: | - /"

Section 34-Fun of the ? e 04 B

34(f) of the A ﬁﬁq_ﬂ,L 6; %géggjuhﬁau;am of the obligations

cast upon the promoters, the allottees and the real estate agents
under this Act and the rules and regulations made thereunder.

S0, in view of the provisions of the Act quoted above, the authority
has complete jurisdiction to decide the complaint regarding non-

compliance of obligations by the promoter |eaving aside
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compensation which Is to be decided by the adjudicating officer if

pursued by the complainant at a later stage.
F. Findings regarding relief sought by the complainant:

F.1 Direct the respondents to handover the possession and pay
the interest on the total amount paid by the complainant at
the prescribed rate of interest as per RERA from due date of
possession till date of actual physical possession.

Before dealing with the |ssud@fa§ay p-ussessmn charges, it is to

Y

be seen as to whﬂ}hkrh.thi -ancel gn qqlf unit made by the
s vide Iq:.tnr ;:Lgted Jkﬁrﬂ?uzuzl is legal and
valid. The unit d ﬁ$ above was allotted ta- I:J'I;E complainant by
110.09. Eﬂlﬁﬁ?r a tﬂtai.ﬁupﬁffﬁs 1,21,12,200/-
. lotment ]f'he cumg}hlnaﬁt started making

@[E.'It(eﬂ unit and paTﬁ*a total sum of Rs.
34,77,000/- up to 03. ' 'ﬁii“ ﬁ&ng w’ib'f( s its version that a flat

buyer agreement ]g‘ exg;ute;d:be een, th_e a;rtles with regard to

respondents/buil

the respondents
. In pursuant to

payments against

31'1‘1,3 bu’i t uglﬁgu l'ﬁg; been denied by

the respondents/bullders, Even otherwise no agthenticated copy

allotted unit on

of the same duly signed by both the parﬂes has been placed on
record. The respondents received more than 10% of total sale

consideration at the time of booking.

In this particular case no BBA has been signed and only an
allotment letter dated 10.09.2012 has been submitted by the
complainant and also agreed to by the respondents, This

allotment letter provides for broad terms and conditions for
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allotment of unit in "The Leaf S.S. City Gurgaon". The payment is

being sought by the respondent on the basis of this allotment
letter only and also the cancellation notice has been issued on the
basis of this allotment letter. In absence of formal BBA having
been signed between the parties, this allotment letter is to be
treated at par as BBA as the terms and conditions for allotment
have been relied by both the parties on this basis. The
respondents cannot take the H}qﬂﬂwt for certain things he will
depend on allotment letter and f " qﬂ1&r things he will take the
plea that no BBA has been sig {-ﬁ

. f ' ‘:Ehé J ,dd%}w\nl}[kdem for payment of

due amount sent ¥ e réspﬁ!’iidﬁh‘fs ththmcumplamant with
effect from 23. {E 15, 27,072016, 17; 113?15 08.04.2016,
25.08.2016, 14. ua;’?ﬂg? 1,5015 2018, 15‘12&&55 and 27.09.2020
allottee failed to TTHRT“‘:}““WUE aghulatat;?e allotted unit. So,
it led to cancellatio DE'itS”uni_t mﬂdﬁ.le'{tur dated 16,07.2021. But

whether the ﬂancellaﬂunwa‘@_biﬁﬂ&.sﬁpundent builder is valid
in the eyes of la e into force with effect
from 01.05 Eﬂl:ﬁaﬁem r&ga is &gﬂtwe No doubt,
the allottee f:ailqd_m ﬁa{_*-,!{fﬁm Lren;#lpt]tﬂ m;nuunt due despite
reminders detailed abuue but the respnndent builder could have

It has come on the

been cancelled the allotted unit by following the due procedure of
law. To deal with such type of situation, the Haryana Real Estate
Regulatory Authority Gurugram framed a regulation bearing no.
11 of 2018 known as "Haryana Real Estate Regulatory Authority
Gurugram (Forfeiture of earnest money by the builder)
Regulations, 2018" which provides as under:
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“the forfeiture amount of the earnest money shall not exceed more
than 10% of the consideration omount of the real estate ie
apartment/plot/building as the case may be in all cases where tae
cancellation of the flat/unit/plot is made by the builder in a
unilateral manner or the buyer intends to withdraw from rhe
project and any agreement containing any clause contrary to Che

aforesaid requiotions shall be void and not binding on the buyer.”

But admittedly while cancelling the unit on 16.07.2021, the
respondent/ builder did nertﬁaf- Fntlpw the provisions of that

regulation nor returned the l;f' g  amount after deducting the
l,i:' af_!-“'r‘jr‘i'

s | j 1 l-‘.ﬁ
The complainant h @Wﬁﬂ ﬁﬂ‘th’ﬁfgah{fllatiun of the unit
has been done reapunﬂenﬂfs / hl:?fdﬁs because of non-

hars- ruquLLB |:| lb to that. The
t

]latiun has been

L{g‘ﬂ m:iuns dpal.{ Ighent and failure of

the allottee to make ay %wl nstruction link plan.
Accordingly, the cancellation-is. Lai“cbtﬁ‘he valid as agreed by both

the parties. Now ﬁe% %uq{@orﬁmn@@ zs}Ihether the refund

is proper,
) I __.| I' o I _I'. \

The complainant submitted that the flat buyer agreement was

amount of earnest mon

payment and
respondents/bui

done as per the

executed on 17.10.2013 and as per clause 8.1 of the agreement,
the due date for delivery of possession is calculated from 36
months from the date of signing of that agreement which comes
out to be 17.10.2016. The respondents contended that no flat
buyer agreement has been executed. A letter dated 21.08.2020
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was also sent by the respondents requesting the complainant to

execute the builder buyer agreement. The allotment letter was
issued by the respondent on 10.09.2012. No authenticated
document has been placed on the file by both the parties proving
the due execution of builder buyer agreement on 17.10.2013. As
has been held above, the allotment letter alongwith broad terms
and conditions annexed with it may be treated as BBA as the same
has been taken basis for see%p_ayments and taking action
against the allottee on no n-ﬁyf il éfﬂue instalments.

Considering the Mentﬁﬁudﬁfﬁﬁﬂﬁaumurity calculated
due date of pos I’mm the d&t&u{ allogaﬁgnt ie, 10.09.2012

of, the tal sale l:unsideraﬂun of Rs.
ép u'-tm 1 'F.'uFBE an%ﬁ as bunking amount.
i5e ing‘.cﬁ%sr,di:t to be 10.09.2015

T e \1‘_‘.
excluding the grace per mi, E REGY.”

_.,_..-"'
Also, the attentio ﬁcﬁiﬂiﬂﬁmﬁw the counsel for
 clause's and 13 6
the respondent t 1"’I:héIL broad terms and
conditions for alFQEmmt‘ ufunit asjnméxed '.‘u',itf: allotment letter
dated 10.09.2012.

as more than

=

The cancellation was held to be valid as the allottee failed to make
payments as per the demand letters issued from time to time as
has been mentioned in the proceedings. Although the cancellation
seems to be as a reaction to filing of a complaint with the
Authority but fact of the matter is that the allottee has also failed
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to make due payments as per demand letters issued from time to

time and neither any document has been placed on record

regarding demands being unjustified.

It is also a fact that the allotment of the unit was made on
10.09.2012 and allottee has paid more than 10% as bocking
amount. The occupation certificate for the building/tower in
which the subject unit is situated has still not obtained by the
promoter even after a Iapsel.@gqre than 9 years. There is
certainly lapse on the part uf' he promoter and the allottee could

AT ¢ he has informed the
promoter that he is e 'Eﬂlr account of delay in
completion of th &Erﬂ the allotment
has been made iwtﬁe ame ptﬂJEf.:t,ﬂfra due dﬁ- pf possession has
been taken to fruni the- dat# ﬂlf signing of the
agreement. Huwj&g re um‘.le pmﬁa{mr after cancellation
of unit was re né:d“ m r;f I:I i’he amount to the
complainant/allottee aﬁer:.._;_ﬁf ;\iﬂﬂlﬁhuﬁs. But the respondent/

promoter has be ing oney sincercancellation of the
unit on IE.UF.EUHEE% Rtl d to %:ake the payment.
So, keeping in @{t_l}'& £nﬁmﬁsj _ef::-j}HqFEr- and equity the
promoter is directed to refund the amount taken from the allottee
after deducting 10% of the basic sale price of the unit which is
treated as earnest money. The interest @ 9.30% p.a. on the
amount to be refunded is also allowed as that money was used by

the promoter owing that period from the date of cancellation till
the date of its payment,

Directions of the authority:
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15. Hence, the authority hereby passes this order and issue the

following directions under section 37 of the Act of 2016 to ensure
compliance of obligation cast upon the promoter as per the
function entrusted to the authority under section 34(f) of the Act
of 2016:

i. The respondents are directed to refund the amount
after deducting 10% of the sale consideration of the
unit as per clause 8 of the allotment letter dated
10.09.2012 read with Regulation 11 of 2018 framed by
Haryana Real Estate Regulatory Authority Gurugram
within 90 days from the date of this order.

ii. The respondents are also directed to pay interest @
9.30% p.a, on the refundable amount from the date af
cancellation l.e. 16.07.2021 till the date of its payment.

16. Complaint stands disposed of.

17, File be consigned to registry.

T 4+
(Vijay Kumar Goyal) (Dr. KK Khandelwal)

Member Chairman
Haryana Real Estate Regulatory Authority, Gurugram

Dated: 11.02.2022
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