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AUTHORITY, GURUGRAM

Complaint no. 2860 ofZOZL
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CORAM:

Dr. KK Kh:rndelwal : Chairman

Shri Vijay Kumar Goyal " 
:

Member

APPEARANCE:

Sh. Sanjeev Sharma (Advorcate) Complainant
!W;_W

Sh. Aashish Chop,pa,,(Advocate), -, Respondents

ORDETI

1. The present complaint has been filed by the complainant/allottee

under section 31 of the Real Estate (Regulation and Development)

Act,20L6 (in short, the Act) read with rule 28 of the Haryana Real

Estate [Regulation and Development) Rules,20L7 (in short, the

Rules) for violation of section 11(a)(a) of the Act wherein it is

inter alia prescribed that the promoter shall be responsible for all

Dev Yash Projects and Inlrastructure
Private Limited (Through Principal Officer)
R/o: 383, Bhera Enc

Delhi-110063
im Vihar,

Complainant

Versus

1. M/s SS Group Private Limited

Respondents

2.
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HARERA
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obligations, responsibilities and functions under the provision of

the Act or the rules and regulations made there under or to the

allottee as per the agreement for sale executed inter se.

A, Unit and proiect related details

The particulars of the project, the details of sale consideration, the

amount paid by the complainant, date of proposed handing over

the possession and delay perioQ,,id,any, have been detailed in the

following tabular form: ;Lr'#+li'r.:Lt.lr lIWr.1.+r ritii

S.No. Heads "ffi;:
rmation

7.
,i,,: :Le ector-Bs' Gurugram

2.

3. Nature of thb loiect Grourp Housing complex

4. DTCP licens
validity stai

e no, and
US

81 of 20tl dated 76.09.201,1 and
yaliitup to 15.09,2024

5. RERJ\ Registered/ not:

registered 
I

$
ffi

*a- SA"%&b

tu
01.05.201.9

RERA Registration valid up

to '; : -b 6

31.12.20L9

6. Unit no. r4A.iih 4tHlagdrifh building no. B-B

[Aurrexure-l qn p-Age no. 20 of
complaint) :

7. Unit measuring (super
areaJ

2Z8o'sq,"ft. 
-"

(Annexure-l on page no.20 of
complaint)

B. Date of allotment letter L0.09.2072
(Annexure-Rl on page no. 1.9 of
reply)

9. Date of execution of
builder buyer agreement

Not executed

10. Possession clause B. PIDSSESSION

Page 2 of2O
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(Taken from another
complaint bearing no.
4359/2021 of the same
projerct as the BBA duly
executed between the
parties is not on the file)

ffi
ffitu

8.1 Time of handing over the
possession

"subject to terms of this clause and
subjr:ct to the Flat Buyer[s) having
com;plied with all the terms and
conclitions of this agreement and
not lleing in default under any of
the provisions of this Agreement
and complied with all provisions,
formalities, documentation etc., as

prescribed by the Developer. The

on of the flat within a
t of thirty-six (36) monthsrty't----J\

ghe date of signing of this

expiry of thtrty-six (36) months, for
appllying and obtaining the
occupation certificate in respect of
the rGroup tlousing Complex."

77. Due date of delivery of
possesslon

ffiffiw
ffi* *$rc*

:t ::' ::

10.ctg.2015-. ,=

,ffiUr date of possession being taken

l XtO u date of allotment i.e.,

10.09.2012 as more than 100/o of
-the 

total sale consideration of Rs.
:.

1,21-,12t2007; 1.u., Rs. 1 2,60,0 0 0/-
was takenas booking amount)

12.
{ r I € .. . '., I

Rs. i,2i,12,200/-;

(Annexure -ll vide applicant ledger
dated 25.06.2021 on page no.46 of
complaint)

13. Total amount paid by the
complainant up to
03.07.20t4

Rs.34,77,000/-

(Annexure -ll vide applicant ledger
dated 25.06.2021 on page no.46 of
complaint)

14. Payment plan Construction Linked Plan

Page 3 of?O
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(Annexure-Rt on page no.24 of
reply)

15. Demand letters for
remaining amount due

23.02.2015, 27 .07 .2016,
77 .11.20t5, 08.0 4.20L6,
25.08.20L6, 14.03.2077,
1.8.06.2018, 15.12.2018,
27.09.2020

76. Cancellation letter L6.07.2021

(Annexure-R4 on page no. 59 of

r,,eply)

17. O ccupation Certificate -';-'r i',1

Facts of the complaint:

ffi
ffi
smh c"i
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; ise,pt=-o184-B 5, Gurugram,

-q.|re;rep'pondents and the- tu,q,- ;t -
complainant entered-ljngg 

, 
a ;hu.nldgl. buyer agreement on

t7.70.20L3 wherein the iOmplaimarff was allotted unit no 4A,

B.

3.

.,
building no. B-8, {3h floor,,3dmepsgringZ}p0 i* ft. along with one

i!{: l|$ *i '-.:;,u. ii "# : -; l'.

reserved parkingrsp4:u altofmll!, ftrl a total consideration of Rs.

1.,2L,L2,200 / - "r 
;pei#'fhe tdtennent: of account dated 25.06.2021

and the complainant has already paid Rs. 34,77,000/-. That as per

clause 8.1 of the agreement, the posrsession of the unit in question

was to be handed over within 36 m.onths from the signing of the

BBA and grace period of 90 days; for applying and obtaining

occupation certificate. That the vacarnt and peaceful possession of

the Unit was to be handed over by L7.10.20L6 [after 36 months).

Page 4 of2O
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That it is pertinent to note that the respondents have failed to

offer the possession of the unit in question till date even after a

delay of 4 years 9 months (till L5.07.202L) despite having

extended the RERA registration with the Hon'ble Authority which

was valid till 31.12.2020 and the same has been expired now.

4. That it is further pertinent to note that the respondents have been

issuing frivolous demand letters to the complainant without

having prol,ided the constru or procurement of any of

the requisite certificate necesg,4tffoi handing over the possession

to the complainant.That the cbmplairnant aggrieved of having not

received possession along with delay possession charges on tinte

is filing the present complaint before this Hon'ble Authority,

vacant and peaceful

ii. Direct the respoqflents, to:p?y tlre inteqest on the total amount
*i,'"s l','i,:-

paid by the cdinplainhnt atlttre p."d.iiU.d rate of interest as

per RERA from due date ,of lirxse!.sion till date of actual
':",,".. -..,t1 ,,;,i l; 't:- tL.._li '.':l-.,.? \ E lf ii I i l

physical possession.

Reply by respondents:

That the complainant has miserabllr and wilfully failed to make

payments in time or in accordance wjith the terms of the allotment.

It is submitted that till date the total delay in rendering the

payment towards due instalments by the complainant is approx.

C.

5.

D.

6.

i. Direct the respondents to hando,ver th€

possess ion

Page 5 of20
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77604 days on various occasions under different instalments. It is

further submitted that the complainant has defaulted in rnaking

timely payment of due instalments right from the inception. It is

pertinent to mention here that the complainant has not f'ulfilled

his obligation and has not paid the instalments on time that had

fallen due, despite receipt of repeated demand letters and

reminder letters. The following payment sheet clearly shows the

delay in number of days in m,1t<j1g payment by the complainant:
I

Event Due Date
Due

+ry+
,r,, 

-'* 4

*ri.*+r+
Datq

3L.07.20
lz

i.i.

Taxes

"+::.:

Actual
Ampun
t Paid

AmpunI
Unpaid
(Inclpdi

trg
Taxesl

Da
lls
Dsl
iu

At the time of
bookins

19.07.20Ll
2 ,;-i

10,0o,ct0
0

29,974
,.,.L2,60,0-. 00

t2

At the time of
Allotment

74.09.20I.,.
/. {,oz,zoi' : 7,015

56,791
0

On or Before
45th Day of
Allotment

.:: '
29.LO.?OL

, :,:.:

LL,75,6$|

'le
33,537

11,18,8
18 0

On or Before
45th Day of
Allotment
fTax Revisedl

29.1,0.20L
., 2+,8115

1,5.12.20
12

747

w#
?#1,44,0
g00

287

47

On
Commencem
ent of
Construction
Work

ts.o7.201,-L 1,33,886

I
4,788

1,33,Si9
9

0n
Commencem
ent of
Construction
Work (Tax
Revised)

I
s

1s.07.fl0L
3 \**

10,75,!i7
o

03.01,20
74

38,457
8,00,00

0

4,09,117
B

t7
2

On

Completion of
Lower
Basement
Slab

05.03.201
5

72,09,46
6

Not Paid 43,246 NIL
16,18,6

,I4
23
67

0n
Completion of
Ground Floor
Slab

09.08.201
5

6,07,603 Not Paid 24,493 NIL
22,26,2

'*7
22
10

On
Completion of
2nd Floor Slab

27.11.201
5

6,08,477 Not Paidl 25,367 NIL
28,341,7

"24

2l
00
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It is submitted that the complainant has frustrated the terrns and

conditions of the allotment, which were the essence of the

arrangement between the parties

0n
Completion of
Sth Floor Slab

0t.07.20L
7

6,53,094 Not Paid 69,984 NIL
34,87,i8

1tB

15
1B

0n
Completion of
Bth Floor Slab

01.07.207
7

6,53,094 Not Paid 69,984 NIL
41,40,'9

1"2

15
18

0n
Completion of
10th Floor
Slab

0t.07.20L
7

6,53,094 Not Paid 699,84 NIL
47,94,10

0t5

15
18

0n
Completion of
Brick Work in
within the
Apartment

77.08.20t
7

6,53,094 Not Paid 69,984 NIL
54,47,1

0t)
t4
7t

HVAT Booked
and
demanded
upto 2014

05.09.201
7

L2,2425 Not Paid ii --- NIL
54,59,',.'

4iz
t4
s2

0n
Completion of
Internal
Plumbing,
Electrical
Conduiting &
Internal
Plaster within
the
Apartment

::'t,ii ,r., i t

iil

69,976

b,l

NIL
61,12,,+

219

11
55

0n
Completion of
Final Floor
Slab

"T,q Not Paid NIL
67,65,1;

t,+
97
6

HVAT Booked
for FY 2014-
15

79.07.20L
I 35,687 Not Paid NIL

68,OI,"Z
0L

77
0

On

Completion of
External
Plaster in
superstructur
e

1,3.1,0.202

0
|i,12,2611 Not Paid NIL

74,13,,+
6,9

3t
B

TOTAL DUE
AS ON

27.O8.202L
WITHOUT
INTEREST

656670 32,O4,
000

74,13,,+
6'9

t7
60
4

PageT of20
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7. It is submitted that the respondents have proposed to deliver the

possession within 36 months plus 90 days grace period from the

date of signing of the buyer's agreement by the complrainant.

However, in the present case the complainant has till date did not

sign the buyer's agreement.

It is submitted that the complainant has not signed the builder

buyer agreement till date despite the reminder letter dated

2L.OB.2O2O sent to the comp'lainant by the respondent. It is
-t"t#l j, .

submitted that the period t{#ffi.$p over the possession has to

be done from the date ofsigniffi||ip'agr9.ement. However, in the

rnt has tillldate ai4not sign the builderpresent case the comPlaina
;fl.-'u*" *. ll ':''"

buyer agreementUlld,ufs sfich'"the, rieid clarqs-hu cannot be relied

upon. tt is deni"d j$"q,trted tlral the compl@i has already paid

Rs.34,77,0001-; howeyer, the fact is that the complainant has only
4 ;.' - ". , i t

paid an amount of F,s: -32,04,000/ti. 
'1 ,. "l -',.\'"'ft''"* : '

8. That on 10.09.zorzlat{fum"gr1nr1t-wa3=atlotted unit no. 4A,3

BHK + PR + SR having an dpproximtrtb super area of 2,280 s;q. ft' in

the building-8 "@& n{olefit}tu.*n ,.:*' utqr,u basic rate of

Rs. 4,550 /- per rfl ffr'at d prefJflenti,At i*btio#''Charges IPLC) of
r ^_*\ I l.

Rs. 175/- per sd"*S; ionxternal Development Charges IEIDC) of

Rs.355/- per sq. ft., Infrastructure Dtevelopment Charges (lDC) of

Rs.35/- per sq. ft. to be payable as per the payment plan. It is

submitted that the sale consideration of the flat booked by the

complainant was Rs. 1,21,12,200/-. However, it is submitted that

the sale consideration amount was exclusive of the regitstration

charges, stamp duty charges, service tax and other charges which

were to be paid by the complainant at the applicable stage. It is

complaint No 2860 of 
"202t

Pap;e B of 20
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submitted that the complainant defaulted in making palments

towards the agreed sale consideration of the flat from the very

inception. It is submitted that complainant made payments on

L5.07 .2072 of Rs. 12,60 ,000 f - , on 0 1.12 .2012 of Rs. 71.,441,000 / -

and on 1L.L2.2013 of Rs.8,00,000/-. tt is submitted that initially

on account of non-receipt of the instalment amount on time

despite reminder, the respondents had as per the terms of the

allotment issued a final re,pi_qget,,{ated 08.10.2013 and final

notice dated 07.1.2.2013 to thglEbfid"td
iisl,... ,r[.u1ii:

of the instalment amount,heifrt&t-Wiitpd by the complainant the
,'# 'Yi" ",..,,- .,,'\t, . i .|1 t r; fl,, ,,,1.^i , ,r rr _ r ___- _-^ -:allotment of the unit,w nbt,#iij&ha; rhat thereafter a demand

gr"^*,-' -, ' ,{ . l,:"i ' ,!{'

letter dated 23.02=%0i$dion$..$,:.]$,16,32'0/: was issued to the
'* ., '"I *tl

.t' s' ,:- ;
complainant no.ft1ffiefl *:. 

Id*plerinant fttl. to ma}re any

payment. It is ,hffiSitt.a- dhdt arlother $emAna letter dated
iu{l: I ,,',, 6r

27.07.20L5 for RSj 22,20,086/- was also issued tb the complainant';\ 
.fif 

qgffidin'nt' That arnotherhowever no paymehtiwas mqde

demand letter dated''1,7':1,trJ'015;fb'i" Rs:29,33,516/ - was also

Complaint No 2860 of 2027

for Rs. 37,26,tBS{-"w;s 
1ssuef Io..*,;9lnnflainaot, 

howeV€r again

no payment was\riadb'by the' iomplainant. tt rt again another

demand letter dated 25.08.20L6 for Rs.45,08,492/- was issued to

the complainant, however again no payment was made by the

complainant. That another demand letter dated L4.03.20t7 for

Rs. 55,34,720 /- was issued to the complainant, however again no

payment was made by the complainant. That again another

demand letter dated L8.06.2018 for Rs.78,26,893/- was issued to

Page 9 of 2O
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the complainant, however again no payment was made by the

complainant. That again another demand letter dated 75.L',2.2078

for Rs. 89,93,704/- was issued to the complainant, however again

no payment was made by the complainant. That again another

demand letter dated 23.09.2020 for Rs. 1,16,74,691,/- was issued

to the complainant, however again no payment was made by the

complainant.

That the complainant has -fai.iliiiifto""make payments in time in
t;:ni,lii 

l 
ii-;ii-,ii;i;;i'

accordance with the terms aifid'.Sbfl$ifibns as well as paymerrt plan

- 
=- 

- i-;[i-itt-- -. =; r -

liable to be rejected, It is'nsubi,iriitted that out of the sale

consideration of Rs" 1,21,1',1,,200/- of the flat, the amount actually

paid by the complainant is Rs.32,04,t000 /- i.e. approx. 260/c of the
,:: * _r ' : ,

sale consideration,,g{t!*, flat b0oktrd 'by the'complainant. It is

submitted that e?$fi tll gh tt: complainant agreed thrat the
K tiT'r.,'r "':=:: \ii ,it so li:." =' .:t

payment will be m}$,6$*pdr,the paymenf plan (construction-

Iinked payment planJ ;,il*titi{ Wftfi;lfie'ditotrn.rt letter trut the

complainant, howffivqf, dg[au[e4, igSta$,in.B pa]ments towa rds the
l' t# ;..n. a., *t'r : f,f '

agreed sale considerfltion *of 'thiil fi',6t"ftHm* tH'b very incepti )n and

the last payment was made by the complainant on 03.01.2014 and
:

since then no payment has been made by the complainant. That

various demand letters and reminders were sent lto the

complainant to make the outstanding payment but the

respondent's request fell on deaf ears of the complainant and the

complainant did not pay the outstanding dues pending against the

said unit.

Complaint No 2860 of 2027
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10. That on L6.07.2021 the respondents again called upon the

complainant vide letter dated L6.07.2021 with an opportunity to

cure/rectiff the default within 30 days failing which the unit of

the complainant shall stand cancelled. However, the complainant

did not bother to make the payment and therefore the

respondents were constrained to cancel the unit w.e.f. 24.08.202L.

That as per clause- 8 and 13 of the allotment letter dated

10.09.2012, the respondent i,1Snffi{to forfeit the earnest money

i.e. Rs. \2,7L,200/-, broke.a[i$1=,-.fc .2,73,000/- along with the

taxes of Rs.2,55,553/- .n*'ulfilii&f*tt as on 1.6.06.2(l2t of

Rs. 56,14,g',24f -. Referehce may.6s made to

'"t,i

8,"The Applicapt ogrees that out of t|y amouhlt(t) paid/payable by

h i m / h e r / th e mi$o.g ag d s th e S al e P r i c e,'th e lC o m p. ayl 
.sh.a 

l l tr e a t 1- 0 0/o

of the Sote pfridlisis" €Qta€st ,mo,iey to eisure fulfillment, by the

Appticant of the,{dfn;s qnd conditions os contalng.!.fbrein.
Th'e Com.pany aid the Applicant herel\y agree.that the.money paid

as per the payment plary shall be for one unit only. The Applicant

hereby authorizes the Cbmpany to forfeit this earnest money alttng

with the interest paid, due or paldble al.p.ng"with any other amount

of non-refundable nature ii ia'iT'of klon-fulfilment of the terms ttnd

ionditiois herefi"c.qntained in tlTe euent of failure by the Applicmt
to sign and reffilir"to th, cotmpiiny'the Buyer's Agreement within

thir{t Q0) days of its dispttrch by thd Company"

'-'-l:

73."...,............1n case of delay of 60 do:ys in making the payment by

the Appticant to the Company as per the Schedule of Payments, the

Company shall have right to terminate the Allotment/Agreement
and forfeit the E ornest Money............"

That as per the two clauses mentioned above, the respottdent is

entitled to forfeit LTo/o of the total sale consideration along with

taxes paid by the respondent. That the project is hrowever

complete in all respect except for the finishing work vvhich is

Pagt: 11 of 2O
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being carried out. The respondent is in the process of obtaining an

occupation certificate once the finishing work is complete.

That it is to be appreciated that a builder constructs a project

phase wise for which it gets payment from the prospective buyers

and the money received from the prospective buyers are llurther

invested towards the completion of the project. tt is important to

note that a builder is supposed to construct in time when the

payment in time can also ttot' regated, if the payment from

that the irregulafl-,t affid ittsuS-cigm-pa/-flent7bf the prospective

buyers such as th€ cbmpiainant frEezes tlie hands of develo per /
builder in procee{i"Bf"ryqUs tiqeli bompletioniof the proiect.

That it is further luiilr,..d thr; since there is no concluded

contract executed between the parties hence, the respondent

cannot be made liable as per the provisions of Section 1€t of the

RERA Act.

L2. It is submitted that the complainant was intimated about the

status of construction from time to time. Furthermore, the

Page 12 of 20
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E.

1,4,

ffiHARERA
ffieunuennrvr

complainant is aware that the payment plan with respect to the

unit in question is the construction linked payment plan and that

all the payment requests were raised by respondent from the

complainant only after completion of'the construction milestones

and the same is evident from a bare perusal of the payment

requests issued by the respondent. [t is also submitted t]rat the

complainant never raised the objection with respect to the

demand letters and is now rq.1.1,$"q,i[5iI,,9J"rs allegations against the
r1- !i..ir".'. ^,:',"I t

respondent. The complainr1t:Wjiifaulting in complying with
{i,-" l,ildr ia*}'

the terms and conditions of thE\ulli$tffiient letter now wants rto shift
,,,*11, ?1}tnt..,u'.,, , ,

the burden on the pa,,p,,f.,-- *S I,e,? nd9nt whereas the respondent

lot fihantiattyi:au6,, io such defaulters like the

can be decided on*the basis'ofthepq.undispyqpd documettts and
,r-""# ;*' :t ' M ' ,'P*"d' 

- 
"' 

*

submission made by the Parties. 
r{ :

turisdiction of the,luthgqityi.-j * , ii; ,x'- i ,, 
', ' l

The plea of the respondent regarding reiection of complaint on

ground of jurisdiction stands rejected. The authority obsenres that

it has territorial as well as subject mertter jurisdiction to adjudicate

the present complaint for the reasons given below.

E. I Territorial iurisdiction

complaint No 2860 of 
"2021
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As per notification no. 1/92/2017-LTCP dated L4.L2.20L7 issued

by Town and Country Planning Department, the jurisdiction of

Real Estate Regulatory Authority, Gurugram shall be entire

Gurugram District for all purpose with offices situated in

Gurugram. In the present case, the project in question is situated

within the planning area of Gurugram district. Therefore, this

authority has complete territorial jurisdiction to deal with the

present complaint.
.

E. II Subiect matter iurisdi0

lvides that the promotr:r shall

t for sale. iSection

.:

Section 11(a)(a)

;;; ; ; ;,;;, ; ; ;;W:,"h illi ::i ii, i ip i i,in ei 
i i s ii, i',,i p r s a t e, o r t o

the asso,ciation of all'btteei as,,the easq may be, till the conveyancet oJthe asso,ciation of a/l'bfiee* at,,:theii7,ro may be, iltl the conveyancet of
alt the qpartments, plots on hViAitik;; as the case may be, to iihe

allottee,s, or the
competent au

Section 34-Fun
t'''..."I ;i ,.. I ,t .'t.', i", -, 

1-

34[fl of the Act"lijbni$es tg enSfirq.compliance of the obligations
cast upon the promoters, the allottees and the real estate agents

under this Act and the rules and regulations made thereunder.

So, in view of the provisions of the Act quoted above, the authority

has complete jurisdiction to decide the complaint regarding non-

compliance of obligations by the promoter leaving; aside

Page L4 of 20
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compensation which is to be decided by the adjudicating officer if

pursued by the complainant at a later stage.

F. Findings regarding relief sought by the complainant:

F.1 Direct the respondents to handover the possession arrd pay

the interest on the total amount paid by the complainLant at
the prescribed rate of interest as per RERA from due clate of
possession till date of actual physical possession.

not?
d'J r;';'

Before dealing with the issuffd$ihaiiy possession charges, it is to

be seen as to whether the cirther the cancellatiot
t {: t* ;:,1 :t ;l f il

lation' of unit made bY the

respondents/buil{eiS,iiab1"ttsg,. i.a i13021 is le5;al and

valid. The unit de't#efl above wis allotted .,Ifif complainant by

the respondents offiQOo .?OL# for a,tota, tY, otRs !,21,12200 /-

. In pursuant .o ffi*alto,t.ent tfr.l,.rpqfqi"qtt started making

payments against ffipffof-"ed t{iritlatr,i nfta'l total sum of Rs.

34,ZT,OOOl- up to 03.01.4Qi*-. fhsugh.it*is its version that a flat

b uye r asre e m e r, 
-y"'1,*.*": 

:r,.d ?. Y:r i..1,. 
P a$i e s wi th r e ga rd to

allotted unit on i7.10.e013 tiut,ph"ad veisipn htis been denied by

the respondents/b..fi_lders'. Eve4 ..citherwi1-9 a0thenticatr:d copy

of the same duly Signea by Uc;ttr the'paitiSr hrt been placed on

record. The respondents received lmore than L\o/o of total sale

consideration at the time of booking.

In this particular case no BBA has been signed and only an

allotment letter dated lrO.Og.zOtZ has been submitted by the

complainant and also agreed to by the respondents. This

allotment letter provides for broad terms and conditions for

Complaint No 2860 of Z02t
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allotment of unit in "The Leaf S.S. Cify Gurgaon". The payrnent is

being sought by the respondent on the basis of this allotment

letter only and also the cancellation notice has been issued on the

basis of this allotment letter. In absence of formal BBA having

been signed between the parties, this allotment letter is; to be

treated at par as BBA as the terms and conditions for allotment

have been relied by both the parties on this basis. The

respondents cannot take th,-Sqlffifihe1 fot certain things he will
' "i; ,,,Ji'{i.;j-iiilr,:rl:- ' ::.

depend on allotment letter ?lr_.*Jdi:bther things he will take the

r thg Act of 2,9l6rcame itlto force with effect
4 :. !:

answer in this; refaid is nbgative. No doubt,

in the eyes of

from 01.05.2017.

the allottee failed -to pay -the remainin! amqunt due despite

reminders detailed above but the rr:spondent builder could have

been cancelled the allotted unit by ficllowing the due procedure of

law. To deal with such type of situation, the Haryana Real Estate

Regulatory Authority Gurugram framed a regulation bearing no.

11 of }OLB known as "Haryana Real Estate Regulatory A'uthority

Gurugram (Forfeiture of earnesrt money by the builder)

Regulations,2018" which provides as under:
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"the forfeiture amount of the earnest money shall not exceed more

than 700/o of the consideration ama,unt of the real estate i,e.

apartment/plot/building as the case may be in all cases where tt\e

cancellation of the Jlat/unit/plot is made by the builder in o

unilateral manner or the buyer intends to withdraw from t'\e
project and any qgreement containing any clause contrary to t,he

aforesaid regulations shal/ be void and ,not binding on the buyer."

But admittedly while cancelling thre unit on 16.07.2021, the

respondent/ builder did neitU,er" follow the provisions of that
,tqo',.

regulation nor returned the re$aihingh$ amount after deducting the

amount of earnest money." 
LI,,I+4ll -:-

4r1 I '4re'

The complainant fra$atio"agr.gf, !$it",ttre cahcellation of the unit
"a .i-k" ," E'*** :'.1 r'' 'l'.. -, . u

has been done pffie resffideriis/buildeis'lr because of non-

, TI.,; has,ft'nd ;oblection ffito that. The

respondenrc/UuiiAth flr9 agreed tt rtit,e-t.iebffrtion has been

done as per the tBimS-%oa cenaitioirs ol alloiment and failure of
1il'r\":

the allottee to makJ'p1ym*nfqilt5s PeL construction link plan.

Accordingly, the cancellatibn:isheilil'tdbe valid as agreed by both

the parties. Now B#ry-'question remains is whether the refund
,,!;.!r,, iiii -;.., ::.:;= ..ii ' ',. 'lLl 

. .r .,,.1

Execution of buil#r b*tltdi 4glb.g 0n[ ,. : ",,, 

j

The complainant submitted that the flat buyer agreement was

executed on 17.10.20L3 and as per clause 8.1 of the agrerement,

the due date for delivery of posserssion is calculated from 36

months from the date of signing of that agreement which comes

out to be 17.10.20t6. The respondents contended that no flat

buyer agreement has been executed. A letter dated 21.Ct8.2020

Complaint No 2860 of |2021
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was also sent by the respondents requesting the complainant to

execute the builder buyer agreement. The allotment letter was

issued by the respondent on n.09.20L2. No authenrticated

document has been placed on the file by both the parties proving

the due execution of builder buyer agreement on 1'7.10.2013. As

has been held above, the allotment letter alongwith broacl terms

and conditions annexed with it may lle treated as BBA as thre same

allotment

Considering the ?$ffifuriuiified factr, tfre autt ority calculated

due date ott possdsilibi
- '11, .i',,f t, '... a,,.:i.

issibn from !|r-e datg of alldtiheht i.e., t0.Ct9.20tZ
-ra\.I ir I f,d

as more than 1,00/o of if,e total sale consideration of Rs.1.00/o
" 1,,- I

L,z'i.,tl,200 / - i."., #. ip,qp,o,Qoli *tlm takeg .as' booking ;rmount..E6"' 
" '''. Ii "' ; ' -r

Therefore, the due dateof no6;g ig,tr;-1,H_ry, ut to be 10.09.2015
iLl r .'-41.'

excluding the grace periodl ,t.; 1*,,,..=

Also, the attention*qfithe:autlithitgwasihrawn by the counsel for
ffi*S -. ". & lr 

:

the respondent towaias clauie B ind 13 of thdkbroad terms and
- 

i; '

conditions for allbtment of unit as''anneiefl $ith allotment letter-.:":; .... . . "J' 'Ak*,_.,t ,\ i, ,tt ,r, 
,.

dated L0.09.20L2.

The cancellation was held to be valid as the allottee failed to make

payments as per the demand letters issued from time to time as

has been mentioned in the proceedings. Although the cancellation

seems to be as a reaction to filing of a complaint rn'ith the

Authority but fact of the matter is that the allottee has also failed

Complaint No 2860 of 2027
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to make due payments as per demand letters issued from time to

time and neither any document has been placed on .record

regarding demands being unjustified.

It is also a fact that the allotment of the unit was ma.de on

LO.O9.20LZ and allottee has paid more than tlo/o as booking

amount. The occupation certificate for the building/tolver in

which the subject unit is situated has still not obtained by the

promoter even after a tan..e958-$:;gype than 9 years. Threre is
.,; I

certainly lapse on the part ciftltti;.gqmoter and the allotteer could

not place ,oD record any l6ttEt,""here he has informed the

promoter that he is stoppirrg the p

has been made idlt6fame nrol-e-1t, the due .flfrtb f 
possession has

: d; = ths tfl"{ tne'aad of signing of thebeen taken to bBffi4 mon
;'e$'q.i" ,' r,

asreement. Howeffi,, tti,1 i.tnona.lt ol:T$f' after cancellation

of unit was reqdirqd to refunf _1|e 
amount to the

complainant/allott"" ,tt"i , ,U. p$otii. But the respondent/

promoter has beq6r 
-Igeepipg .tlt! money sjncq;cancellation of the

unit on 16.07.202$. tffir;Jai. nfn& rrBr'frffi.t 6'' ate the payment.

so, keeping in u{"_S {j4: pfiScinles "0f iu,,-:lic , and equitv the

promoter is directed to refund the arnount taken from the allottee

after deductin g 100/o of the basic sale price of the unit r,l'hich is

treated as earnest money. The interest @ 9.300/o p.a. on the

amount to be refunded is also allowtld as that money was used by

the promoter owing that period from the date of cancellation till

the date of its paYment.

G. Directions of the authoritY:
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15. Hence, the authority hereby passes this order and issue the

following directions under se'ction 37 <tf the Act of 2016 to ensure

compliance rcf obligation cast upon the promoter as per the

function entrusted to the authority under section 34(0 of the Act

of 201,6:

i. The respondents are directed to refund the antount

after deducting !00/o of the sale consideration of the

unit as per clause B of the allotment letter rJated

1Cr.09.201.2 read rvith Regulation 1L of 2018 framed by

Haryana Real Estate Regulatory Authority Gurugram

within 90 days from the datr: of this order.

ii. The respondents are also directed to pay interest @

9|.300/o p.a. on the refundable amount from the drlte of

cancellation i.e. 16,07.2021 till the date of its payrrrent.

Complaint st;ands disposed of.

File be consigned to registry,

16.

1,7.

11 -f
(Viiay Kumar Goyal)

Member
Haryana Real Estate Regulatory Authority, Gurugram

Dated: LL.0?.2022

W\
(Dr. KK Khandelwal)

Chairman
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