HARERA
b A GURUGRAM Complaint no. 264 of 2019

BEFORE THE HARYANA REAL ESTATE REGULATORY
AUTHORITY, GURUGRAM

Complaint no. : 26402019
Date of Filling Complaint: 23.01.2019
First date of hearing v 22.10.2019
Date of decision : 13.01.2022

1.Sh. Krishna Kumar 3 r )z
2.Smt. Anita Kumar o3 28
Both RR/o:- The Modern Bnu Depnt,
Pan Bazar, Main Rﬂad,Gﬁwahiti. ,

Assam-781001  ~.0.° i Complainants
Fal” J e / \
> / fersus

M/s Vatika Limited, | ~
Regd. office: Vatika ’I’nangle 4t Floor,
Sushant Lok, Phase-l, MG Road,

Gurugram-122009,° ..~ | Respondent

CORAM: N 2o |

Dr. KK. Khandelwal ™ - &|REC Chairman

Shri Vijay Kumar Goyal . | Member

APPEARANCE: #—4 /% B¢ I+ i¢

Ms.SushilaRam =~ = "Advocate for the complainants
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ORDER

The present complaint has been filed by the complainants/allottees
under section 31 of the Real Estate (Regulation and Development)
Act, 2016 (in short, the Act) read with rule 28 of the Haryana Real
Estate (Regulation and Development) Rules, 2017 (in short, the

Rules) for violation of section 11(4)(a) of the Act wherein it is inter
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alia prescribed that the promoter shall be responsible for all
obligations, responsibilities and functions under the provision of
the Act or the rules and regulations made there under or to the
allottee as per the agreement for sale executed inter se.

Project and unit related details

The particulars of the project, the details of sale consideration, the
amount paid by the cump]amants date of proposed handing over
the possession, delay permd, iﬁ_gny, have been detailed in the

following tabular form: i}%’ﬁ y

S. No.| Heads oo JA Information

1. | Name and lﬂff?trl?ﬁ’gﬁﬂ'}?- 4} ‘SignatureVilla (formerly known
project NP "Eﬁ’ll@h Residences) at

Vatika Tnc{ia Next”, Sector 82,
.. ~|B2A, 83,84%and 85, Gurugram

2. | Nature ufthe ]:rh]ect i Residentia‘l township

3. | RERA reg:stered? hot 5 Nuuregiq;e::ed
registered _ .

4. | Date of execution of.. 'v.f,l.i L }Eﬁﬂ@ﬁl (page 16 of
buyer’s agreement. " | I.:’i' cpm‘ﬁla nt)

5. | Unit no. 'm;.:,u__.,'-..h‘{lila 29/24ﬂf51mplex

6. | Total cnnmd’éra 0 17/~ as per SOA

LJR _"défzd %219 (page 167 of

7. | Total amount pa:d hy the Rs.72,82,024/- as per SOA dated
complainants L 04.2.2019 (page 167 of
complaint)
8. | New unit via addendum 1/240/Simplex/St. 82D1-6 (page
96 of complaint)
9. | New Area 1965 sq.ft. as per letter of

intimation of possession
(annexure 7, page 105 of
complaint)
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10. | Due date of delivery of 12.03.2014 (annexurel, page 58)
possession (as per clause
11.1 of the agreement: 3 ~
years from the date of
execution of agreement)

11. | Intimation of possession 02.03.2017 (annexure 7, page
105 of complaint)
12. | Notice for termination 04.07.2017 (annexure 7, page
157 of complainant)
13. | Occupation certificate 19.11.2018 (annexure R3, page
44 of reply) ]
Facts of the complaint

The complainants apprﬂachf."‘” I%-j};n%s;mndent in the year 2009
based on an advertisement i in) =pre55 for the township that was
to be built by it called "Vaﬁkﬁ”ln‘dla Next”. They contacted the
respondent and saw:ﬂ;e prnspéctus and after discussing the price,
they finally dec:deité book-awilla in the respondent’s residential
projects in Gurga?ﬁbcﬁjlreq "Bﬁlledvue Res:dmmes‘ in “Vatika India
Next", Gurgaon, Ha’g,rgga.,@t that time, thgyrespundent’ s sales office
made representations, regart!ilgﬂthe pmspm:twe villas and gave
warranties regarding the quallg,:, wurkmanship, superiority of the
construction and assﬁ'red them‘ﬁiat it would be a good investment
and that the final product would be even better than what was
advertised in the  prospectus. Believing in the aforesaid
representations they booked a villa.

The complainants have submitted that they applied to the
respondent vide application dated 27.11.2009, thereby agreeing to
the terms and conditions as set out in the application for the

allotment of unit. The said application is not available with them

and they seek the same from respondent.
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The complainant and the requmﬂent entered into a BBA dated
12.03.2011. The agreement w.l:ﬁ[ for booking a Simplex villa at
“Bellevue Residencies” under the name of the complainants
namely, Mrs. Anita Kumar and E‘lr Krishan Kumar. The said villa
admeasured 1527 sq.ft. and was to be built on a separate plot of 240
sq. yds. and had the number bearing unit no. 29/240/Simplex/BR,
which subsequently by an addendum dated 14.05.2012 was known

as "Signature 2 villa". It was ag that the respondent would sell,

::_._a-;';rilla having built-up area of

Tl

‘was to.be constructed on no.

and the complainants W”“]df—_é
approximately 1527 sqift., which
29/240/Simplex/BR aﬂt’ne'aaﬁ,'}aﬁbruﬁhnatesy 240 sq.yds. in
accordance with the terms and ¢ co ﬁnjnns sbféut in the agreement,
mutually agreed to.between the parties. 1 | 1’

e plybt was 'med at Rs.79,64,920/.
Is \ﬁfasa Effu;ﬂ and final price for

't pIqu}as a construction linked

The total price r:lf's'aid"?viltéi*an?

It was agreed at tha uns&; that

the Signature 2 Villa. The. paym

payment plan and where the'complainants were required to make

1&%11 ﬁ@‘thff respondent. At the
! amount ufRs 5,00,000/- to the
saated"mh -2009.

fant to point that the said builder

payments as per milestones !‘_'_alg;'
time of booking, they were paid
respondent vide cheque no! 674
At the juncture, it would be rele
buyer agreement was one sided and favored the builder
completely. Such an agreement %hich is completely one sided and
where the purchaser does not h_%ve any option but to sign on the
dotted lines will not be deemed én be final and binding, if it can be

shown that the purchaser had né option but to sign on the dotted

[
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line. In the present case, the respondent had a better bargaining
position and as such the complainants were compelled to sign the
agreement, which was one sided and primarily, gave the
respondent an advantage over the complainants in all types of
situations including default by the respondent.

The complainants made the payment as per the payment plan and
continued to pay till they had completed the final payment as per
the builder buyer agreement: wh_‘_ch was Rs. 72,38,011/-. The last
payment was made on 20. 02‘3{"&? uThey had fulfilled their part of
the bargain and made ;he}pay ts but the respondent had failed
in its obligations and dld ,nﬁli’d Iwer ﬂ?e yﬂla within three years of
the signing of the buiide:* buyeragreement dated12.03. 2011, i.e.0n
or before 12.03.2;0];4. Furthermore, | the respondent forcibly
charged Rs.8,40,000akhs as PLC for the villa which was not part of
the builder buyer agreement dated 12.03.2011,

Itis an admitted fact that the respondent had inordinately delayed
the project and they cumﬁlet&dthe-pra]ect. In March 2017, thereby
delaying the pqu:g:t-lé;r three j.‘zqtars',,&s time was the essence of the
contract, the respin;_ﬂaﬁt was bound to complete the project within
the scheduled date of completion which ‘was in March 2014. The
respondent has therefore, breached its contractual obligations and
the complainants are well within their right to demand damages for
the delay or in the alternative refund of the amount paid by them
with penal interest.

On 14.05.2012, the complainants signed an addendum to the

Signature 2 Villa (formerly which was known as Bellevue
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Residences) builder buyer agreement. They were reallotted a new
Signature 2 Villa (new villa) no. 1/240/Simplex/ST82D1-6
admeasuring about 1527 sq. ft. built area and they were informed
that they have no right, title, interest in the old villa no.
29/240/Simplex/BR.

It would be pertinent to add here that the respondent builder at its
whim changed the nnmenclature and location of the project on 14-

05-2012 i.e. after more than 2 Yeﬂﬁ’: after seeking booking advance
0 of gnffermg a discount on the

from the complainants. In
original price, the respun'd'eht-; 12 -L cE’Jngng additional interest.
This was unfair as the advarh:' al?aady,bﬂen paid 2 years ago
and the respondent had used ¥ 'eﬁ:ump!ainants funds for 2 years
during this period. Furthermore, the resgundent-charged a sum of
Rs. 8,40,000 lakhs.as PLC which was nnﬁ_;a;.pgrt of the original
builder buyer agreement dated 12-03-2001

In November 2014, the complatn?nt no. 2 had visited the Vatika
office demanding to see the villa and its progress and was not

shown any courtesy or al]myed Evéflgthe prurject site and they sent
another email on 03-01-2015, requesting their relationship
manager to help them resolve the issue of interest charged unfairly,
despite their having made timely payments. He further asked them
to reconcile their interest and organize a site visit. On 10-03-2016,
he sent another letter to the respondent stating that they had
completed the full payment. Despite which till date and after
several reminders, they were not sent pictures of their completed

villa. They also objected to the adding of interest as they had made
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regular payments as per the milestones achieved. They also stated
that they could not calculate the tax deducted at source (TDS) as
interest had been charged on the principal making it impossible to
calculate TDS. Most importantly they objected to the manner in
which the respondent's employees had ill-treated them and failed
to give them services.

As usual the respondent's team did not bother to reply, nor did they
make any effort to assuage the fears and apprehensions that the
senior citizen couple had regardlgg the project. The aforesaid acts
and omissions of sheer negllgence 1][ -treatment, and deficiency in
services caused grave mental harassment to the complainants and
they are entitled under the iaw for compensation for the mental
harassment meted out to them. .

That on 19.04.2016 the complainants again paid a sum of Rs 5,
66,150.74/- to the respundent On 08-02-2017, they again sent a
letter to the resPundent askmg the latter about the TDS and PLC
charges. They made requests ta waive the interest charges and to
issue a fresh statement so that they can deposn the TDS charges.
On 02-03-2017, the respandent sent a letter informing the
complainants about the handing over of the project. They further
asked them to remit Rs. 63,63,280/- towards the final payments
due for wunit no. HSG- 008/Plot No. 1/ST. 82D1
6/240/Simplex/82D1/Vatika India Next in Signature 2 Villa. The
due date for the additional sum was 30-03-2017. There is no

explanation or clarity as to how this figure was arrived at,
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Upon receiving the said letter, the complainants immediately called
up the respondent's office and objected to the extra amount that
was demanded. They further asked the respondent to revise the
payment. Additionally, on 20-03-2017, they objected to the
responded to this illegal demand by letter dated 20-03-2017 and
sought proof by way of photographs regarding the completion of
the project. They also categorically stated that the construction had
far exceeded the allotted timea_ad there was a delay of 6 years for
which they were entitled to ;‘aeev}é;_ldamages. Lastly, they also
demanded waiver of interest levied unlawfully by the Respondent.
The respondent sent an éma'n “dated 05-04-2017 to the
complainants informing that once they wul receive the total
principle amount due in Ful] the mterest will be waived off
completely. Thus acting upen the assurance that the interest
charged unfairly and Illegall}z wauld be waived off if the last
instalment was paid, promptly paid the same and completed the
payment as per the builder huyer agreement The respondent was
and is now barred by eateppe] from demanding any interest from
the complainants on any ceunt as thej,r themselves had given the
assurance of a complete Interest waiver.

Despite the aforesaid email dated 05-04-2017, the respondent once
again made a demand for Rs. 63,19,267/- by letter dated 11-04-
2017 along with an account statement demanding the payment of
an additional sum of Rs. 63,19,267/-. The respondent asked the
complainants to make the payment through cheque/draft within

15 days from the date of issue of the letter along with indemnity
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cum undertaking. Even, this Letter was silent on how they had
arrived at the additional sum of Rs. 63,19,267/-,

On receiving this statement, the complainants immediately
objected and sent an email dated 24-04-2017 to the respondent.
Strangely, the statement also mentioned heads of payment that
were not itemised and hence it was unclear as to why certain
amounts were being charged from the complainants. The aforesaid
trail of correspondence and emalis clearly establish complete
confusion in the office of the respundent. It further shows complete
disregard for the cnmplamants who were their buyers. All in all, it
was clear the resmmdent was unpmfessmnal unethical and clearly
did not want to rectlfy the mtﬁatmn and provide services as per the
law. The email dated 24-04-2017 shows the agony of the
complainants and the total apathy of the respondent.

The respondent raised another invoice dated 12.05.2017
demanding STP charges I}fRS 13,, 658/-, which is unexplainable and
unjustified demand. Despite al] the aforesaid chain of events, the
respondent on 04.07.2017, sent a notice of termination for unit no.
HSG 008/plot no. IfST 82D1- 6/240{31111;:1&:{/82[)I/Vatlka India
Next in Signature 2 Villa to the complainants. The respondent
referred to letters dated 02-03-2017 and 11-04-2017 and asked the
complainants to make the payment of outstanding balance of Rs.
63,32,925.72. The complainants once again called up the
respondent’s office objecting to the illegal demand. They wanted to
know how the interest was charged when they had made timely

payments as per the construction linked plan and milestones
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achieved. They immediately called upon the respondent to
withdraw this notice and give them the correct statement and hand
over the completed Signature 2 Villa. As usual the respondent’s
employees did not bother to respond nor rectify the situation. The
complainants are both senior citizens who have their fair share of
medical problems such as diabetes, hypertension and cardiac
problems. The acts and nmissinns crf the respondent's employees
only heightened their anxlety and pushed them to further medical
deterioration in health. Needl&ss tn say, no corrective measures
were taken, nor the cﬂmplamants were glﬂ:re_n the possession of the
said villa. % 4 TN

It would be relevant to add ﬁ;re tha;t the ;;:ump!ainant no. 2 along
with his son visited the Vatika office, Gurgaon on 12-07 2017 and
requested to meet the CMD and the MD ﬂrtl}é Vatika group in order
to get clarity on when the villa would be avﬁiiable The complainant
no. 2 was allowed to meet the CMD and MD after a great deal of
requesting and persuasion. He was hnwever not allowed to take his
son for the meeting. The cumplamapt nq. 2 was_pfthe opinion that
speaking to the people at the.'tnp level ;wn_ulﬂ help him to resolve
the issue quickly and amicably. To his utmost shock the
complainant no. 2 was humiliated by the MD and was forced to
leave his office without any positive outcome. In fact, he was told to
do whatever he wanted, and the Vatika management was not
bothered about the outcome. The respondent is liable for the grave
mental agony and humiliation that was caused by the MD of the

company to the complainant no. 2.
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Left with no option, the complainants filed a complaint before this
hon'ble authority under section 14, 18 and 19 of the Act 2016. In
August/September 2018, The complainants in their complaint
stated how the respondent had acted in an unfair, arbitrary, and
fraudulent manner, thereby cheating the complainants of their
hard-earned money. They further sought delivery of the villa at the
cost they had been promised. _

Despite the pendency of mat_ter before this hon'ble authority, on
22-11-2019, the respondent n'nce agatn senta notice of termination
for unit no. HSG- {]UB/PIut No IfST 82D1 6/240/Simplex/82D1/
Vatika India Next in S:gnature 2 'ﬂlta to the complainants. They now
demanded a balance of sum t;f Ré 90,93,478/- and how this figure
has been arrived at, is a mystery.

Surprisingly, they again issued another notice of termination 04-
12-2019 for unit no. HSG- 008/Plot No. 1/ST. 82D1
6/240/Simplex/82D1 /Vatika India Next in Signature 2 Villa to the
complainants, Interesting]y thi's'. tifne 'éhe respondent made a
demand from thém fﬂr paymint of outstandmg balance of Rs.
52,10,090/-. They further informed that if the payment is not made
within 7 days from the letter, the builder-buyer agreement shall be
deemed to have been cancelled/terminated. Upon cancellation, the

"earnest money", "Interest on the delayed payments, service tax,
brokerage, if any, paid and other non-refundable amounts shall be
forfeited." It would be relevant to add here that between the two
letters, they slashed the demand by nearly Rs. 40 lakhs. This clearly

shows that the demand was arbitrary, illegal, and fraudulent. The
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complainants state that the demand made in the above notice dated
04-12-2019 is also not payable by them.

25. The complainants in response to the two letters dated 22-11 2019

C.

and 04-12-2019 sent a letter dated 18-12-2019 stating that the
respondent has increased the BSP to Rs. 1.15 crores. They alleged
that it is illegal since the project was a construction linked project
for a total sale consideration of (BSP+PLC) of Rs. 78,92,920/-. The
complainants further stated that they have already made a
payment of Rs. 72 Lakhs. f ?
Relief Sought by the Cumpiai)nant
i, Direct the respundent% ﬁanﬂ ﬁ'ﬁegﬂie completed Signature
2 Villa as per the spedﬂcatiuns ar‘i‘q mnstrucnun quality
mentioned in the builderbuyer agreement dated 12.03.2011.
ii. Direct the respondent to pay 1nterest@18%pa from the
date of delaytill the date of filling _gf}his__cnmplamant, which
is calculated at Rs. 62,67,062/-_

D. Reply by the respondent. s

i. That the complaint is an z;buse- of tﬁ;ehpruéess of this hon'ble
authority and is not mamtamab]e The comp}amants have not
approached this hon'ble authority with clean hands and are
trying to suppress material facts relevant to the matter. They are
making false, misleading, frivolous, baseless, unsubstantiated
allegations against the respondent with a malicious intent and
sole purpose of extracting unlawful gains from the respondent. It
is submitted that the complaint is devoid of merits and be

dismissed with costs.
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It is submitted that the complainants made several visit to the
office of the respondent to know about the whereabouts of the
project titled as "Vatika India Next-Signature 2 Villa" located at
Sector 82, 824, 83,84 & 85, Gurgaon, Haryana. The complainants
enquired about the veracity of the subject project of respondent
and after being satisfied agreed to invest in the said project.
Therefore, the complainants came forward with this complaint
alleging frivolous a[legau’m_lé to extract speculative gain. That the
complainants booked a pnjt:;:}_ga_r__ing no. 29/240/Simplex/BR
admeasuring area 240 sq yds. (1527 sq. ft.) which were
constructed on separa.te piut:a compendiously called "Signature 2
Villa" by paying the requisiée booking amount in the aforesaid
project. sl A '

It is submitted hthétlthe respondent has made several follow ups
with the complainants in order to get the agreement executed,
but the cumpiainanté always showed the lackadaisical attitude
which caused a delay in ekécuﬁﬁgtfhe ﬁgreement. Therefore, the
respondent executed the buiiéier buyer with the complainants on
12.03.2011, after care p.c:rus.all of all terms and conditions. Hence,
it was clearly stated under clause 1.3 of the BBA that the built-up
area of the unit is tentative and is subject to change till the
construction of the said unit and the development of the said
township is completed.

That it is pertinent to note that the complainants being the
defaulter in terms of payment and have repetitively failed to

adhere the schedule of payments which violated the terms and
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conditions of BBA. That it is submitted that clause 9 of the BBA
clearly stipulates the obligations of complainants to make timely
payments despite demand been raised or not by the respondent
company and the complainants failed to make timely payments
on repetitive occasions and due to which the respondent
company was entitled to accrue interest over the complainants.
Hence, they have violated varieus terms and conditions of the
BBA as well as provisions efgggtien 19(6) and 19(7) of the Act,
2016. Itis further submlttedﬁat the repetitive default in making
the payments within agreed ﬂme peneti which was also a major
reason for hampering the sehe"ﬂ‘uieﬂ deve]epment of the
aforesaid project. - \

v. On 14.05.2012, the addendum to the agreement dated
12.03.2011 was executed in between the complainants and
respondent company, wherem they were eempletely satisfied in
regard to the changes of the a]letreent of alternate unit bearing
no. 1/240/Simplex/ST-82 DI-6 having area 1527 sq. ft. which is
tentative as agreed under -eleuge 1.3 of BBA. Therefore, the
addendum was signed by the eempiei‘:laetsl voluntarily, upon
free will and consent and therefore, th.e complainants waived off
the right to charge any right, title, interest in regard to the
previous allotted unit. Whereas, it has expressly stated in the
addendum that all the terms and conditions (except the change
of unit) would be remain same and binding upon the parties as
on Agreement dated 12.03.2011.
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vi. The respondent was forced to face various unforeseen

vii.

circumstances which were beyond the control of respondent. [t
is pertinent to note that the com plainants were very well aware
of the unforeseen circumstances faced by respondent which
caused the inordinate delay in completing the development of
the aforesaid project with agreed time period. As per clause 12.1
of the BBA clearly states about the extension of time-limits for
completion of the aferesaid project if any unforeseen
circumstances faced by the respendent-buﬂder while carrying
out the development of the eferesa:d project.

In the agreement the eempeny had inter alia represented that
the perfermence by the eempeny of its ebhgetlens under the
agreement was eentmgenr pon approval of the unit plans of the
said complex by the Diréctor Town & Country Planning, Haryana,
Chandigarh, and any subsequent amendments/ modifications in
the unit plans as maj.}:'beme' efrom time to time by the company
& approved by the Director Town & Country Planning, Haryana
Chandigarh freﬂl-tiihe.tew_tjri+3g8uhsequent to the booking and the
signing of the agreement, the company was facing umpteen
roadblocks in construction and development works in projects
in its licensed lands comprised of the township owing to the
initiation of the GAIL pipeline corridor which passes through the
licensed land and due to that the respondent lost huge parcel of
land and resultantly, the development was hampered. The
concomitant cascading effects at such a colossal change

necessitated realignment of the entire layout of the various
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viii.

projects, including plotted group housing commercial
institutional in the entire township. This was further
compounded with the non-removal or shifting of the defunct
high-tension lines passing through the licensed land of
respondent which further caused the delay in development in
many sectors, and which also contributed to the inevitable
changes in the layout plans. Unfortunately, owing to significant
subsequent events and due to a host of extraneous reasons

L e,
beyond the control of the company. It was able to execute and

carry out all the necessary w;;: for the comp]etmn of the said
project. These subsequent develupments have repeatedly
marred and adversely lmpacted the progress of the company's
projects.

The complainants neither adhered to the last demand raised by
the respondent company till date *_ar}'d nor took over the
possession of the re-allotted u:nt That it is pertinent to note that
on 04.07.2017, the respnndent has issued a notice for
termination letter for not canplymg w1th the last demand raised
by respondent vide SOA dated 20.04. 2017 Thus, the respondent
again issued the termmatmn notice dated 04.12.2019 for not
complying with the last demaud. Therefore, the complainants not
even paid any heed to comply with the last demand i.e, Rs.
52,10,090.67, raised by respondent and which further added
accrued interest thereon as per BBA till the date of final

realisation of payments.
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ix.

Xi.

It is important to note that the respondent being in a position of
developer did not made any false promise or fake assurances to
the complainants. Therefore, the complainants raised false
allegations against the Respondent with the intention and in
order to cause financial loss to it by persuading the hon'ble
authority through producing bare bald submissions. It is
submitted that the complainants were well aware of every status
of the aforesaid project and the re- -allotment was also done on

AR, TR e
their express consent and the increase in built- -up area was also

previously agreed upon b;r th*e -::mrnplamaﬂts vide clause 1.3 of
the BBA, des;:ite whlch the cnmplamants seeking false
contentions in thls present cnmpiamt which are nothing but to
harass respondent company.

The complainants 'are relying upon various emails without
producing a certificate under Section 65-B and therefore, such
emails are not admissible befure the hon'ble authority. The email
records can be admms:hle as corners of the project, forceful
unauthorised accupauvn af certain parcels by some farmers
coupled with other regu]ar obstructions and impediments
beyond the control of the company have resulted in the company
being unable to deliver.

The respondent company faced many hurdles while carrying out
the development of the aforesaid project. It is pertinent to note
that the respondent has completed the construction of the

development of the re-allotted unit in the first quarter of 2017

and thereby provided the intimation of possession to the
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xii.

complainants on 02.03.2017. It is submitted that the built-up
area of the re-allotted unit got increased from 1965 sq. ft. to 1527
sq. ft. as agreed under clause 1.3 of the BBA which has been
mentioned above and not being reiterated here for the sake of
brevity. Hence, there has been an increase in the total built up
area along with the total sale consideration of the re-allotted
unit. Thus, the respondent has _raised the final demand in regard
to due amount left unpaidhby\_'t_hje complainant. Therefore, vide
letter dated 02.03.2017, the;;espundent company raised the
demand of Rs. 63,63,280/-, which got adjusted later on as Rs.
52,10,090/-, vide letter apcli s't:;}ten.jent of account dated

e S
04.12.2019. > f 1 \ 3=\

It is pertinent to.note thatthe ;e’spféndgnt‘btﬁiil]ﬁ)any has received
the occupation certificate on 19.11.2018for.the unit in question
somewhere in February 2018. Therefore, it is submitted that the
respondent company has already _!i;;nd%‘gfﬁver the possession of
the units of the aforesaid pm}éiztﬁtu!‘naﬁy of the homebuyers till
date. It is evident that the E_I;lt'i[‘& case of the complainants is
nothing but an afterthought and a concocted story against the
respondent. That the various mntentioné and claims as raised by
the complainants are fictitious, baseless, vague, and wrong and
created to misrepresent and mislead this hon'ble authority, for
the reasons stated above. It is further submitted that none of the
reliefs as prayed for by the complainants are sustainable before
this hon'ble authority and in the eyes of law. Hence, the

complaint is liable to be dismissed with imposition of exemplary
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cost for wasting the precious time and resources of the hon'ble
authority. That the present complaint is an utter abuse of the
process of law, and hence deserves to be dismissed.
E. Jurisdiction of the authority
The respondent has raised objection regarding jurisdiction of
authority to entertain the present complaint and the said objection
stands rejected. The authority Dt_ls_erl_"_ves thatit has territorial as well
as subject matter jurisdicuqq.-iig@gj_udjcate the present complaint

ATE F Y
CRES
f

for the reasons given below. N A
o .fl-r.."‘i

E.1 Territorial jurisdiction __’f,‘. 44

As per notification o, 1‘)92230’1%&1?&9- dated 14.12.2017 issued
by Town and Country Planning Department, the jurisdiction of Real
Estate Regulatory Authority, Gurugram shall be entire Gurugram
District for all pli';_'};_'gs‘q:wflth offices situated in Gurugram. In the
present case, the pﬁéjg@;_iu;gu’gstﬁgn is situated within the planning
area of Gurugram D:strict, the?'é?ﬁre t.his authority has complete
territorial jurisdiction to deeﬁ'u:fth.the present complaint.

E. Il Subject mattpriurlsglcﬁ@ 4

29. Section 11(4)(a) of the Act, 2016 provides that the promoter  shall

be responsible to the allottees as per agreement for sale. Section

11(4)(a) is reproduced as hereunder:

Section 11(4)(a)

Be respansible for all obligations, responsibilities and Sfunctions
under the provisions of this Act or the rules and regulations made
thereunder or to the allottees as per the agreement for sale, or to
the association of allottees, as the case may be till the
conveyance of all the apartments, plots or buildings, as the case
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may be, to the allottees, or the common areas to the association
of allottees or the competent authority, as the case may be;

The provision of assured returns is part of the builder buyer’s
agreement, as per clause 15 of the BBA dated........ Accordingly,
the promoter is responsible for all obligations/responsibilities
and functions including payment of assured returns as provided
in Builder Buyer's Agreement.

Section 34-Functions of the Authority:
34(f) of the Act provides to ensure compliance of the obligations

cast upon the promoters, the allottees and the real estate agents
under this Act and the rules and regulations made thereunder.

30. So, in view of the provisions uftht';e Act quoted above, the authority

31.

has complete jurisdiction to d»eiciﬁe the complaint regarding non-
compliance of obligations by - the b_rnm_uter leaving aside
compensation which is to be decided by the adjudicating officer if

pursued by the complainants at a later stage.

Findings on the relief ;dljght by th:e cumlplalﬂhnts
Relief sought by the¢complainants: The'complainants had sought
following relief(s): . - . 1
i. Direct the respondent to pay interest @18% p.a. from the
date of delay till the-igl;ﬂ;gfq'f ﬁlfftg @fi’iiﬁig:t%mplaint.
ii. Direct the respondent to handover the:completed Signature
2 villa as per the sﬁedﬁéatﬁbns‘ and 'construction quality
mentioned in the BBA dated 12.03.2011.

In the present complaint, the complainants intend to continue with
the project and are seeking delay possession charges as provided
under the proviso to section 18(1) of the Act. Sec. 18(1) proviso
reads as under.

“Section 18: - Return of amount and compensation
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18(1). If the promoter fails to complete or is unable to give
possession of an apartment, plot, or building, —

Provided that where an allottee does not intend to withdraw
Jfrom the project, he shall be paid, by the promater, interest Sfor
every month of delay, till the han ding over of the possession, at
such rate as may be prescribed.”

Clause 11.1 of the buyer’s agreement provides the time period of

handing over possession and the same is reproduced below:

“Clause 11.1- Schedule j)l: possession of the said unit

The Company based anfts"ﬁ'mwt plans and estimates and
subject to all just excep jons, - contemplates to complete
construction of the},sar’d" ' fff&?ﬂ"ﬂn{r within a period of three
vears from the date of exect g:'{l__f,';_af this Agreement. However. in
case the compa f?sagq_t"%!‘rq-‘u?'hmﬁt_q’the said time frame,

it shall be' entitled 'ﬁ:*lf‘gq_sdg{i_zb."é"“ extension of time for
completin ﬁnstrulr;ﬁ?m'ﬁn‘??ﬁ thereshailbe delay or there

shall be| fail due to reasans mentioned in clauses
(12.1),(12.2)(12.3) andl'clause (38) or die to failure of
applicant(s}to pay in time the price of the said Unit along with
all other chargesiand dues in accordance with the schedule of
payments given herein in Annexure 1l or'as per the demands
raised by the company from time to time or any failure on the
part of the applicant(s)sta.abide by any of the terms or

conditions of this Agreement:

32. Attheinception, it is relevanttocomnient on the pre-set possession
1

clause of the buy@;*‘s@gr@egmggnf wherein the possession has been
subjected to in n_nqi:efnus?';; s and. conditions, force majeure
circumstances and ih-'num&uuj:&rms and conditions. The drafting
of this clause is not only vague but so heavily loaded in favour of the
promoter that even a single default by the allottee in fulfilling
obligations, formalities and documentations etc. as prescribed by
the promoter may make the possession clause irrelevant for the
purpose of allottee and the commitment date for handing over

possession loses its meaning, The incorporation of such clause in
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the buyer’s agreement by the promoter is just to evade the liability
towards timely delivery of subject unit and to deprive the allottee
of his right accruing after delay in possession. This is just to
comment as to how the builder has misused his dominant position
and drafted such mischievous clause in the agreement and the
allottee is left with no option but to sign on the dotted lines.
Admissibility of delay pussesslun charges at prescribed rate of
interest: The complainants ar q_pkmg delay possession charges,

proviso to section 18 pruwﬁ;

4 ,{éﬁaﬁmhere an allottee does not
intend to withdraw from the pm}ect#he shall be paid, by the
promoter, interest for.every mrilth af*ﬂelqﬂr* till the handing over of
possession, at such rate as may be prescribed and it has been
prescribed under rule 15 of the rules. Rule 15_ has-been reproduced
as under:

Rule 15, Prescribed rate of interest- [Proviso to
section 12, section 18 and *Eqbf‘-'sgi'ﬂan (4) and
subsection (7) of section 19\

(1) For the purpﬂse o}"prawsa to section 12; section
18; and sub- sectmns f4} ana’ f section 19, the
mtere:tal:themre : Smte Bank of
India hﬁyhér margin _?‘Egsn*

Provided that in case the State Ean af .fndm margmar
cost of lending rate (MCLR) s not'\in use, it shall be
replaced by such benchmark lending 'rates which the
State Bank of India may fix from time to time for lending

to the general public.
The legislature in its wisdom in the subordinate legislation under

the provision of rule 15 of the rules, has determined the prescribed
rate of interest. The rate of interest so determined by the
legislature, is reasonable and if the said rule is followed to award

the interest, it will ensure uniform practice in all the cases.
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Consequently, as per website of the State Bank of India ie.,
https://sbi.co.in, the marginal cost of lending rate (in short, MCLR)
as on date i.e,, 13.01.2022 is 7.30% p.a. Accordingly, the prescribed
rate of interest will be marginal cost of lending rate +2% i.e.9.30%
p.a.

The definition of term ‘interest’ as defined under section 2(za) of
the Act provides that the rate of interest chargeable from the
allottees by the promoter, mﬁsing%ﬁnffiefault shall be equal to the
rate of interest which the fi

1§ 1T ] Do
allottees, in case of defauit. The ‘relevant, section is reproduced

"

below: = 7

-

“(za) "interest" mean;jé‘le rates of in terest payable by the
promateror the allottee, as the case may be..
Explanation. —Forthe purpose of this clause—

(i) the rateof interest chargeable from. the allottee by the
promoter, in case of default, shall be equal to the rate of
interest’ J;JH the promoter shall be-liable to pay the
allottee, in tase of default; | = -

(i)  the inreresf“p&yﬁ#;'é_'I;vth&-pf&ihgte}"_'r,a the allottee shall

be from the da%cﬁg promoter.received the amount or an Y

part thereof till the date the'émount or part thereof and

intere. .ggeaﬁs réfi eﬁaﬂd?thajntgrgst payable by
the allottee ta'the promoter shall be from the date the
ﬂ!!anezmmpfﬁngnﬁoﬁ% j:brimtﬁr till the date

it is paid=™ 1 1/

Therefore, interest on-the delay payments from the complainants shall

be charged at the prescribed rate ie., 9.30% p.a. by the
respondent/promoter which is the same as is being granted to the
complainants in case of delay possession charges.

On consideration of the circumstances, the evidence and other
record and submissions made by the parties, the authority is

satisfied that the respondent is in contravention of the section
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11(4)(a) of the Act by not handing over possession by the due date
as per the agreement. By virtue of buyer’s agreement executed
between the parties on 12.03.2011, the possession of the booked
unit was to be delivered within 3 years from the date of execution
of this agreement. The due date of possession is calculated from the
date of execution of BBA i.e. 12.03.2011 which comes out to be
11.03.2014.

Section 19(10) of the Act ﬂbll@‘k__s the allottee to take possession
of the subject unit within Z’u;‘ﬁgnth@ffrum the date of receipt of
occupation certificate.In , the. present mmp]amt the OC was
obtained from the campetefﬁ‘t aﬁﬂlunmﬁ:&‘} 11.2018. Therefore,
in the interest of riatural justice, the: ‘complaifiants should be given
2 months' time from the date of offer ufgqsse_ss;br;. These 2 months
of reasonable time is being given to the complainants keeping in
mind that even after intimation of pussess‘lun practically he has to
arrange a lot of logisties and requisite documents including but not
limited to inspection of the 'cﬁmp'letﬁl’y finished unit, but this is
subject to that the ..qnit__.]:;Eimg:b;_'aﬁigléﬂ Qufér at the time of taking
possession is in hahitable;_;onait:ig'ik lrt_:"j\s lilrfjet clarified that the
delay possession charges shall h&’_iﬁa)?éﬁ'léﬂ rom the due date of
possession i.e, 11.03.2014 to the date of OC plus two months i.e.,
19.01.2019 as per the provisions of section 19(10) of the Act.
Accordingly, non-compliance of the mandate contained in section
11(4) (a) read with proviso to section 18(1) of the Act on the part
of the respondent is established. As such the complainants are

entitled to delayed possession charges at the prescribed rate of
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interesti.e, 9.30% p.a. for every month of delay on the amount paid
by them to the respondent from the due date of possession i.e,
11.03.2014 to the date of OC plus two monthsi.e. 19.01.2019 as per
the provisions of section 18(1) of the Act read with rule 15 of the
rules and section 19 (10) of the Act.

H. Directions of the authority

42. Hence, the authority hereby. passes. this order and issues the

following directions under,’-;\'

compliance of obligations cas;fﬂpa&n the promoter as per the

function entru5tedf;ﬂjéligé'ﬁ@éﬁfﬁ?ﬁﬁ‘ﬁEE sgﬁ;ﬁqn 34(f):

i. The respunden_t’is%firected to :;;éyli.nterelét at the prescribed rate
of 9.30% p.a. fa;é:eryi-mdhth tﬁ délay frum the due date of
possession i.e, 11~.D§,Zﬂi4 to the date of 0G plus two months i.e,,
19.01.2019. \ a\J

ii. The respondent shalknot charge anything from the complainants
which is not the part ufthe’blzyer's agreement.

iii. The complainants arealso directed to pay the outstanding dues,
if any, after adjustment intereFt for the delayer period.

iv. The rate of interest chargeable from the allottees by the
promoter, in case of default shall be charged at the prescribed
rate i.e,, 9.30% by the respondent/promoter which is the same
rate of interest which the promoter shall be liable to pay the
allottees, in case of default i.e., the delayed possession charges as

per section 2(za) of the Act.

54. Complaint stands disposed of,
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55. File be consigned to registry.

CBzm+—

Vi -
(Vijay Klmal] (Dr. K.K. Khandelwal)
Member Chairman

Haryana Real Estate Regulatory Authority, Gurugram

Dated: 13.01.2022 B, ~
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