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1. The present compJiiftt".li'r$,fffeft1filbd by thelco'nrplainantr/allottee

under secrion 31 of tlre Rea,Jrfsta]e (Regulatiop and Development)

Act,20!6 (in short, tt iAiq reia with rule 2g of the Haryana Real

Estate (Regulation and Development) Rules,2017 (in short, the

Rules) for violation of section LL(4)[a) of the Act wherein it is

inter alia prescribed that the promoter shall be responsible for all

obligations, responsibilities and functions under the pro'vision of

the Act or the rules and regulations made there under or to the

allottee as per the agreement for sale executed inter se.

Complaint No 350 of 2:.021'

Satish Kumar Chhabra
R/o:8-290, Sector 26, Noida, U.P. Complalinant

Versus

. ...:.;; - ,,
M/s Or:us Skyscrapper R6"t$y Eirnited
R/o: C-94, First floor, P*[iqAt]r,'il.* Delhi-

Respondent
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HAREt?A

GUl?UGRAM Complaint No 350 of 2102t

A. Unit and proiect related details

2. The particulars of the project, the details of sale consideratlon, the

amount paid by the complainant, date of proposed handing over

the possession and delay period, if any, have been detailed in the

following tabular form:

S.No. Heads Information

L, Project name and location "Ocurs Medley", Sector 99, Gurgaon

2. Project area 
.,,,,,1:

:106.i15 acres

3. Nature of the project r,Comrnercial ;lroj ect
il, ri

4. DTCP license no. and
validitystatus,.r*",.'1P1.,

!

ffi'f&ii?oog dated 27.09.2008 and
iilHl$ upio 26.0 s.2o2s

5. Name of licensee

6. RERI' R.g,steredlnot
regisrcered ZtB of 2OL7 dated t8.09.20t7

RERA Registration valid uP

to
L7.09.2022

7. Unit:no. G"60, Ground floor
,[Fage no* 17 of the comPlaint]

B. Unit measuring [sufler-
areaJ

473 sq. ft.

[Page no. L7 of the comPlaint]

9. Revised area 494.73 sq. ft,

[Page no,48 of the comPlaint]

10. P-ate of allottiieritf.i[91.] i
= .t r. jItti

N/A

11. Date of execution of
builcler buyer agreement

14.08.2013

[Page no. 14 of the comPlaint]

12. Possession clause IL
The company based on its Presenl
planrs and estimates and surbject tc

all just excePtions endeavors tc
com,plete construction of the saic

building/said unit within ar perioc
of sixty (60) months from tht
date of this agreement unlesl

Page2 of L6

rMoonlight Burildwell Pvt. Ltd. and 6
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HARERA
GUI?UGRAM complaint No 350 of 20zL

there shall be delay or failure due

department delay or due to an

circumstances beYond the P

and control of the company or fo
majeure conditions including
not limited to reasons mentioned i

claus,e 11(b) and 11[c) or due

failure of the allottee[s) to PaY i

time the total Price and othe
charges and dues/PaYmen
mentioned in this agreement or a
failure on the part of the allottee[s

$id. by all or any of the term
rnditions of this agreement. I

ihere is any delaY on the Par

.rb allottee(s) in making o

nLyuients to the company the

i$a$"1ry:Lfhstapding rights available- t
Co.pany elsewhere in thi

Contract, the Period fr

::.1

lated from the date of the
Due date of
possession

.irl

Rs.61.,33,391/-

[As per payment Plan at Page no. 3

thre complaint]

Totall sale cons

i i';}l
Rs.30,43,468/-

[As per all the receiPts annexed
with the comPlaint at Page no.42'
4Bl

Rs.30,63,521/-

[As per final statement of accounts

annexed with the rePlY at Page

complainant
Total amount Pai

Construction linked PaYment Plan

[As per page no. 30 of comPlaint]
Payrnent plan

Page 3 oft6

of t*re allottee[sJ in
paynnent[sJ to the
(emphasis suPPlied)



t7. 0ffer of possession 25.10.2018

[Annexure R/3 on page t6 of the
replyl

18. Occupration Certificate 25.09.2018

[AnnexureR/2 on page ].4 of the
replyl

79. Cancellation letter 71.05.2020

[AnnexureP /B on page 55 of the
complaint]

20. Delay in delivery of
possession till offer of
possessio n(25.1.0.20 1 BJ 1,'
2 morrths i.e. 25.12.20 1"8.l

4 months 11days

Facts of the complaint:

ffiHARIRA
ffiernucnru

B. Factt

3. That the complainaqt,iv

Complaint No 350 of 2021

Qd'by, representatives of the

3 
=Green, 

Park Main market

company. who pr6 Lie Endil:ffirn on investment if the

complainant booked a'propeity in lhe project Ocus Medley, there

after the complainant invested their: hard erarned nnoney to book

nlealaPplication form and. made a

- irfa'the complainant till date havepayment r:f Rs. 4,00,000 /- aid the complainant till date have

invested a total amount of Rs.31,16,659/-on different dates'

Payment Details are given in table below.

Reality Ltct. havins iT off;e 
#rf 

-}r, , Green ParK Main market

Delhi and at Ocus Teclihofio[i,s,,ffG]ol6='"6purse road, Sector-S4,

Gurugram, Haryaha,an fi!.a,application 
form and made a

S. No Date Amount

1. L5.LL.20L2 4,00,000/-

2. 30.01.2013 7,25,516/-

3. 77.04.2013 5,64,704/-

4. 25.06.20L4 6,76,7t5/-

Page 4 of1.6
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ffiGU|IUGRAM Complaint No 350 of 20ZL

That after a gap of about 10 months a builder buyer agreement

dated. 14,08.2013 was executed betrveen the complainant and the

respondent dishonestly and deliberately had put in a clause that

the 60 months for possessiq-n$.Start from the date of execution

of the agrer3ment rather tha booking of the shop.

.sl '.5. That the complainant'.,rI ,,:iir notice/demand from the

i r . ,I I r^r^l

respondent regardi

4.

respondent regarding, the arbltrary increase in the area and total

amount of the booked properfy in the concerned project, that the
,:"- I ."'t)ii,... r . f .rr

complainant aftei m{ in.*.ii$'e ip arga and pric'b of the property
IE:'" 

t ''t :

informed the buil,flq ap'bgt hjs {issatisfaction as the price of the

property was increaqed Without his consent and as he didn't want

to invest more in the' ,,, ,aftef see the substandard

smaller property#.and trtog 
pe[qr4 nthe qxqe$E ?lng.qnt deposited by

him. 
L ' 

fu'x 1.-# i 
-{ 

L'J L;= i *" /*' i"'i I

6. That after many telephonic conversation between the

complainant and the respondent, the complainant did not receive

any satisfactory response from the respondent and the

complainant was forced to send a letter dated 26.05.2019 to

respondent to allot him a smaller property and to return the

excess amount dePosited bY him.

5. t6.07.20t4 t19,427 /-
6. 26.07.20t4 6,835/-

7. 30.09.2014 t;,73,728/-

B. t5.tt.20L4 t;,805/-

9. 28.06.20L7 '.16,929 /-
Total '.)L,L6,659 /-

Page 5 of 16
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HARERA
GUI?UGRAM Complaint No 350 of 20ZL

That the respondent after a month responded vide email dated

t6.07.20L9 and informed the complainant about the non-

availability of the any smaller unit) but deliberately didn't

respond to return of the deposited amount by the complainant

That after many emails and telephonic follow-ups the OP

responded and called the complainant for a meeting, during which

the complainant gave a post-dated cheque dated-l5.03 2020 for

B.

9.

Rs.300000,/-to the respon--q.93jlll,i.1g,.llh the understanding that

representative of the respoU$Hftt'W11t,ait.uss the request/issue of
. .::

the complainant with the comPa
:

i, anagement, and will inform

the complainant, but to ttre 1lp$f$lp*ite,of 
the complainant the

OP without giving any inforrytiq",regarding the discussion with
i ir,

management direb$$i puUmitted the,abwe=1aid'cheque which got

dishonoured, ,to 
_!h,9." -,*+l ;noi 

communication from the
11 rl .*; :i *l i.

respondent for whit\, tl. ,;colirnlin1t sent a email dated

1.g.03.2020 regardihgffi $jrt$ of'f.Iriiqi=9ve said cheque give in

goodfaithbythe.u'pondi$;-...'...
,,. . ,*,,*., ,',} ],

That on 1 1 . 0 5 .2020 lh. :8,.r4r1=gr=En 
*",fl"iyed a cancell ation letter

from the responfleni 
" 
reia.Oihg $tie +pr,opertl, booked by the

complainant and on 29.0: ?03,0 't. 
complainant received an

email directing him to further pay Rs.63,5 0,323 /- over the already

paid amount of Rs 3'1,,L6,659/- that is even more then the agreed

cost/amount of the property of Rs.61 ,33,39tf- which clearly

shows the mens rea and malafide intention of the respondent

towards their buyers.

That when the complainant tried to communicate with the

respondent, the respondent is not responding to the queries of the

10.

Page 6 of16
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HARERA
GUtlUGRAM

C. Relief sought bY the comPla

Complaint No 350 of 2021

complainant, it appears that the respondent is deliberately not

responding to the complainant and hence the complainant has lost

all his faith in the respondent. it is crystal clear that the

respondent is trying to cheat the complainant and done gross

breach of trust for which the complainant is suffering.

11. That the cause of action for filing this complaint arose in May

ZOZO and is continuous, when the respondent has failed to deliver

the possession of the flat titl 
t3ili;q 

d,,is demanding illegal interest

and penalty from the compttl$fuffri,, '

.st' l
12. The complainant ha,5r$$t

d'r* "
't. ',"': r:Ji q -

I :::.- . ti'strop bf same size as booked

s

Direct the respoiiadnt to,fi6

by the r:omplainant on the same ;:rice.

Direct the respondent to withdraw the cancellation

notice/'letter and not to proceed with the cancellation process

D.

13.

of the s;hop/ProPertY and to'create anY third PartY right bY

At the outset, it iS submiiiFa thdt tfri: complainant has booked a
t'*- i'' '" t'.; q 

"' 1

unit being no. G-60, admeasuring 473 sq. ft. for a consideration of

Rs.70,40,624 /-, in the proiect of the respondent being "Ocus

Medley". The builder buyer agreement for the said Unit was

executed between the parties on 14.08'2013'

The complainant is misrepresenting before this Ld' Authority in

his complaint that the said unit was to be handed over in 60

months from the date of execution of the said agreement'

1,4.

PageT of16



HARERA
ffiGURUGRAM Complaint No 350 of 202t

15.

However, it was agreed in the Clause 11 (a) read with clause L4 of

the said agreement that the construction of the said unit shall be

completed within 66 months from the date of execution of said

agreement. Thus, the respondent was under an obligation to

complete the said unit by L3.02.20L9. As agreed in the said

agreement in clause 10 that there can be change in the area of the

said unit by t25o/o on final layout of the project.

However, jin order to delive-,I .,!+gi said unit to the complainant

before the time period promiied#-t N,espondent was constructing

letter, date,d 25.1'0.

Ld.AuthoritY. ' ,,.:,
;. t .,.' '...

Despite receiving the above letter / emails for offer of possession

from the respondent, the complainant did not come forward to

take over the said unit by paying outstanding amount.

Although the respondent was not under any obligation to send

any reminders to the complainant to make the outstanding

payments, it is humbly submitted that the respondent had in fact,

addressed numerous reminders to the complainant for payment

16.

17.

18.

Page B of 16
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the complainant is

eglected to make timelY

t9. In vir

chron

of the balance consideration with respect to the said unit. The said

reminders are listed herein below:

Sr. No. Date of Letter / Email

L 05.L2.20t8

2. 09.01.2019

3. 19.04.20t9

4. 20.05.2019

5. 18.t2.20t9

6. 04.02.24,2,Q,
;{'r'.' rir!/ {

7.

B.
ffi-

04.03i20,20
i)ir,ll . ' L:

9.

ew of the a

Lic defaulters

t is sirbmitted tha

has failed and negl
,,:

payments with respect t9 !I. said unit' despite numerous

:, '.:'. t'

committed bY the i,,co

timely payment of

the said a,greement as

not made the timelYclause no, B. The comPl3inan,q
'-:

payment of the instalments eVeh iE'said project was under

construction. Seyeralf rt ng demand of the due
,@

instalments for the said Units were also sent to the complainant

prior to the offering of possession and the same are being

reproduced herein:

Sr. no. Dates of letters/email

1. 31.03.2018

2. 07.03.2018

3. 09.02.20L8

of the said unit is essence ol

I ! -,r' Ll- ^ -^: -l ^^-^^*^n$ a!in the said agreement at

Page 9 ofL6

05.022020

07.$.2a20
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HARERA
GURUGRAM Complaint No 350 of 20Zt

4. t7.0L,20t7

5. 2L.r2.20t6

6. 30.tt.20L6

7. L2.05.20L6

B. 06.07.20L6

9. L9.04.20t6

10. t6.04.20L5

11. 13.03.2015

L2, L6.02.20L5

13.

1.4. 05.02.207'4 -,., ,

the above defaults20. Despite ttx, abov'defaults offib..ocjrr.iplainant, the respondent has

also waived off nteiest of an amount of
J';

m the outstanding payment to be made by the

complainant.vvrrrr.qrr.q^.r.

21,. It is submitted that the complainant has failed and neglected to

,-- -r-^ rl^^ t-^I^.^^^ *^,,*^n$- '^,irl' racnant fn tho ceid rrnit till defpmake the balance payments with respect to the said unit till date

It is submitted that an amount of 38,37 ,3L3 /- is outstanding from

the complainant towards the r eiation of the said Unit which

is apart from th_e.,,0

Rs. 3 1,7 0,6 L 9 /-,w!!ich',

cancellation of t-rN.9"_*-+d fl1"ft 
t}l*;tffiu-tut1bf Rs.71,47,4se /-

was outstanding paynidnt, "dfi6 ahd palable with respect to the

said unit by the complainant to the respondent'

ZZ. It is further submitted that the complainant in his email, dated

26.05.2019, has clearly shown his inability / constraint to pay the

balance amount and has sought cancellation of his allotment and

requested for refund of his principle amount or on the contrary

has sought smaller unit as he is unable to pool money to pay the

Page 10 ofL6

03.04.2014..
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balance consideration for the said unit. The email of the

complainant was duly replied by the respondent vide email, dated

16.07.20L9, wherein the respondent has clearly stated that they

do not have any other unit available. The cheque which was

presented by the respondent on assurance by the complainant

that the same shall be honoured on presentation. However, the

same got clishonoured, which is criminal offence under section

138 of Negotiable Instrumen! .{ct, 1881, but as a gesture of

goodwill, the respondent fi

complainant.

hal complainant against the

23. A perusal c,f the above email of,t.h,'e crrr

it is the complainant who is: seeking

mail of,the crrmplainant clearly shows that

,ho is seeking cancellation of his booking

and is not ready to'fultil his'obligal"ion as agreed under the said
,

nowhere written that the

layed in'trailaihg over the possession of the said

:snondent tias,,not fulfilled its obligations or isunit or that the respondent tias not fulfilled its obligations or is

deficientin services. ' ,,..,.,', 
*r.-: i,. =,.., ,

n!,4has completed the said project

fod promised to the comPlainant.

24. It is submitted that the

and said unit before the time

Despite the abovg'efforts,+[e;clmnlainant has always defaulted in

making the timelf 'piymehi""oof"*th. instalment / outstanding

amount. Thus, left with no option and after waiting for almost two

years after offering the possession of the said unit, the respondent

cancelled the said unit of the complainant on 11.05.2020.

ZS. Copies of all the relevant documents have been filed and placed on

record. Their authenticity is not in dispute. Hence, the complaint

Page 11 of 16



26.

HARERA
ffiGUI?UGRAM Complaint No 350 of 2021'

can be decided on the basis of these undisputed documents and

submission made by the Parties.

Jurisdiction of the authoritY:

The plea of the respondent regarding rejection of complaint on

ground of jurisdiction stands rejected. The authority observes that

it has territorial as well as subject matter jurisdiction to adjudicate

the present complaint for the reasons given below.

.''"-" i, ,t,1", .' 
"

E. I Territorial iurisdictign;.li:;:;i1; ,"
' '.i.;." i."r, *

As per notification no. 1/ lgnlatea L4.12.2017 issued
f

by Town and CountrY',P,}d )partment, the jurisdiction of
"'B--' " 

, rt r^^ ^-!:-^
Real Estate Regula tdg.u* shall be entire

t,

Gurugram District"'"fefr all'''purpopurpose wittr offices situated in
-*^ -o- ----

Gurugram. In the present case, the projssl iproject in:Question is situated
;=i-t:| ,' ;: ll ,'i i i

within the plannin$ .[.1i of;icUru$ram dis-trict. Therefore, this

authority has compleF tefritorial iurisdiction to deal with the
t 

,, fu. 
,r.

present complaint. =' i i+ii;,;u"1,'..
..\q19.?,r!l 

{, f j:{l L+1,

E. II Subiect mafteriul#digtiqn,
I ttrL 

ffid.. T', t

Section 11(a)(a) of tiie Aci;ZOtA iigqctes that the promoter shall
' ' * E*'r: ,"

be responsible to t]4ea;iOffbfldi,per Agreement for sale. Section

11(a)ta) is reproduced as hereunder:

Section 1L(a)(a)

Be responsible for all obligations, responsibilities and functions
under the provisions of this Act or the rules and regulations made

thereunder or to the allottees as per the agreement for sale, or to

the association of allottees, as the case may be, till the conveyance of
all the apqrtments, plots or buildings, as the case may be, to the

allottees, or the common areas to the association of allottees or the

competent authority, as the case may be;

Page LZ of 16
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HARERA
GU11UGRAM complaint No 350 of 2021

Section 34-Functions of the Authority:

34(fl of the Act provides to ensure compliance of the obligations

cast upon the promoters, the allottees and the real estate agents

under this Act and the rules and regulations made thereunder.

So, in view of the provisions of the Act quoted above, the authority

has complete iurisdiction to decide the complaint regarding non-

compliance of obligations by the promoter leaving aside

compensation which is to be decided by the adjudicating officer if

pursued by the complain,n1el*?:.iti l ;tase.\i.^{"lrAltu\., r,l ,.

F. Findings regarding relief ro.rffiffi complainant:

F.1 Direct the respondent to deliver shop of same size as booked

by the connplainant on the same price.

ConsiderinLg the above-mentioned facts, the authrcrity observes

that the respondent vide letter dated 25.1'0.2018 had intimated

the allottee about the increase in s;uper area from 473 sq' ft' to

494.73 sq, ft. The respondent has increased the super area by'

21,.73 sq. ft. In other words, the a,rea of the said unit has been

increased by a.59 o, ft ,,3&,ii 
ffi;k ffi' 

'! '1 r.

,:, iii 
'i''- 

liii til; qi* ,,i; . .',. rii

F.z Direct the re.ipohaent 
. 
to *ithdtr* the cancellation

, 
t "' i

notice/tetter and,ndt*to pfobCea tH the Cancellation process

of the shop/property and not to create any third party right

by re-allotment of the property to any other person.

The complainant was allotted unit no G- 60 on ground floor in the

project "Ocus Medly" by the respondent builder on the basis of

booking on 15.11 .}OLZ for a total consideration of Rs' 6t,33,39L/-

under the construction linked payment plan given on page 30 of

Page 13 of16
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the complaint. After that BBA was executed on 14.08.2013, the

respondent builder continued to receive the payments against the

allotted unit. It has brought on record that the complainant had

deposited several amounts against the allotted unit and paid a

total sum of Rs.30,63,52t/- as per final statement of accounts at

page 24 of reply. The complainant has paid around 500/o of the

total sale consideration [t is also a fact that demand for remaining

amount was raised against the allottee. The respondent builder
I

I *"'
i.,.:1ir rr a.r-.,,iv!.l}:Jli&i..r  t 4^ -rn,!r.t r\r.trl,l ln1r)placed on record r.*inffiiddted 05.1,2.201'8, og.ot.zo1.g,

79.04.201,9t, 04.02.2020 a 20 raising demand for the

amount due, but did nptJ$.... A$! pe;iitiu" ..tult. So, it ultimately

led to cancellatlep.''nf'l1ri3'f,tffi;'t' tlitXe .letter dated 11.05.2020

amount due, but did nPtJgbt fl ,pgsitive 
result. So, it ultimatelY

pertaining to cancellation of the all,ctted unit on account of non-

payment of dues.

However, there is nothing on recorcl to sho'w that after

cancellation of the'allbtted unit evide letterr'dated 11.05.2020 the
",u" tr 

::^

respondent builde. ..tuinettfh{ffi;;iffing paid up amount to the

complainant after deductini}Sy, df total price of the said unit as

per claus e 4 of the huyeif ..W**,:,1[dat9.d 
L4'08'2013' So, on

: ,,jt ;;:,

this ground alone;"thq caneellatipn'of'allotted unit is liable to be
:

set aside. Even ott uiwiSe ftr6-iancr:llation of the allotted unit by

the respondent builder is not as per the provisions of regulation

LL of zOtB framed by the Haryana Real Estate Regulatory

Authority, Gurugram providing deduction of L00/o of total sale

consideration as earnest money and sending the remaining

amount to the allottee immediately. But that was also not done. So,

on this ground also the cancellation of allottee unit is not valid in

the eyes of law.

Page t4 of 16
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HARERA
GURUGl?AM Complaint No 350 of 2021

The counsel for the complainant has stated at bar that the

respondent has offered the possession of the unit by increasing

the area of the shop and demanding more money. As such he has

not taken the possession of the said shop and subsequently, the

respondent has cancelled the unit vide letter dated L1.05.2020'

The counsel for the respondent has increased the super area

without the consent of the complainant and even without

obtaining the approval of Uuil{iry,,.plans. As such the respondent
,,,'r ,;l111,i li ir t,l , .

cannot charge extra amountdfi$".erjnCreased area. The counsel for
$fi;i'"- - r

the responrdent agrees to ccihlSi"der handing over of the physicallr hand

possession of the shop fi"t thg,ful.Otthent ratefor pre-revised super
,f **,n *g"#,'# ia* " *_

f. 'f tl- -

area of 473 sq. ft. instead of revised area of 494|73 sq' ft if the
,jil} :: il '

complainant is willing to make the balance paymen.t with interest

at prescribed rltel $f 9130%' per annum (i.e. MCLR + 2o/o)

otherwise the prb;LLr i'drp$niLnri.rn reiund the amount after
t; ? ,i iir! ii i,, . ..

deducting the candqq6nianibuat on the'' RE.R1{ regulations i.e' up

G.

to 1.00/oof the total ."h;i$;iL:;n arhount.--" *#;k :,'\_',,= 
'

Both the parti., 
,3.?, 

O1l#:,S;to #o T",n"tdful 
accordingly' If

there any disp"t$ 
'bbtwegn 

ffih.h#"}8*bina.fl r. shall refund the

amount to the corii'plainlii]1ftgt i{pdugti1s L0% of the total sale

consideration as per'refiulatioii of REne'

Directions of the authoritY:

Hence, the authority hereby passes this order and issue the

following directions under section 37 of the Act of ?0L6 to ensure

compliance of obligation cast upon the promoter as per the

function entrusted to the authority under section 34(0 of the Act

of 20L6:

27.

Page 15 of 16
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28.

29.

HARERA
GURUGl?AM Complaint No 350 of 20Zl

i. The respondent is directed to hand over the physical

possession of the shop at the allotment rate for pre

revised super area of 473 sq. ft instead of 494.73 sq. ft.

after receiving the remaining amount due besides

interest at the prescribed rate of 9.300/o p.a. against that

unit (473 sq.ft.) within 90 daYs.

ii. If either of the party fails to comply with the above-

mentioned directions within the stipulated period, then

the allottee shall

the respondent

amount deposited with

deduction of 10% of total

sale consid

Complaint stands

File be consign

v.t
(Viiay Klmar Khandelwal)

Member Chairman
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Haryana Real Estatd'Regulatory Authority, Gurugram
.1 i" &f 'l

Dated: 09,03.202?,


