8 HARERA

:'- GURUGRAM Complaint No 350 of 2021
BEFORE THE HARYANA REAL ESTATE REGULATORY
AUTHORITY, GURUGRAM
Complaint no. : 350 0of 2021
Date of filing complaint: | 04.02.2021
First date of hearing: 31.03.2021
Date of decision  : 09.03.2022

Satish Kumar Chhabra
R/o: B-290, Sector 26, Noida, U.P. Complainant

Versus

M /s Ocus Skyscrapper Rr ty
R/o: C-94, First ﬂoor Shival

110017 Respondent
CORAM: J £y 4 _ \ 2,
Dr. KK Khandelwal.. Chairman
Shri Vijay Kumar Goyal | hrE BRI Member
APPEARANCE: |2\ | | | | | F
Sh. Mayank Sharma (Ad\ggcate) /0 Complainant
Sh. Rahul Rajan (Advocate). Respondent

ORDER

The present com&iaigt f‘;asb cen fi édbgy the ’éomplainant/allottee
under section 31 of the Real Esl;ate (Regulation and Development)
Act, 2016 (in short, the Act) read with rule 28 of the Haryana Real
Estate (Regulation and Development) Rules, 2017 (in short, the
Rules) for violation of section 11(4)(a) of the Act wherein it is
inter alia prescribed that the promoter shall be responsible for all
obligations, responsibilities and functions under the provision of
the Act or the rules and regulations made there under or to the

allottee as per the agreement for sale executed inter se.
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Unit and project related details

The particulars of the project, the details of sale consideration, the
amount paid by the complainant, date of proposed handing over

the possession and delay period, if any, have been detailed in the

following tabular form:

S.No.| Heads Information

1 Project name and location | “Ocus Medley”, Sector 99, Gurgaon
2. Project area 4;0&25 acres

“% ommercial project
& ‘9'\’? ’k«

4, DTCP license no. and WW'-', '0f.2008 dated 27.09.2008 and
validity status fvali . up;o 26 09.2025

3. Nature of the project

2 L
5. | Name of Iicenseé’ -*i&ﬁ .| Moo
favg ¢ :,;oth‘ers-

6. | RERA Reglstered[ not | Registered

registered | _ | 11-218 0f 2017 dated 18.09.2017
RERA Reglstratlon vakd up 17.09.2022
to \ 1 :

7. | Unit no. % || G-60, Ground floor

p Py [Page'ﬁbg 17 of the complaint]

8. | Unit measuring (super\,@% - 473 sq ft.
area) a w &?[Pa eno, 17 of the complaint]

9. | Revised area:.._:.:_-- f / % ?&\Fg 73 5g: ft.

] “ﬁé §
_ih4AR fPage ho. 48 of the complaint]
10. | Date of allotment let}'gx;j" ! g\f/A d12L "

€9
11. | Date of execution of 14.08.2013

builder buyer agreement | [Page no. 14 of the complaint]
12. | Possession clause 11

The company based on its presen|
plans and estimates and subject tc
all just exceptions endeavors td
complete construction of the saic
building/said unit within a period
of sixty (60) months from the
date of this agreement unless
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there shall be delay or failure due t
department delay or due to any
circumstances beyond the power
and control of the company or force
majeure conditions including bul
not limited to reasons mentioned ir
clause 11(b) and 11(c) or due tc
failure of the allottee(s) to pay in
time the total price and other
charges and dues/payments
mentioned in this agreement or any
failure on the part of the allottee(s]
to;abide by all or any of the termg
nd conditions of this agreement. I
33 .sv ﬂlere is any delay on the part
lofit e allottee(s) in making o
o }payments to the company thern
" <4 notwithstanding rights available tc
L 'coi'npahy elsewhere in thisg
ffﬁ’éﬁﬁ‘éct, . ‘the.  period fo1

‘ 1mp)ementat10n of the project shal
~-also be extended by a span of time
e%]ulvhlenhto each delay on the part
the | allpttee(s] in remitting
p‘%yment(s] to the company

(emphasis supplied)
13. 14 08.2018
%aﬁculated from the date of the
igreement .
14. Rs61,33 391/

PR — » [As per payment plan at page no. 30
" 11| |of the complaint]

"

15. | Total amount pald by the | Rs.30,43,468/-
complainant [As per all the receipts annexed
with the complaint at page no. 42-
48]
Rs.30,63,521/-

[As per final statement of accounts
annexed with the reply at page
no.24]

16. | Payment plan Construction linked payment plan
[As per page no. 30 of complaint] |
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17. | Offer of possession 25.10.2018
[Annexure R/3 on page 16 of the
reply]

18. | Occupation Certificate 25.09.2018

[Annexure R/2 on page 14 of the

reply]

19. | Cancellation letter 11.05.2020

[Annexure P/8 on page 55 of the

complaint]

20. |Delay in delivery of |4 months 11 days

possession till offer of |

possession(25.10.2018) 4" 1.\,

2 months i.e. 25.12. 201‘l NG
& i

&

Facts of the complaint: 1 ,gé

fn!w

That the complalnant wgs apE Q

company. who pfonﬁsed 'gqui"e,turn on investment if the
complainant booked a property in the project Ocus Medley, there
after the complamant mvested their hard earned money to book
shop no-G- 60(ground ﬂoor) area -43.94 sq. m, ie 473 sq. ft. In
project Ocus Medley, S§ctor-99 Gurgaon, Haryana For a total sum
of 33,391/- Being develogedﬁa
Reality Ltd. having its off'ce‘a S 33  Green Park, Main market

wmaxrk,eted by Ocus Skyscraper

Delhi and at Ocus @Tec nopolis, .E.Golﬁg Course road, Sector-54,
Gurugram, Haryana ang, ﬁlled application form and made a
payment of Rs. 400 ,000/- and the complainant till date have
invested a total amount of Rs.31,16,659/-on different dates.

Payment Details are given in table below.

S.No Date Amount

1. 15.11.2012 4,00,000/-
2 30.01.2013 7,25,516/-
3. 17.04.2013 5,64,704/-
4 25.06.2014 6,76,715/-
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5. 16.07.2014 49,427 /-

6. 26.07.2014 6,835/-

7. 30.09.2014 6,73,728/-

8. 15.11.2014 6,805/-

9, 28.06.2017 16,929/-
Total 31,16,659/-

That after a gap of about 10 months a builder buyer agreement
dated. 14.08.2013 was executed between the complainant and the

respondent dishonestly and dellberately had put in a clause that

the 60 months for possesmg\&nf: §tart from the date of execution

L o °§ e

of the agreement rather than' t%iesda,te. of booking of the shop.

That the complamant glzeceilﬁ d

a - notlce/demand from the

respondent regardlng, the arb _"’a}. '

oty o

amount of the booked property in the concerned project, that the
complainant afteg the' mcreasae m al;ga a,nd prlce of the property
informed the bu11der agout hlS dlssatlsfactzon as the price of the
property was lncreased Wﬁ:hout hlS consent and as he didn't want
to invest more in the propgggy gfter see the substandard
development of the property %ewnd arbltrary increase in price of the
property the complamant requested the respondent to allot him a
smaller propertygand to return the excess amount deposited by

] 1 5 | ’,' .'-;:_

him. » 4 — b Tt o st

That after many telephonic conversation between the
complainant and the respondent, the complainant did not receive
any satisfactory response from the respondent and the
complainant was forced to send a letter dated 26.05.2019 to
respondent to allot him a smaller property and to return the

excess amount deposited by him.
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That the respondent after a month responded vide email dated

16.07.2019 and informed the complainant about the non-
availability of the any smaller unit) but deliberately didn't

respond to return of the deposited amount by the complainant

That after many emails and telephonic follow-ups the OP
responded and called the complainant for a meeting, during which
the complainant gave a post-dated cheque dated-15.03 2020 for
Rs.300000/-to the respondent w1th the understanding that

representative of the responﬁe
3\ S u-

the complainant with the compauy,-

Lk

N Il discuss the request/issue of
management and will inform
the complainant, but to the utﬁr surprlse of the complainant the
OP without giving any mformatlon regardmg the discussion with
management directly submltted the above said cheque which got
dishonoured, as fh‘ere was .no communication from the
respondent for whlélt the &complamant sent a email dated
19.03.2020 regardmgthe mlS-vg,llSE'.' of ;he abgve said cheque give in

good faith by the responéent

‘W-\s@.@é

That on 11.05.2020 the gqmp.laiﬁpaqt rQeceived a cancellation letter
from the respondent fégar&fng ‘the property booked by the
complainant and on 20 05 2020 ‘the complamant received an
email directing him to further pay Rs. 63 50,323 /- over the already
paid amount of Rs 31,16,659/- that is even more then the agreed
cost/amount of the property of Rs.61,33,391/- which clearly
shows the mens rea and malafide intention of the respondent

towards their buyers.

That when the complainant tried to communicate with the

respondent, the respondent is not responding to the queries of the
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complainant, it appears that the respondent is deliberately not

responding to the complainant and hence the complainant has lost
all his faith in the respondent. it is crystal clear that the
respondent is trying to cheat the complainant and done gross

breach of trust for which the complainant is suffering.

11. That the cause of action for filing this complaint arose in May
2020 and is continuous, when the respondent has failed to deliver

the possession of the flat till ggtgi;agd is demanding illegal interest

and penalty from the comple

3

C. Relief sought by the compla%%

12. The complainant hasgéa&é Mgﬁ, ;_,

i. Direct the respondgxf;t to ﬁhehver shop of same size as booked

by the complam,ant on the same prlce

ii. Direct the respondent tﬁ w1thdraw the cancellation
notice/letter and net to pi‘oceed with the cancellatlon process
of the shop/ property and&not to create any third party right by

re-allotment of the proper % to any other person.

f:?

D. Reply by respondegt *Z

13. At the outset, it is submltted that the complainant has booked a
unit being no. G- 60 admeasurmg 473 sq. ft. for a consideration of
Rs.70,40,624 /-, in the project of the respondent being “Ocus
Medley”. The builder buyer agreement for the said Unit was
executed between the parties on 14.08.2013.

14. The complainant is misrepresenting before this Ld. Authority in
his complaint that the said unit was to be handed over in 60

months from the date of execution of the said agreement.
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18.
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However, it was agreed in the Clause 11 (a) read with clause 14 of

the said agreement that the construction of the said unit shall be
completed within 66 months from the date of execution of said
agreement. Thus, the respondent was under an obligation to
complete the said unit by 13.02.2019. As agreed in the said
agreement in clause 10 that there can be change in the area of the

said unit by £25% on final layout of the project.

However, in order to deliver xhe sald unit to the complainant

before the time period promii %tge respondent was constructing

.Klg%

the said project at a fast f) aIrd therefore, the same was

£

completed in September 201@5 lt is most respectfully submitted
that the respondent had obtpmed fhe occupation certificate with
respect to said pm]ect on' 25. 09 2018 Thus, the respondent

offered the possessld‘n of ; thej Said umt to the complaxnant vide

éo | y &
é?‘e i |

letter, dated 25.10.2018 | j'l

It is very pertinent to. mentlon here that. the’ above fact has been
very cleverly concealed by *the complainant and hence, the present
complaint ought to be dlsmlssed on-the ground of concealment as
well as on the ground thatt ti';e coinplamant was misleading this

Ld. Authority. i "I )1

Despite receiving the above letter / emails for offer of possession
from the respondent, the complainant did not come forward to

take over the said unit by paying outstanding amount.

Although the respondent was not under any obligation to send
any reminders to the complainant to make the outstanding
payments, it is humbly submitted that the respondent had in fact,

addressed numerous reminders to the complainant for payment
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of the balance consideration with respect to the said unit. The said

reminders are listed herein below:

Sr. No. Date of Letter / Email
i 05.12.2018
09.01.2019
19.04.2019
20.05.2019
18.12.2019
04. OZiO%O
05.02:2020 /.
04.03.2020 ©

O o | B U & W

=)
S
(g}
2
o
-
t
-
@
job}
=
o
5
e
y 1
"z._-

,‘1

"3 ‘?b Y 'a%gd th,at the complainant is

chronic defaulters QS@I}G had‘ ﬁaﬂed;and neglected to make timely
payments with respect to_ the sald unit desplte numerous
reminders addressed to. him The above default has been
committed by the cofnpl?mant; despite I{nowmg the fact that
timely payment of the f:@}gmd,erapomof‘ the'said unit is essence of

the said agreement as *w" lg%:eco‘izde_dym the said agreement at

payment of the mstal‘inen S even w

construction. Se?eralé rem&mders seekmg demand of the due
instalments for the Sald Units “were also sent to the complainant
prior to the offering of possession and the same are being

reproduced herein:

Sr. no. | Dates of letters/email

1. 31.03.2018
2. 07.03.2018
3 09.02.2018
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. 17.01,2017

5 21.12.2016

6 30.11.2016

7. 12.05.2016

8 06.07.2016

9 19.04.2016

10. 16.04.2015

11. 13.03.2015

12. 16.02.2015

13. 03.04.2014 /1|,
14. 05.02. 201?“ el

M.L-ﬂ
Despite the above defaults of' 15'1'7&5:;e ggmplamant the respondent has

also waived off delay& @ay:gaéﬁt‘ 1n§e§est of an amount of

'1-—--

Rs.54,584/- from ;he OMS 1 ggme’ry to be made by the

:s»wa

5 gl '“‘
. ]
-y

complainant.

- a
5 i ‘&*

It is submitted thq&;‘ithe cemplalnant has. failed and neglected to
make the balance payrgenfs WItl'igrespect to the said unit till date.
It is submitted that an am‘hunt of 38,37. ;313/- is outstanding from
the complainant towards. thegxonsjderatlon of the said Unit which
is apart from the. outstandmg glelayed payment interest of
Rs.31,70,619/- whlch has Eeen ~calculated till the date of
cancellation of the said unit.i Thus, an amount of Rs.71,47,459/-
was outstanding payment, die and payable with respect to the

said unit by the complainant to the respondent.

It is further submitted that the complainant in his email, dated
26.05.2019, has clearly shown his inability / constraint to pay the
balance amount and has sought cancellation of his allotment and
requested for refund of his principle amount or on the contrary

has sought smaller unit as he is unable to pool money to pay the
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balance consideration for the said unit. The email of the

complainant was duly replied by the respondent vide email, dated
16.07.2019, wherein the respondent has clearly stated that they
do not have any other unit available. The cheque which was
presented by the respondent on assurance by the complainant
that the same shall be honoured on presentation. However, the

same got dishonoured, which is criminal offence under section

_-wr.

complamant

A perusal of the above. email oj}thé %qmplainant clearly shows that

it is the complaman} %ho is séekmg cancellation of his booking
and is not ready to fulﬁl his obhgatlon as agreed under the said
agreement. The corgplaman l'gas nowhere written that the

respondent had delayéd m handlilg over the possesswn of the said
unit or that the respo%&ont ﬁas not ﬁJ,Jﬁlled its obligations or is

deficient in services. “\ /7’ Ns%“ w 6

It is submitted that the respo%g:en%hes completed the said project
and said unit before ;he tlme@erlod promised to the complainant.
Despite the above efforts the complamant has always defaulted in
making the tlmely payment of the instalment / outstanding
amount. Thus, left with no option and after waiting for almost two
years after offering the possession of the said unit, the respondent

cancelled the said unit of the complainant on 11.05.2020.

Copies of all the relevant documents have been filed and placed on

record. Their authenticity is not in dispute. Hence, the complaint
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can be decided on the basis of these undisputed documents and

submission made by the parties.

Jurisdiction of the authority:

26. The plea of the respondent regarding rejection of complaint on

ground of jurisdiction stands rejected. The authority observes that
it has territorial as well as subject matter jurisdiction to adjudicate

the present complaint for the reasons given below.

E.1 Territorial jurisdictiggr 3

As per notification no. 1/% \ -_'??i;_&c&idated 14.12.2017 issued
by Town and Counttykglanmg _ g?partment, the jurisdiction of
Real Estate Regulé@g’iﬁ"“!\ t&gl&f‘mt&:réurugram shall be entire
Gurugram Distritt-;;; fﬂ% all :'ﬁﬁ};ogg ~ with "offices situated in
Gurugram. In th§ p’re';ent ca's;g, the project in question is situated
within the planning laﬁ;_:ea% ofg;iGlii“ugram district. Therefore, this
authority has completgf'té_rrftorial jurisdiction to deal with the

present complaint. T g

i

E.Il Subject mal_:_teniu;;;gd

- 5 3 % y
Section 11(4)(a) of the 'A%cp,\ 2016 provides that the promoter shall
be responsible to. the allotteeés per agreement for sale. Section

11(4)(a) is reproduced as hereunder:

Section 11(4)(a)

Be responsible for all obligations, responsibilities and functions
under the provisions of this Act or the rules and regulations made
thereunder or to the allottees as per the agreement for sale, or to
the association of allottees, as the case may be, till the conveyance of
all the apartments, plots or buildings, as the case may be, to the
allottees, or the common areas to the association of allottees or the
competent authority, as the case may be;
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Section 34-Functions of the Authority:

34(f) of the Act provides to ensure compliance of the obligations
cast upon the promoters, the allottees and the real estate agents
under this Act and the rules and regulations made thereunder.

So, in view of the provisions of the Act quoted above, the authority
has complete jurisdiction to decide the complaint regarding non-
compliance of obligations by the promoter leaving aside

compensation which is to be decided by the adjudicating officer if

L en

pursued by the complainant ata later stage

_‘_‘Lg o

""i

F. Findings regarding relief sougﬂ ytﬁe complainant:

F.1 Direct the respondent to de@ver ‘Shop of same size as booked

F.2

by the complamant on the s$ e ].lvrlce

R s vet < 04 -

Considering the above menugped facts, the authority observes
that the respondent Vl%e letter dated 2_5 10 2_018 had intimated

35.

the allottee about the :incirease fn super area from 473 sq. ft. to
494.73 sq. ft. The resﬁondeﬁt has mcreased the super area by

21.73 sq. ft. In other words,_:__ the ‘areaof the said unit has been
increased by 4.59%. =/ N

Direct the respﬁnﬂeﬁf “to withdraw the cancellation
notice/letter and-not'to pi'o;'cée‘d»Wi'tli the cancellation process
of the shop/property and not to create any third party right

by re-allotment of the property to any other person.

The complainant was allotted unit no G- 60 on ground floor in the
project “Ocus Medly” by the respondent builder on the basis of
booking on 15.11.2012 for a total consideration of Rs. 61,33,391/-

under the construction linked payment plan given on page 30 of
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the complaint. After that BBA was executed on 14.08.2013, the

respondent builder continued to receive the payments against the
allotted unit. It has brought on record that the complainant had
deposited several amounts against the allotted unit and paid a
total sum of Rs.30,63,521/- as per final statement of accounts at
page 24 of reply. The complainant has paid around 50% of the
total sale consideration It is also a fact that demand for remaining
amount was raised against the allottee. The respondent builder
placed on record reminde e

_ __ 05.12.2018, 09.01.2019,
19.04.2019, 04.02.2020 and %5%920 raising demand for the
amount due, but did not get any

1 '?%
led to cancellation” og hfsﬁéumt%%nde letter dated 11.05.2020

gppsmve result. So, it ultimately

pertaining to cancellatlon of?ﬁe allotted umt on account of non-

payment of dues. ... ' ’
However, there "is ho’tl‘fing' on record to show that after

cancellation of the" allot;ted unlt v1de letter dated 11.05.2020 the
respondent builder retufnegi Lhe g\gamammg paid up amount to the
complainant after deductmg ZW/” 6f total prlce of the said unit as
per clause 4 of the @uyet% agggemeng dated 14.08.2013. So, on
this ground alone, the cancellatlom of-allotted unit is liable to be
set aside. Even otherwise the cancellatlon of the allotted unit by
the respondent builder is not as per the provisions of regulation
11 of 2018 framed by the Haryana Real Estate Regulatory
Authority, Gurugram providing deduction of 10% of total sale
consideration as earnest money and sending the remaining
amount to the allottee immediately. But that was also not done. So,
on this ground also the cancellation of allottee unit is not valid in

the eyes of law.
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The counsel for the complainant has stated at bar that the

respondent has offered the possession of the unit by increasing
the area of the shop and demanding more money. As such he has
not taken the possession of the said shop and subsequently, the

respondent has cancelled the unit vide letter dated 11.05.2020.

The counsel for the respondent has increased the super area
without the consent of the complainant and even without
obtaining the approval of bulldlng plans As such the respondent
cannot charge extra amount&pffg\e;ncreased area. The counsel for

the respondent agrees to con E‘Qandmg over of the physical
T

possession of the shop at{heé{l j_rg‘ent rate for pre- -revised super
area of 473 sq. ft. msiuf%haf ﬁfmﬁ i Ej area of 494.73 sq. ft if the
complainant is wrllmﬁo make' the balance ‘payment with interest
at prescribed rate of 9 30% ‘per annum (ie. MCLR + 2%)
otherwise the prometer résp%ndent can refund the amount after
deducting the cance&lanon amount on the RERA regulations i.e. up

to 10% of the total consﬁei‘ataon .amount.

Both the parties are. dlI’BCted%tO do, the needful accordingly. If
there any dlsputg bsetﬁgvejg;) ﬁlﬁm respondent shall refund the
amount to the complamént’%gft?r deducting 10% of the total sale

consideration as per regulatlon of RERA.

Directions of the authority:

Hence, the authority hereby passes this order and issue the
following directions under section 37 of the Act of 2016 to ensure
compliance of obligation cast upon the promoter as per the
function entrusted to the authority under section 34(f) of the Act
of 2016:
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i. The respondent is directed to hand over the physical

possession of the shop at the allotment rate for pre
revised super area of 473 sq. ft instead of 494.73 sq. ft.
after receiving the remaining amount due besides
interest at the prescribed rate of 9.30% p.a. against that
unit (473 sq. ft.) within 90 days.

ii. If either of the party fails to comply with the above-

mentioned dlrectlons w1th1n the stipulated perlod then

zzzzz

W;%

the respondent buﬂ%

sale conmderatmn asf en ﬁegulatmn of RERA.

; -er deduction of 10% of total

%’&’

28. Complaint stands dlspo?ged uf f )

29. File be consigned tg reglstry

Do W B8 (nr ‘KK Khandelwal)
Member . E mgot.~ Chairman
Haryana Real Estatmgulatory Authorlty, Gurugram

Dated: 0§ __ N
.x&% '
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