o) GUE‘UGHAM Complaint No. 610 of 2018 |
BEFORE THE HARYANA REAL ESTATE REGULATORY
AUTHORITY, GURUGRAM
Complaint no.: 610 of 2018
Date of filing complaint: 25.07.2018
First date of heari ng: 21.11.2019
Date of decision 27.01.2022

Mr. Girish Kumar Agarwal

R/0: -G-150, Palam Vihar, Gurugram Haryana-

122017

Complainant

1.M/s Lardmark Apartments Pnivate Limited

2.Mr. Sandeep Chillar,” ©

3. Mr. Dinesh l{umgr :
All having their Regd. Office at:!
Sector 44, Gurugram, Haryana- 1

CORAM: \}
Dr. KK. Hhande]wall
shri Vijay Kumar Goyal

APPEARANCE;
Sh. Manish Yadav (Advocate)

Ms. Shriya Takkar {Advocate)

OF

L fils

G NN
Plot No, 265,
22003

Respondents

' 4 Chairman
Member

| Advocate for Complainant
vocate for Respondents

DER

The present complaint has bee

filed by the complainant/allottee

under section 31 of the Real Estate (Regulation and Development)
Act, 2016 (in short, the Act) read with rule 28 of the Harvana Real
Estate (Regulation and Development) Rules, 2017 (in short, the

Rules) for vielation of section

11(4)(a) of the Act wherein it is
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inter alia prescribed that the promoter shall be responsible for all

obligations, responsibilities and functions under the provision of

the Act or the rules and regulations made there under or to the

allottees as per the agreement for sale executed inter se.

Unit and project related deta
The particulars of unit details, sale consideration, the amount paid

by the complainant, date of pro osed handing over the possession,

delay period, if any, have been, ed in the following tabular
form:
| S.No. |
1. i
Z. | Nature of tﬁa}prﬁlen
2| [fvenorthepiis [ |
| 4. | DTCP licensemo) - = |
| ‘ | 1
5. | Name of Llcanih ﬁwng’r |
6. | RERA registered ;'rtut
registered § ¥ A
HRERA repistration vali _
up to ‘ Ll
7| | Unitne: NI 1 8 wmlili.- |\
8. | Unitarea 1000 sq. ft.
9. | Date of execution of 10.06.2008
Memorandum of [an jexure-1 on page ne. 15 of
und'ﬂ'ﬁtﬂ ﬂdiﬂg '[MELI] ro !-Elﬂt]
10, | Date of execution of N M.i
builder buyer's
agreement | 1)
11. | Total consideration Rs. 41,30,000/-
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[annexure-1 on page no. 16 of
complaint)

12. | Total amount paid by the | Rs, 38,60,000/-
complainant. [annexure-1 on page no. 17 of
complaint)
13, | | Due date of delivery of N/A {
possession
14. | Provision regarding Clause 4: - That the First Party will
assured return pay Rs. 51.3/- per sq. ft. on 1000 sq.
ft. as an assured return in the form
{°f manthly rent te Second Party till
| the date of possession,
15. | Offer of possession 3 3 r
16. | Occupation certificate '-- 12:2018 i
Ay ; J'L{ mpexire-F on page no. 35 of
117. | Delay in ha gver |1 A } ‘15
possession till date of M -
decision L.e, 27.01.2022
\B.\J 2
Facts of the mmpﬁ‘lg_[\ﬁﬂ i Jl.-f'_ y /
The complainant has submitted e v/
e o ) o

That the complainant is a law
who Is a senior citizen ﬁgﬂ ﬂ'
company incorporated ﬂnfl‘ fil!‘k
and the respondents claim th

developers,

-a;h[r.ﬂng and peace-loving person

ﬂ : émcli? respondent is a
red dnder Companies Act, 1956

.

mszjves as reputed builders and

That the complainant opted for purchasing an office space from
the respondents in their project titled as "Landmark Cyber Park",
situated in sector-67, Gurugra
an Mol dated 10062008 s

1 Hal:-yana, in pursuance of which
:Ined and executed between the
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complainant and the responden

purchase,
That the said MOU was signed
complainant and the responden

stipulation ol the following fa

them and the same are as under:

* That the respondents agree

Complaint No. 610 of 2018

ts, thereby settling all the terms of

and executed by and between the
ts duly confirm the acceptance and
r:ts and clauses existing between

d to sell/allot to the complainant

space admeasuring the a
of1000 sq. ft. subject to
completion of the building

4130/- of approx. sq. ft. sy

pate tentatively a super area
e final confirmation of area on
in the proposed IT-Park @ Rs,

per total area amounting to the

consideration of Rs. 41,30,000/-
That the complainant had made the payment of 93% of the

total cost to the respondent
like maintenance, parking a

will be paid at the time of the

and remaining all other charges
nd EDC according to the demand
possession.

That the respondents will gxecute the sale deed/registry in

favour of the complainant after receiving the balance amount

as mentioned above.

That the respondents will pay Rs, 51.3/- per sq. ft. on 1000 sq.

ft. as assured return in form g
till the date of possession.

That the respondents will not

f monthly rent to the complainant

charge any escalation charges for

the above-mentioned unit and there will be no PLC for the

allotted unit.
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That the respondents would
assured to the complainant |
equally for every vear till th
subject to the deduction of

Act, In the relevant period.

5400/- per sq. ft. as penalty

f Complaint No. 610 of 2018

give quarterly cheques for the sum

n individual names of all co-owner

possession of the unit or further

S as per the rates described in IT

That the respondents agreed to buy back the said unit @ Rs,

in case of non-completion of the

project along with the bank interest of 18% annually.

That at the time of enterin gl;lm e

93%of the total considération
36,60,000/-and is /willing to
amount in terms nFI:ha agree
That the respmﬂéimﬁ have

the complainant aniﬂﬁﬂ}ﬂ
understanding, respﬂﬂdéﬁ’éi'- h
return in the form of monthly re
of possession whﬂ‘hwl‘w}ﬂﬁﬂv

mhgt. _

conditions of the%;iérhpr@dhrr "

o
LR

' e -:umplmn:am has paid the
Eﬂ' uuit e, a sum of Rs.
b 'Ei'lﬁ"n'['ﬂl'lt of the balance

{ﬂ%ﬁd to pay the assured

complainant till the offer
& till-date and had even

stopped paying the assured ratur'n to him from September 2012,
That on 12.06.2015, the respmdantg communicated to the

complainant regarding the poss
they have applied for occupatio
the complainant through email
about the non-payment of the

mentioned in the email that the

essian of the project stating that
n certificate. That on 13.07.2015,
communicate to the respondents
assured returns and it was also

respondents had stopped paying

the assured return from September 2012 without any intimation
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and informed the respondents that few cheques given by the

respondents against the assured return had also got dishonoured.
That the respondents have offered possession to the complainant
on the ground that they have applied for occupancy certificate
from the appropriate authority. However, it is a settled principle
of law that the possession offered without the occupancy
certificate is non-est in the eyes of law,

10. That the complainant had re;;mﬁtqg»d the respondents several

11.

12.

13.

times to make the paymentas Tﬁé 1ssured return as promised

| '| I

under the MOU. LR
That on 09.04.2018/ Wcﬂmﬁwhﬁm a legal notice to the
respondents asking “them to ﬁhﬁ#ﬂe the r;oqy of the license,
sanction plans, application for oceipancy ner:_nﬁ_cal:e and copy of
occupation certiﬁ;ﬁ?ei;hg;m@pl@ nt also specifically demanded
the remaining sséiji:é&-ﬁﬁlm zlong with the 18% p.a. within 15
days of issuance of l:l'hem&iﬂ'lqﬁ ggl;be However, it i pertinent to
mention here in that the rpq:&ﬁdﬁm' have not paid the due
assured return and had alsy IF-n! ravided the documents
demanded by the complainant thraugh E*bEgﬂ'—lhﬂﬂEEp

That the respondents until tbda;f. ha:u; not received the occu pation

certificate for the above-mentioned project, and therefore this
project falls under the jurisdiction of RERA.

That the respondents have not pald the assured return in terms of
the agreement w.e.f 10.09.2012, and therefore, as on the date of
filing of this complaint, a total sum of Rs. 36,93,600/- is due
towards the respondents.
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L4, That the cause of action to file this present complaint firstly arose

at the time of booking of the office space, thereafter it arose on
each subsequent payment so made to the respondents, thereafter
it again arose when the respondents did not paid the assured
return to the complainant assured under MOU. The cause of action
is continuous, and the present complaint is filed as expeditiously
as possible,

15. That this hon'ble authority has jt]rl;dlctmn to entertain and to
adjudicate this present f:ﬂmp{!ﬁrﬂq fér the very reason that the

project of the respondent s, gl -l..!."lﬂ'tln the jurisdiction of
I.

district Gurugram, aﬁiﬂﬁaa&rﬁm
the Act to decide’ and adjumuat#&e pr:esént complaint in fts

_'i_ Jpowers relegated under

present form.

C. Reliefsought by thﬂﬁgmglamanh |
16. The complainant has sdug_ht following r lef(s);

* The cumplalnam‘: be awa.rded Rs. 36,93,600/- due against the
assured return from September 2012 till date along with
interest at the rate of 18% per annum compounded quarterly
in terms of the provisions of the Act governing this present
forum from the date of tie same becoming due, until its

realization.

* The complainant be awarded future assured return in
accordance with the terms and conditions of the MOU along
with interest at the rate of 18% per annum compounded

quarterly in terms of the provisions of the Act governing this
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present forum from the date of the same becoming due, until

Its realisation.

* The respondents be directed to provide copy of license,
sanction plan.

Reply by the respondents,
That present reply on behalf of respondent no. 1 is being filed by
Mr. Chetan Dhingra, who is authorized signatory of respondent

4 ..-'ll

and has been authorized vlde bnqrq resolution dated 18th January
2020 to institute, sign, file an!;d_n:.r;:lfy the present reply, sign
affidavit/applications, Executﬂ vakaiatnama in favour of
advocates, depose in the court, cnm]:lﬂund,." compromise the
matter and to do all other acts which are necessary for the just
decision of the present complaint. |

That complainant booked an IT Epiit;? admaaswfing 1000 sq. ft in
a project developed h}l‘ the respuqdnnt I:n;-,a the name "Landmark
Cyber Park" situated in sectnr 67, Guj:ugraﬁt That one of the offer
made by the respondent at that :luinruf time was that the unit will
have benefit of assured return, The.reaﬂ:e.r, the complainant
entered into an MoU dated 10%June 2008 with the respondent
determining all the rights and lizbilities of the parties.

That the complainant as per the terms of the MOU made payments
of Rs 38,60,000/- i.e., 93% payments towards the total cost of the
unit to the respondent. However, in addition to the above, the
complainant was also supposed to make other payments in the

nature of EDC, IDC, FFC, maintenance, IFMS and any other
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government taxes etc. as per the demands raised by the
respondent.

That the as per the terms of the MOU, it was specifically agreed
that the respondent will pay a sum of Rs, 51.3 /- per sq. ft. on 1000
sq. ft. every manth as assured return, payable quarterly till the
date of possession. That clause 4 of the MOU clearly describes the
liability of the respondent to pay the assured return till the date of
the possession. Thus, there was no time limit provided under the

MOU for handing over the ﬁﬁéﬁ%ﬁ?ﬂf the unit. It is pertinent to
mention here that time was n?t It]}E essence of the contract for
delivering the pnssgssintj.lﬂlm_-@ve_{z :i-,t. was_mutuaii;.r agreed upon
that the complainant will be entitled to the benefit of assured
return still the da‘te. Iﬂf possession. itis furﬂ‘mr submitted that the

i

benefits of ﬂsﬂured return ‘"annﬂt be extencted when the
[ F]

complainant has dellheratety failed I:u take possession even after
the offer of possession has been EI"I.-"EH h}r th.e ré;pnndent

That as per MOU, the cumplamant was pald the assured returns
till june 2013 to the tune of Rs 24 39,454;" That thereafter in the
month of June 2013 the mmplamant al]nttees was duly informed
that the respﬂndrznt would ad}ust the pending liabilities against
his pending charges towards ﬁﬁ}n;;nt external development
charges, interest free maintenance security deposit stamp duty,
registration charges & other incidental charges.

That it is pertinent to mention here that the respondent
successfully completed the project in the year 2015 and
accordingly applied for the grant of OC on 17th April 2015.
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That the respondent after applying the OC accordingly informed
the tentative date of receiving the OC to all its buyers including the
complainant vide letter dated 12th June 2015. Itis submitted that
in the said letter of intimation of possession dated 12.06.2015, it
never confirmed the date of receiving the occupation certificate;
rather the respondent stated that the occupation certificate is
expected to be received within next three months. Since, the
building was complete in all respeci:s*, the respondent expected the
0C to be received within a peiind'nf 3 months and accordingly

e

requested the complainant 31511 to t:iear all the pending dues of
EDC, IDC, IFMS andutherchargfa‘fmri.\

That despite the said intimation, the ﬂnmplalnant failed to
approach the I'Espundent and ma]n:e payments as per the

agreed terms. It 15 parl:inent tn nIIEn‘tiﬂn here that since the
respondent had Ep]JIIE'ﬂ fnr I.']'IE 0cC and since there was no
N

abjection raised h}r the Enm[.‘.'EIE']'J:"' BUl‘]‘IDI‘I[}F. a deemed OC was
already existing in favour of the respuudent The relevant rule

under the Haryana Eu.ﬂdh‘.lg Code, 2017 is reproduced herein
below: - FlARNRIGLIRA

“$.10 Occupation Eert:ﬁcumﬁ} After receipt of
application, the Competent Authority  shull
communicate (n writing withingl days, his decision
Jfor grant/refusel af sueh permission for occupation of
the building In Form BR-Vil. The-register shall be
maintained as  specified| In Code-£8  for
maintaining record In  respect of Occupetion
Certificate,

(3} If ne communication (s received from the
Competent Autharity within 60 days of submitting the
application for "Occupation Certificate”, the awner s
permitted to occupy bulldimg, considering deemed
issuance of ‘“Ocecupation certificate” and the
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application form BR-IV [A] or BR-IV{Blshall act as
“Qccupation Certificate”. Hawever, the competent
authority may check the viplations made by the and
take suitable action,”

That however, the issue of delay in handing over the possession is
not applicable in the present case, since there was no time limit
provided under the MOU and time was never made an essence of
the contract.

That the project is already tﬂmplete, and the respondent has also
received the OC from the Eumpﬂtegtfuﬂmntits That the present
case [s not a fit case for awardinF payment of assured return as
the complainant has heen in "ED"‘E.HPE breach of the terms and
condition of the agreement,fh'lnu ia taking over of possession
after clearance of its lawful dues. AN
That from the above Ilst of r.lates and events, it becomes quite
evident that the respandent has alre:;dj,;lapp[led tor grant of OC in

April 2015 when the bullding wias l:umplete all respects and based

) &

on the application uccupahun EE['tiFEEl[-E was pgranted
26122018, ¥ W A ¥ ._: H " I

That from the facts as na rrated ahnw it become quite evident that
despite the IT Space of the cujmpIHr_.lam_: being complete in all
respects, the respondent could not hand over the physical
possession of the IT Space due to non-payment of pending amount
by the complainant. However, in the present case, the issue is not
related to delay in handing over the possession of the unit as the
time was not an essence of the contract and there was no time

limit provided under the agreement between the parties.
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However, still the respondent has offered possession in 2015
subject to clearance of the pending dues.

That the complaint is liable to be dismissed in view of the
preliminary objections set out hereinafter. It is submitted that
since the preliminary objections are of a jurisdictional nature
which goes to the root of the matter, and as per the settled law, the
same should be decided in the first instance. It is only after
deciding the question relating to mahtainahlhw of the complaint
that the matter s to be prn-:ueded" 1;n.rit.h further. The following
preliminary and junsdict[nnaihu{bjectmns are being raised for
dismissal of the r:nmplalnt Wxthuut pre]ur:llr:e to the contention
that unless the quest!nn of maintamahﬂlty is first decided, the
respondent ought not to be l:alhad upnn to file the reply on merits
to the complaint, this reply is bem,g Fled by way of abundant
caution, with Ilhert_',' to file such further replyas may be necessary,
in case the complaint 15 held to be nmnlt_::im able,

It is submitted that the cnmplainl‘.ﬂled is baseless, vexatious and is
not tenable in the eyes of law and therefure. the complaint
deserves to be dismissed at thellverjr threshnl:f

That the OC was applied for the sg::;l project in April 2015 and
asper the Haryana Real Estate .["Regu.-lal:iun and Development)
rules,2017, the current project is beynnd the scope of this
adjudicating authority.

That the present complaint is not maintainable as this authority
has no jurisdiction to entertain the present complaint. That the
present complaint pertains to payment of pending/future assured
return along with interest and in the alternative, seeks refund
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along with interest and compensation under 11, 12, 13, 14 18 of

the Real Estate (Regulation &Development) Act, 2016 (hereinafter
referred to as the "said Act"). That the complainant also seeks
interim relief regarding restraining the respondent from claiming
his lawful dues which is arbitrary and against the principles of
natural justice. The authority can only deal with the complaint
filed under section 18 of the Act and for rest of the grievances, the
adfudicating officer is the appruprlate authority. It is further

B 7 P |

submitted that grievances unlcii_; Isﬁt?nn 11, 12, 13 and 140f the
Act cannot be raised before the authurit}- undersection 31 of the
Act and thus, the present cumpiamt IEI11'J.D'£ maintainable.

That the l‘.‘umplalna nt is s&:king payment  of
pending/future assured return alung with {nterﬁt and in the
alternative, also seeks reﬁmd aln_r_l g wltl-i_ mteresl: and other reliefs.
That the mmpl&inant has ﬂ]ed thE prESEnt cnmplamt under rule-
28 of the said rules and is seeking thE re!ief of payment assured
return and in alternative seeks refund and interest under section
18 of the said Act. It is submlj:t_e:d tilﬂf I:I;E_ complaint, if any, as per
the reliefs claimed is r&qutred to be filed before the adjudicating
officer under rule-28 of the said rules and not before this
authority as this authority has .nn-.}u-rtsdtcﬂﬂn whatsoever to
entertain such complaint and as such, the complaint is liable to be
rejected on this ground alone.

That in "MR. BRHIMJEET AND ANR. VERSUS M/S LANDMARK
APARTMENTS PVT. LTD. "bearing CRN/141/2018, this authority

has held as under:
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"6. As per clouse 4 of the Mol de 14082010, the
complainant is insisting that the RERA Authority may
get the ossured return of 'Rs 55000 per moanth
refeased in his favour,

7. However, the authority is of the view that o perusal
of the RERA Act2016 reveals that as per the Moll, the
assured return {5 not a formal clause with regord to
giving or taking poessession of unit for which, the
buyer has paid an amount of Rs 5500000 to the
builder which is not within the purview of RERA Act.
Rather, ftis o civil matter

8. Since RERA Act deals with the builder buyer
relationship to the extent of timely delivery of
possession o the buyer deals with withdrawal from
the project, as per prﬂwsmns of section 1H{1) of the
Act. .-'H.E

9. The buyer is directed to p:.-m.re the matter with
regord ta getting assured return as per the Moll by
fillng @ case beﬁare appmpn'ﬂ:e fammf Adjudicating
Uml:ﬂr L e— :.'::-'4

That in light of the afnresaid ]urlgm ent passed by this
authority in a simi]arl}r situated mm?!mnt seeklng assured return,
the respondent prays fnr ou tright diﬂmssal of the complaint.

|
That in the abnvﬂwmepﬂnned m.-atter of 'Brhimjeet vs. M/§

Landmark Apnrunenis ii"ut. Led’, Itt :.-.ras held by this Hon'ble
Authority that as per theht'-l'lt.ﬁ.l h"TTET.thE parties, the assured
returns were not a fnrmal clause with respect to giving or taking
possession of the umt and that lJu-’.- hul]der was not within the
purview of the Act of 2016. This auﬂ'mrft},r went on to further issue
directions to the allottee in the case to file a case for assured
returns before the appropriate forum. The above-mentioned order
dated 07.08.2018 has further been upheld by this authority in the
cases of ‘KailashDevi vs. M/s. Landmark Apartments Pvt, Ltd",
{ComplaintNo, 355/2018) and "Geeta Rani vs. M/s. Landmark

Apartments Pvt, Ltd" (Complaint No, 870/2018).1t is submitted
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that the same view has to be followed as per the 'Doctrine of

Precedent’ as held by the Hon'ble Apex Court in the matter of ‘K.
Afit Babu& Ors. vs. Union of India & Ors."[1997 (6) SCC473), has

clearly held as under:

6. Consistency, certainty and uniformity in the field of
Judicial decisions are gonsidered to be the benefits
arising out of the "Doctrine of Precedent”. The
preceqdent sels o pattern upan which a future conduct
may be based One of the basic principles af
administration of justice is that the cases should be
decided alike. Thus the doctrine of precedent Is
dpplicable to the Uentral Admirnistrative Tribunal
aiso, Whenever an application under Section 19 of the
Act iz filed and the guestion involved in the said
application stands conduded by some earlier decision
of the Tribunal, the Tribunal necessarily has ro take
into oecount the judgment rendered in earlier case, os
a precedent and decida the application accordingly.
The Tribunal may either agree with the view taken in
the earlier judgment or it may dissent If it dissents,
then the matter can be referred to a larger bench/full
bench and place the matter before the Chairman for
constituting a larger bench sp thot there may be ho
conflict upon the two Banches The large Bench, then
has to consider the correctness of earlier decision in
dispasing of the later application. The lorger Bench
can over-rufe the view taken in the earlier udgment
and declare the law, which would be binding on all
the Benches{>ee [hon Lucassupral. In the present
cose, what we find is that tribunal rejected the
application of the appellants thinking that appellants
are seeking setting aside af the decision of the
tribunal fn Transfer Application No. 263 of 1986. This
view taken by the Tribunal was not correct The
application of the appellant was required to be
decided in accerdance with law™

37. That the provisions of the Act have only prospective operation,
especially when it inter alia seeks to impose new burden. It is a
settled law that a statute shall operate prospectively unless

retrospective operation is clearly made out in the language of the
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statute. It is stated that the MOU in this case was executed prior to

the Act came into force, Thus, itis not an agreement for sale as laid
down in annexure-'A’ of the rules and the provisions of the Act
cannot be made applicable. That no delay can be attributed in the
present case, since time was not the essence of the contract in the
present case,

That it is pertinent to mention| here that section 18 categorically
provides that "if the promoter fails to complete or is unable to give

O "l
possession of an apartment, pinl: or building - (a) in accordance

with the terms of the agreer.t:é;;c-%r sale or as the case may be,
duly completed h}' the date EpEi:fﬂEd therein. However, in the
present case, the rgs_pnndent has -:Ilull_'f,r completed the project and
has received occupation certificate frnm the competent authority.
That the complainant is the dﬂfaufrlng party in the present case, as
he has failed to take pnﬂsessmn ever after receipt of intimation of
possession. W o J yt

That in the present case .nu time Iirﬁit-ﬁaﬁ prescribed under the
MOU and thus no urders can I::E E;lassed i‘p the present case,

That in the instant cﬂmplainl:, the -:nmplainunt has failed to
implead "Girish Kumar Agrawal {HHF]" (hereinafter known as"

omitted party”) being one of the necessary party to the present
complaint. That omitted party is a necessary party because it was
a part of second party in the executed MOU dated 07.06.2008 and
hence is the equal holder and owner of the property in dispute.
That the outcome of the present complaint will have direct

bearing on the rights and obligation of the omitted party.
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That as per rule 13 of order 1 of the Code of Civil Procedure, all
objections on the ground of non-joinder or misjoinder of parties
shall be taken at the earliest possible opportunity and hence the
respondent prays for the dismissal of the present complaint on
this score itself,

That the MOU was entered into between the parties and, as such,
the parties are bound by the tarms and conditions mentioned in
the said agreement. The said agreement was duly signed by the

il

complainant after properly undetﬁﬁ?ding each and every clause
contained in the egreemem; l'he eemplemant was neither forced
nor influenced by the respendent to sign the said agreement. It
was the eumple:nant whe after understandin_g the clauses signed
the said agreement in his cnmpiete senses.

That it is trite tew that I:he terms of Hm agreement are binding
between the perhes The Hon'ble Supreme t‘eurt in the case of
"Bharti Knitting Co. vs. DHL Wuﬂdwli‘de Courier (1996) 4 SCC
704"observed that a person who mgne a document containing
contractual terms_Is nur‘maﬂ:,r_ E:rsuﬂrd‘ h}r them even though he has
not read them, and even I:heugh he 15 ignorant of their precise
legal effect. It is seen that when a person signs a doecument which
contains certain contractual terfne, then normally parties are
bound by such contract; It is for the party to establish exception in
a suit. When a party to the contract disputes the binding nature of
the singed document, it is for him or her to prove the terms in the
contract or circumstances in which he or she came to sign the

documents.
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That the Hon'ble Supreme Court in the case of "Bihar State
Electricity Board, Patna and Ors. Vs, Green Rubber Industries
and Ors, AIR (1990) SC 699" held that the contract, which

frequently contains many conditions, is presented for acceptance

and is not open to discussion. It Is settled law that a person who
signs a document which contains contractual terms is normally
bound by them even though he has not read them, even though he
is ignorant of the precise |egal effect.

That the complainant has apprﬁa&rheld: the authority with unclean
hands and has suppressed and -:dnceajed material facts and
proceedings which have a dlrEl:t bearing on the very
maintainability of the purpnrtﬂd mmplaint and if there had been
disclosure of these material facts anc} pruceedingﬁ. the question of
entertaining the purpurted cumpiamt would not have arisen, It is
settled law as helcl by the Htun'ble Supreme Court in
'S.P.Chengalvaraya .I'q[ﬂl'dy v/s jaganlr{uth 1994(1) SCC(1)that
non-disclosure of maferial facts arihc} documents amounts to a
fraud on not only the nppns:te parties but alsu on the court. A
reference may also be made to the decmiun of the Hon'ble
Supreme Court in cases of Dmp S’A‘n_gh Vs State of UP 2010-2-
SCC-114 and Amar Singh Vs Union of India 2011-7-SCC-69" and
followed by the Hon'ble National Commission in the case of ‘Tata
Motors Vs Baba Huzoor Maharaj being RP No. 2562 of 2012’
decided on 25.09.2013.

The complainant has not approached this authority with clean

hands. it is submitted that the complaimant Is attempting to raise
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non-issues and is now, at a belated stage, attempting to seek a
modification of the agreement entered into between the parties in
order to acquire benefits for which the complainant is not entitled
in the least.

That the complainant has wilfully agreed to the terms and
conditions of the agreement and is now at this belated stage has
raised issues and concerns regarding his contractual obligations.
That the complainant has qt{pﬁrias;létg many material facts, which
are extremely relevant 111_:|ﬂ'1:]lelrI fpr a proper adjudication of the
present dispute whir:lj tanta m,”“.'.:.t. E _Flgﬁpg fraud upon this
authority, he does not deserve any relief and the present
complaint merits dismissal on this r%nunt itself. He had failed to
disclose that he was given the assuréd returns as provided under
the Mol. N1 | l] i V

That the complainant has failed to dl&c]use thal: he was dutybound
under the executed MOU to E]EEI]'-I‘:II; nutstanding dues at the time
of intimation of p-:}ESESsian That l'hEJ;:lmplEllﬂEﬁl further falled to
disclose that he was ggnﬁq;l@"g &9&& update vide letter dated
14.05.2019, wherein the, respondent again requested the
complainant to clear ourstinding dues and to take handover of
possession or enter into a lease arrangement; agreement with the
respondent. The complainant has further failed to disclose that the
due to non-clearance of the dues the respondent had again sent a
letter dated 21.05.2019 for reminder of taking over of possession

and also conveyed the outstanding dues of the complainant.
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50. The complainant has not booked the unit for their personal need,

ol

vl

23,

but it was an investment to make profit and due to recession in
real-estate industry, investment of complainant took nosedive as
such under the garb of payment of assured return and delayed
possession, they devised novel |dea to demand return of their
investment and also retain the property. However, in the present
case, there is no delay since there was no time limit provided

under the agreement. o “»
That main grievance of the & i t in the complaint is that
respondent has not ha.ndEi | -
complainant, H-::we'ar;emIt tsmtzﬁ I mentmn here that there
Wwits no time limit presrrlhed"ﬂ;lﬁéh erhe EETJEEIHEH’{ and thus the

allegation is WI'{.'rﬁg*‘End hence de::i‘erd_ Jt is snhrg[tted herein that

session of unit to the

respondent has| "ﬂ]mad]f' Eenﬁ Eﬁtt 5" tl:! khe complainant
m[*:::nmngfrem!mﬁng them to take pu!saéﬁﬂﬂ of the unit after
clearing outstanding. dIIEE but Ft g Ii!g" melamant who is not
prepared to take pnﬂsesﬂm of ﬁm gﬁﬁmﬁ:er clearing the pending
charges. ] J [

That it has heen*ﬁﬁeéteﬂiyﬁﬁh ' Hon'ble Supreme Court of
India and Delhi Pﬁgh[}uqrtﬂlatﬁmﬂ,%nut Eﬁsgﬁ'p:e of the contract
when contract prescribed levy of penalty in case of non-
completion of contract within the stipulated time or contains
clause in respect to extension of time beyond the time as
stipulated in the contract.

That if delay possession charges or payment of assured return are
allowed, other buyers/ customers who have invested their hard-
earned money In the IT project will suffer irreparable losses and
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the IT project will never be made fully occupied if such an
approach continues. Thus, to protect the interest of one person,
the authority can't jeopardize the Interest of others who are
genuine purchasers and are not mere speculators,

Jurisdiction of the authority

The respondent has raised preliminary objection regarding
jurisdiction of authority to Ente:rn:a!n the present complaint. The
authority observes that it has:t 1;‘{5&1{{31 as well as subject matter
jurisdiction to adjudicate tﬁé;"l i it

I'mmplaint for the reasons

given below, ,'_t-""" T Ty

E.1 Territorial ]urmucﬁun : 1‘%#

As per notification no. 1 ;ngiﬁ 7 frcP clated 14.12.2017 issued
by Tewn and Cbuntr;-,r Pl&qning: Bﬂpar;mgm Haryana the
jurisdiction of "Jﬁ-yana Real Eﬁntg Eeguﬁatory Authority,
Gurugram shall beghure IEurl.igmm dlstﬁ.ythr:aii purposes, In the
present case, the ptniﬂcl; . qj.ml-ﬁqn Is situated within the
planning area of Gurugmm disl_:;’ii::.,iﬂﬁ'refure this authority has
complete territorial jﬂﬁﬁdk‘tjﬂl‘l—;} 1o hd.aal with the present

complaint.

Subject-matter jurisdiction LT7IX

section 11(4)(a) of the Acr, 2016 provides that the promoter
shall be responsible to the allottee as per agreement for sale,
Section 11(4)(a) is reproduced as hersunder:

Section 11(4){a)

Be responsible for all obligations, responsibilities and
functions under the provisions of thic Act or the rules
and regulations made thersunder or to the allottees
as per the agreement for sale, or to the association of
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ailottees, as the case may be, till the conveyance of all
the apartments, plots of bulldings, as the case may be,
to the ollottees, or the common areas to the
assoctation of allottees or the competent authority, as
the case may be;

The provision of assured returns is part of the bulider
buyer's agreement, os per clouse 15 of the BRA
dated....... Accordingly| the promoter is responsible
for all obligations/responsibilities and functions
including payment of aksured returns as provided in

Builder Buyer's Agreement.
Section 34-Functions of arity:

I4[f) of the Act pf‘ﬂ'f'ltfﬂi'-:- ¢ ecomplionce of the
abligations cast upan“’ '-f pters, the allottees and
mereafmmmﬁgpatg{ Tthis Actand the rules and
regufu:mri.tmndgﬂ;ﬁfe' . el N\

So, in view of the pmwsmns of the ﬂct quoted above, the authority
has complete Jurls!‘.i{cﬂnn to demde I:hE l:umplaint regarding non-
compliance of r|:nl:.llll _éartuns bjr th_e promg ter leaving aside
compensation which is to be dEt‘ldEdlh}' the adjudlcatmg officer if

pursued by the cumpizunant ata ]aterst&g&

.y : L}U
F. Findings on the relief snu @p&e‘ﬁrmp&ahﬂnt

55,

56.

F.1Assured returns » [E d q ¥
i A by S t
The claimant has mught asqgur&d s on mupthly basis as per

the Moll dated IE.GE Eﬂlﬁkat Ia{l‘n.mm of Rs. 51. 3/- per sq. ft. on
1000 sq. ft. per month till the date of possession. [t is also pleaded
by the claimant that the respondents have not complied with the
terms and conditions of the Mal.

The Mol dated 10.06.2008 is a document which was executed
between both the parties and can be termed as an agreement, The
Act of 2016 defines "agreement for sale” means an agreement

Fage 22 of 34



HARERA

== GURUGRAM Complaint No. 610 of 2018

entered into between the promoter and the allottee [Section 2(c)].
An agreement for sale is deﬁ;ned as an arrangement entered
between the promoter and allottee with freewill and consent of
both the parties. An agreement defines the rights and liabilities of
both the parties i.e., promoter and the allottee and marks the start
of new contractual relationship between them. This contractual
relationship gives rise to future agreements and transactions

between them. The different:k :_'.5 mf payment plans were in

vogue and legal within the meanin the agreement for sale. Dne
Ié:l ‘the transaction of assured
return inter-se parties. The ‘agreemen for sale” after coming into
force of this Act [t:E.,*:"mt of 'Z lF!iﬁill h&fﬂthﬂ prescribed form
as per rules but thiﬁ’ﬂﬁ:‘t of Eﬂlﬁ d t re-wite the “agreement”

entered between prom ::-te:r and Elilﬂ Eequmr to tnmlng into force
of the Act as held by the Hon’ h e 0L1ba}r High Court in case
‘Neelkamal Realtors Shﬁ'tmﬂmm Limited and Anr. v/s
Union of India & Ors.’, fl#[ﬂ’étﬂi ;5#1 2737 of 2017) decided
on 06.12.2017. Sifica) thﬁggfeﬁn t‘ﬂdmnes the buyer-promoter
relationship thergfuﬁa, it'can be sﬂ&i that the agreement for

assured return bbmggm the 'punmnm:fanﬂ allottee arises out of

of the integral part of thi&-ﬂgi‘g .

the same relationship. Therefore, it can be said that the real estate
regulatory authority has complete jurisdiction to deal with
assured return cases as the contractual relationship arise out of
agreement for sale only and between the same parties as per the
provisions of section 11(4)(a) of the Act of 2016 which provides
that the promoter would be responsible for all the obligations

under the Act as per the agreement for sale till the execution of
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conveyance deed of the unit in favour of the allottees. Now, the

issues which arise for consideration are:

i. Whether authority is within the jurisdiction to vary its earlier
stand regarding assured return due to changed facts and
circumstances,

il. Whether the authority is competent to allow assured returns
to the allottees in pre-RERA cases, after the Act of 2016 came
into operation, fidn

ill. Whether the Act of 2019 bdts payment of assured returns to
the allottees in pre-RERA E S

While taking up the cases oF Brhirmj S0'& Ani Vs. M/s Landmark
Apartments Pvt. J‘;ﬁf {r:nmp!uint m‘: 141 gf 2018), and 'Sh.
Bharam Singh &Hnn Vs. FEIFHE#I lﬂJF rnje;:tiLLP" (complaint
ne 175 of 2018} decided on 07.08.2018 and 27.11.2018
respectively, it was held hy the aqthqlﬂl:}thar it has no jurisdiction
ta deal with cases of Eﬁﬁlﬁ’ﬂﬂ rx%t,qrpﬁﬂmugh in those cases, the
issue of assured returns: was [rivolved l:u be paid by the builder to
an allottee but at, that ﬂt?a. 1141 Iﬁ'ﬁ t* full facts were brought
before the authu;lty. nor it.was argued on behalf of the allottee
that on the basis of contractual ;nt}lhligéﬁnns} the builder is
obligated to pay that amount. However, there is no bar to take a
different view from the earlier one f new facts and law have been
brought before an adjudicating authority or the court, There is a
doctrine of "prospective overruling” and which provides that the
law declared by the court applies to the cases arising in future

only and its applicability to the cases which have attained finality
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is saved because the repeal would otherwise work hardship to

those who had trusted to its existence. A reference in this regard
can be made to the case of ‘Sarwan Kumar &4nr Vs. Madan Lal
Aggarwal Appeal (civil) 1058 of 2003" decided on 06.02.2003
and wherein the hon'ble apex court observed as mentioned above,
So, now a plea raised with regard to maintainability of the
complaint In the face of earlier orders of the authority in not

tenable, The authority can take 'lﬁerqnt view from the earlier one

on the basis of new facts aﬁrii : v the pronouncements made
by the apex court of the land. J ta W%EH settled preposition of

i hi@m:ns is part and parcel of
thew: is\a clause in that

law that when payment‘uI
builder buyer's agzeam Ent nayb:
document or er way of addﬁhdl,lm . memorandum  of
understanding or terms and c{:rndmaJns 'EF the EiI]ntmem of a unit),
then the builder 15. ]:fal'ﬂe to pay tha arﬁuﬁntas agreed upon and
can't take a plea that |tails nnr..lj;i;l_p ia' pay-t the amount of assured
return. Moreover, an amﬁdfﬁ@pﬂeﬁnﬁ the builder-buyer

relationship. So, it Gan be said, tl @greement for assured
returns between the promoter kﬂfﬂﬂib arises out of the same
relationship and is marked by | the. ﬁﬁ@’n:al agreement for sale.
Therefore, it can be said that the authority has complete
jurisdiction with respect to assured return cases as the
contractual relationship arise out of the agreement for sale only
and between the same contracting parties to agreement for sale,
In the case in hand, the issue of assured returns is on the basis of
contractual obligations arising between the parties. In cases of

‘Anil Mahindroo &Anr. v/s Earth Iconic Infrastructure Pvt, Lid.
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(Company Appeal (AT) (Insolvancy) Neo. 74 of 2017)" and 'Nikhil
Mehta and Sons (HUF) and Ors. vs. AMR Infrastructure Ltd. (CA
NO. 811 (PB)/2018 in (IB)-02(PB)/2017)" decided on
0Z2.08.2017 and 29.09.2018 rgspectively, it was held that the

allottees are (nvestors and have chosen committed return plans,

The builder in turn agreed to pay monthly committed return to
the Investors. Thus, the amount due to the allottee comes within
the meaning of ‘debt’ defined {n Eat:tinn 3(11) of the |&B Code.
Then in case of ‘Pioneer Urban Lan and Infrastructure Limited
&Anr. v/s Union of India-& Ors. (W  Petition (Civil) No. 43 of
2019)’ decided on 09.08.2019 'mi&f observed by the Hon'ble
Apex Court of the Ff;l:ltf .I:haiﬁ ‘:i'MtEES weho had entered into

"assured remrn;mmmitted Tetur

agresments with these
fl'suhstemtial portion of the

developers, wherehﬁf upan I:l&}"tntnt
total sale cnmxdnrﬂtlnn ‘upfront 4 I:Iﬂ'h!i of execution of
agreement, the devélunper und,ertqpﬁ Pﬂje' a certain amount to
allottees on a monthly Easi&? ﬁ'ﬂy} the date of execution of
agreement till the date of hIﬂdIrFQ‘ aver of possession to the
allottees”, It was further held tﬂnm#umE raised by developers
under assured returp slﬁ;ﬁﬂineq had,?.hé “commercial effect of a
borrowing' which became clear from the developer's annual
returns in which the amount raised was shown as "commitment
charges” under the head “financial costs”. As a result, such
allottees were held to be “financial creditors” within the meaning
of section 5(7) of the Code” including its treatment in books of
accounts of the promoter and for the purposes ol income tax

Then, in the latest pronouncement on this aspect in case Jaypee
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Kensington Boulevard Apartments Welfare Association and
Ors. vs. NBCC (India) Ltd, and Ors, (24.03.2021-5C); MANU/
5C/0206 /2021, the same view was followed as taken earlier in
the case of 'Ploneer Urban Land Infrastructure Ld & Anr.' with

regard to the allottees of assured returns to be financial creditors
within the meaning of section 5{7) of the Code. Then after coming
into force the Act of 2016 w.e.f 01.05.2017, the builder is obligated
to register the project with rl]e )

hority being an ongoing project
Fthie Act of 2017 read with rule
2(o) of the Rules, 2017, The A 6 _has no provision for re-
writing of contractual -Dh"ﬁ&ﬂﬁh%b?&!’&ﬁn the parties as held by
the Hon'ble Bombay High Utn:'rhﬁﬁl case *ﬁ{eﬂkﬂmm Realtors
Suburban Private Limited and Ant. v/s Union of India & Ors,
(Supra)’ as qu utﬂdﬂaﬂlen So, thE r‘EspaIldﬂntﬂ:IHﬂder can't take a
plea that there was Ilu Eﬂlrrraﬂtti@l Dﬁil tlnn to pay the amount of
assured returns to tht-: a[lnttEE aftgnarhe Act of 2016 came into
force or that a new agr@&ment!isﬁﬂmg‘ axecuted with regard to
that fact. When I.'EEm is a;'l nhlip I'I af the promoter against an
allottee to pay the amount ot réH ‘returns, then he can't
wriggle out from thai._: situation by t&kmg d plea of the enforcement
of Act of 2016, BUDS Act 2019 or any other law,

Section 2(4) of the BUDS Act, 2019 defines the word * deposit’ as
an amount of money received by way of an advance or loan or in
any other form, by any deposit taker with a promise to return

whether after a specified period or otherwise, either in cash or in

kind or in the form of a specified service, with or without any
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benefit in the form of interest, bonus, profit or in any other form,

but does not include:

i, an amount received in the course of, or for the
purpose of business; and| bearing a genuine
connection to such business including—
it. advance received in  connectiocn  with
consideration of an immovable property under an
agreement or arrungement subject to the condition
that such advance ix ﬂdﬁiﬁed against such immovable
property as specified | nj" the agresment or
arrangement. 8l :
A perusal of the above-men " mtmn of the term 'dep-:}su:

e

section 2(31) mdudﬁs En}r rH m
any other form by ';}:Tl:g mpany-but.
of amount as maﬁ be ?rpe}:nﬁetl in

Bank of India. Sim“ﬂarh""l:l-ﬁﬂ Et::]Lpf
Deposits) Rules, z{mr d,e,ﬁﬂ&& "
includes any receipt of mﬁhﬁyﬁb{ Mﬂf d&pns:t or loan or in any

other form by a c nﬁutg%F ltmd:#‘ﬂ

A WE}' ﬂIﬂ.@n sit or loan or in
s “ﬂﬂt Iur:lnde such categories
H@Tmlﬁnﬂulth the Reserve

%fpﬁpp‘ies (Acceptance of
amng of deposit which

L s m ﬂ:i'pl:m!:'q tm;mm fn any manner
whatsoaver, rl.-caigs# w:th apm.rdsmnnu
ﬁranﬁmaﬂsﬂbﬁ pi"ﬂpmh!’“ ﬂf

it.  asonadvance received and as allowed by any secteral
regulator or in accordance with directions of Central or
State Government;

So, keeping in view the above-mentioned provisions of the BUDS
Act of 2019 and the Companies Act 2013, It Is to be seen as to
whether an allottee is entitled to assured returns in a case where

he has deposited substantial amount of sale consideration against
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the allotment of a unit with the builder at the time of booking or

immediately thereafter and as agreed upon between them.

The Government of India enacted the Banning of Unregulated
Deposit Schemes Act, 2019 to provide for a comprehensive
mechanism to ban the unregulated deposit schemes, other than
deposits taken in the ordinary course of business and to protect
the Interest of depositors and for matters connected therewith or
incidental thereto as defined{n §ection 2 (4) of the BUDS Act 2019
mentioned above, ' 1

It is evident from the parusafr.:

o
sqqt h:E[#][IJ (ii) of the BUDS Act
of 2019 that the' a&?gm

.fl:l connection with

consideration of ar'u‘irmnnvaﬂﬂ prup&rry under an agreement or
arrangement 5uh1mt to the! r:m;ditnnn that mu;h advances are
adjusted against fueh ImIII.ﬂ‘FabFEFpﬂgp-ﬂ . -aa’sphr:iﬂed in terms of
the agreement or ammgamanl: da~ fall ‘within the term of

'l.

deposit, which have been’ hanneh Bﬁha-ﬂn of 2019.

Moreover, the dﬂ;l@erls ahub @pr‘ul’cﬂsbnry estoppel, As
per this ductﬂne the view lsi |r*an5r pé‘l‘mn has made a
promise and the prjuml_sﬂe has ﬁﬂgﬁﬁﬁ such promise and altered
his position, then the person/promisor is bound to comply with
his or her promise. When the builders failed to honor their
commitments, a number of cases were filed by the creditors at
different forums such as Nikhil Mehta, Pioneer Urban Land and
Infrastructure which ultimately led the central government to
enact the Banning of Unregulated Deposit Scheme Act, 2019 on
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31.07.2019 in pursuant to the Banning of Unregulated Deposit

Scheme Ordinance, 2018. Howewver, the moot question to be
decided is as to whether the schemes floated earlier by the
builders and promising as assured returns on the basis of
allotment of units are covered by the abovementioned Act or not.
A similar issue for consideration arose before Hon'ble RERA
Panchkula in case Baldev Gautam VS Rise Projects Private
Limited (RERA-PKL-2068-201%8})" ﬂpﬁ&l‘& in It was held on
11.03.2020 that a builder is liabe t0 b
to the complainant till pu&s&'ﬁl n ot

v monthly assured returns
spective apartments stands
handed over and therélé‘ﬁﬁ:ﬂ lit -{L‘rﬂﬁlt'egﬂri

The definition of term ‘deposit’ s gf fen inithe BUDS Act 2019, has
the same meanmg as assignﬁ-ﬂ m il “ 'tl&r the Com panies Act 2013,
as per section Ef_‘*ﬁfﬂ[ﬂl ie, e
pursuant to puweﬁ.iébfiferred-'h}':c use 31 of section 2, section 73
and 76 read with Sl,lhh}ieﬂtiﬂ,lt‘ 1_and’ 27§ section 469 of the
Companies Act 2013, the m]é‘i L_l_gﬂ'};.r'regard to acceptance of
deposits by the campanies were framed in the year 2014 and the
same came into F&cﬂ*nﬂ ﬂ% ﬂﬂ-gﬂ‘ I mﬁeﬁ.nilo

been given under section 2 (¢) H_ﬁh%a@w@ﬂmhtiane& Rules and

as per clause xii (b), as advance, accounted for in any manner

ion to sub-clause (iv). In

n of deposit has

whatsoever received in connection with consideration for an
immovable property under an agreement or arrangement,
provided such advance is adjusted against such property in
accordance with the terms of agreement or arrangement shall not
be a deposit. Though there is proviso to this provision as well as to

the amounts received under heading "a’ and 'd’ and the amount
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becoming refundable with or without interest due to the reasons
that the company accepting the money does not have necessary
permission or approval whenever required to deal in the goods or
properties or services for which the money is taken, then the
amount received shall be deemed to be a deposit under these
rules however, the same are not applicable in the case in hand,
Though it is contended that there is no necessary permission or
approval to take the sale consi ﬂaﬁnn as advance and would be

considered as deposit as per

advanced in this regard .is de Gfﬁ merit. First of all, there is
exclusion clause to section.2 ( #ﬁfﬁ}whlch provides that unless

Mﬂdﬂﬂgﬁ dnder’ 1 F:F El“ause& Earlier, the deposits

received by the; m“rapames or thé# huﬂdr,-r‘s as advance were

sl

considered as depuml:ﬁ but w.ef. E'i.ehﬁ 21’]1& it was provided that
the money recelyed as such w hﬁ pot - be deposit unless
specifically excluded unde‘i‘ thig ﬁam ,.A reférence in this regard
may be given to clause 2 ofthe F‘Ikﬁ‘e ﬁﬁeﬂule of Regulated Deposit
Schemes framed under }EETET!’:E ?ﬂ'i] fwl’;th& Act of 2019 which

|.

provides as unde:ﬂ -
The following shall also bqlﬁ‘,ﬂﬂt&?‘ as ﬁaﬁmat&d Deposit
Schemes under this Act namely:-

Deposits accepted under any scheme, or an arrangement
registered with any regulatory body in India constituted or
established under a statute; and

Any other scheme as may be notified by the Central
Government under this Act.
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65. The money was taken by the builder as deposit in advance against

allotment of immovable propeérty and its possession was to be
offered within a certain period. However, in view of taking sale
consideration by way of advahce, the builder promised certain
amount by way of assured returns for a certain period. So, on his
failure to fulfil that commitment, the allottee has a right to
approach the authority for redressal of his grievances hy way of

filing a complaint.
2 E s a real estate developer,
- the Act of 2016 for the
ﬁEyH;L{nd:er this Act has been
unel‘er the pmlect and its various
other aspects. Sl:l-. thE amount pafﬁ by thp ﬂﬂmPlamant to the
builder is a regulatﬁi‘l daj:lnslt a tﬂd by the later from the
former against the lmrtmﬁahle prup%rtg o b_ﬁ_ t"ransferred to the
allottee later an. If the pmja::t iq..wh"ich the advance has been
received by the developerfrom an
per section 3(1)6f the ‘Act «t:ﬁ'ri L] mqﬂn. the same would fall
within the jurisdiction of the auth for gwing the desired relief
to the complainant h@asld{éa-inil:ifiﬂr%j l?enai.pm;:eedings.

Though it is the case of complainant, he has received

It is not disputed that the re 1
and it had obtained reglm‘ah IT
project in questions’ '.E-'hE '
regulating the advantes recet

& is an OnEgoing project as

assured return up to August 2012, but the version of respondent
Is otherwise who took a plea that the amount of assured return
was paid up to June 2013. Though no authenticated document in
this regard has been placed on the file by both the parties but
there are detalls of amount paid to the complainant as depicted in
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Annexure C at page number 30 of paper book, showing payment
of Rs. 24,89,454/- up to 11,06.2013.

Directions of the authority.

Hence, the authority, hereby passes this order and issues the
following directions under section 37 of the Act to ensure
compliance of obligations cast upon the promoter as per the

\der section 34(1):

functions entrusted to the auxh rity

The respondents are mrecw:f‘"l: pay

_ imount of assured return
as agreed upon with.the com ina

amm July 2013 till the date

ufnfferufpnssessmn. 4 "'“-.4' |

The mmplainanﬁﬁﬂlhcted to pay mndiﬁg dues, if any, after

adjustment of amuuntufassured retur

The respondent lsiu:rfﬁgﬁeﬂ ta hand *:'I:I}é_ possession of the unit
within one month Hflﬁﬁ"@lha kh it I{ﬁh’_g“dm:e it within two
months of obtaining OC ;tsrpjat‘ law: .

The respondent i; also dir eyt thesarrears of assured
returns as agmﬂd*upﬂn' u'&th E:jzﬂffar of possession with
interest@7.30%, p.a._._c.'-jn th&‘ﬂnqﬂm ﬂqﬂqm: @s per proviso to the
section 34[1] of the CPC i.e, the rates at which lending of moneys
is being made by the natlonalized banks to commercial
transactions.

The respondent is also directed to provide copies of license and
sanctioned plan of the above said unit,

The above directions be complied with by the respondent within
90 days.
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67. Complaint stands disposed of,
68. File be consigned to registry.

el s
(Vijay Goya (Dr. K.K.
Member 3 gl:jrmarl

Haryana Real Estate Regulatory Authority, Gurugram

Dated: 27.01.2022

HARERA
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