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and informed the respondents thr

res$ondents against the assurerl reI
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T'hat the cause of action
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present forum from the date ol'

its realisation.

The respondents be directed

sanction plan.
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government taxes etc. as per t
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That the respondent after applyinlg

the ltentative date of receiving the C)

complainant vide letter dated 12th

in the said letter of intimation of p

never confirmed the date of receirri

rather the respondent stated that

expected to be received within n

building was complete in all respec

OrC to be received within a preriocl

requested the complainant alsp tc

EDC, IDC, IFMS and other charges.'

That despite the said intimation,

atrlproactr the respondent and

aplreed terms, It is pertinent to

rerspondernt had applied for the

objection raised by the competenlt

alre[ay existing in favou; ;i th.l

utrder the Haryana Building Code,

24.

below: -

"4.70 0ccupation C'ertific,t
application, the Comfue
communicate in writing wt'

for grant/refusal of such per
the building in Form BR",\/I,

maintained ds spe,cifie,d

maintaining record in
Certificate.
(5) If no communiccrtiort
Competent Authority withln
application for "0ccupotian
permitted to occupy buildi,
issuonce of "Occupation

I
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e OC accordingly irrforrned

to all its buyers including the

ne 2015. Itis submitted that

session dated 1,2.06.20\5, it

the occupation certificate;

e occupation certilicater is

three months. Since, the

the respondlent expe,cted the
j

3 months and accordirrgly

lear all the pending dues of

complainant fariled to

payments as per the

ntion herel that since the

and sincr: there was no

thority; a deemed OC lv;as

;rondent. The relevant rule

201,7 is reproduced herein

,+) After re'ceipt of
t Authori$, shall

in60 days, his decision

ission for occupation of
The>register shall be
in Code-4:.8 .for

of 0c,:upation

received fi'om the
day,s oJ' submitting the
'tificote", the owner is
considering deemed

certi,ficate" and the
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opplication form BR-IV' (A)
"0ccupation Certificate". H
authority may check the vi,
take suitable action,"

25. That however, the issue of delalr in

not applicable in the present case,

provided under the MOU and time

the contract.

That the project is already complet

rerceived the OC from the competen

case is not a lit case for awarding
Ii

thre complainant has been in cons

conctition of the agreement/MoU i.

after clearance of its lawful dues.

2:.7. That from the above list of dates

evident that the respondent has alre

April 20tS when the building was

on the application occupation

'flaat frorn the facts as narrated ;abov

dr:sprite the IT Space of the crrmpll

respects, the respondent courld

possession of the IT Space due to no

['7 the complainant. However, in th

related to delay in handing over th

time was not an essence of the co

ffiHARERA
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on26.12.201,8,

2!.8.

Iimit provided under the agree

Page 11 of34
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f BR-lv(B)shall act as

Wever, the competent
ons made by the and

nding over the possession is

irrce there \ /as no time liimit

as never made an essence of

and the respondernt has also
i

authorities. That the pnes;ent

ment of arssured relturn as

t tlreach of the terms :lnd

, taking over of possessicln

nd r:vents, it becomes quite

y applied fbr grant of'OC in

plete all respects and bzrsed

certilicate was granted

, it brecome cluite evident that

inant being complete irrL all

t hand over the phypical

-llalrmsnt of pending amount

pre:;ent case, the issue is not

possession of the unit as the

trac'[ and there was no tiLme

ent between the parties.
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However, still the respondent has

subject to clearance of the pending d

29. That the complaint is liable to
preliminary objections set out he

since the preliminary objections a

which goes to the root of the matter,

same should be decided in the fi

deciding the question relating to ma

that the matter is to be p

prellminary and jurisdictionalj gpjIr'
dismissal of the complaint. Withou

that unless the question of mainta

respondent ought not to be called u

to the complaint, this reply is bei

caution, with liberty to file such furt

in case the complaint is held to be m

30. It is submitted that the complaint fil

not tenable in the eyes of larv a

de'serves to be dismissed at the \/ery

T'Lrat the OC was applied for ttre sa

asper the Haryana Real Estatr: [R

rules,2017, the current projer:t is

ad j udicating authority.

32. That the present complaint is not

has no jurisdiction to entertain the

present complaint pertains to paymel

return along with interest and in l:

31.

Complaint No. 610 of 20LB

offered possession in 2015

dismissed in view <lf the

nafter. It is; subrnitted 1[hat

of a jurisdictional nature

d as per the settled law, the

t instance. It is only after

ntainability of the complaint

vyith further. The follrcrn,ing
I

ons are treing raised for

prreiudice to the contelnt.ion

ability is first decided, the

to file ther reply on rnerits

filed by rn,ay of abundant

rePllr as may be necessa.ry,

ntainable.

rls traseless, vexatious anrl is

H therefore, the compl[rint

reshold. i

project in April 2015 and

lation and Developmernt)

beyond the scope of this

intainable as this authonity

resent complaint. That the

t of pending/future assured

alternativ'e, seeks reftrnd
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along with interest and compensati

the Real Estate [Regulation &Develo

referred to as the "said Act"J. Tha

interim relief regarding restraining

his lawful dues which is arbitrary

natural justice. The authority r:an

filed under section 18 of the Act and

adjudicating officer is the approp

submitted that grievances underr r

Ar:t cannot be raised before ther aut.

Ar:t and thus, the present complaint i

33. l.hat the complainant is

34.

pending/future assured return alo

alternative, also seels r.efund,,alonB

That the complainant has filed the

28 of the said rules and is seeking l:

return and in alternative seeks refu

1B of the said Act. It is submitted

the reliefs claimed is requirecl to be,

officer under rule-28 of the said

authority as this authority has n

entertain such complaint and as suc

rejected on this ground alone.

Ttrat in "MR. BRHIMIEET AND AN,

AI'ARTMENTS PW. LTD,'bearlLng Ci

haLs held as under:

Complaint No. 610 of 201[]

n under 1,1,, 1"2, 13,1,4 lU of

nrent) Act, 201,6 [herr:inafter

the complalnant als,o ser:ks

e respondent from claiming

d against t.he principles of

ly deal with the complaint

br rest of th,e grievances, the

te authorilty. It is further

:iron 11., 1,2, 13 and 14of the

oritv undersrection 3l- of the

nrot maintainable.

seeking payrnent of

g with interest and in t[Lre

.th interrest and other relir:f's.

nt complaint under rule-

relief of p,xymsnt assured
L

, and interest under sectiicln

l.he compla[nt, if any, :rs l]er

filed before the adjudir:ating

rulers and not before this

juriisdiction whatsor:v'er to

the complaiint is liable to Lre

VERSUS IW/S LANDMAIRK

/ 141 /2018, this authority
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"6, As per clause 4 oJ' the
complainant rs inslstrng that
get the assured return of
released in his favour,
7. However, the authoriLy is o.

of the RERA Act2016, reveals
assured return is not a form
giving or taking possession
buyer has paid an amount
builder which is not witlhin
Rather, itis a civil matter.
8. Since RERA Act deals
relationship to the extent
possession to the buyer deal,
the project, os per provisi,
Act.
9, The buyer is directed to
regard to getting assured re
filing a cose before approp
officer"

That in light of the

authority in a similarly situated com

the respondent prays for outright di

36. That in the above-mentioned ma

Landmark Apaftments Pvt. I

Authority that as per the MOU

returns were not a formal claus;e wi

posrsession oI the unit and t]rat th

purview of the Act of 201.6. This au

directions to the allottee in the

returns before the appropriate foru

dzrted 07.08.201"8 has further been uL

cases of 'KailashDevi vs. M/s Lan

(ComplaintNo. 355/201.8) and '

35.

Aportments Pvt. Ltd' (Complaint

Page 1,1 of'34

aforersaid

Complaint No. 610 of 20113

dt.14,08.2070, the
RERA Autha,rity may

Rs 55,000 per month

the view that tt perusal
t as per the .MoU, the

l, clause with regard to
unit for wlitich, the
k 55,00,00a tu the

e purview of RERA Act.

the builder buyer
gf timeU delivery of
with withdrawal from
of section 1B(.1) of the

e the mat'ter with
rn as per the MoU by

forum/ Adjudicating

iudttlment 1:assr:rl by this

:rint seeking assured return,

issal of the complaint.

r of 'Brhimjeet v/s. lW/S
i

t was held by this Hrcn'ble

en the parties, the assured

respect to giving or talling

trui lder wa:; not withiin the

rity'wrent on to furthel is:;ue

re to fi,[e a case for iassureld

. lthe allove-mentioned orrler

eld by this authority in ttre

ark Apartments Pvt. L,tcl'.

Rsni vs. M/s. Land'm,qrk

B7'0 /201,8).lt is subrnitterd
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that the same view has to be foll

Precedent' as held by the Hon'ble

Ajit Babu& Ors. vs, Union of India

clearly held as under:

6. Consistency, certainty and un
judicial decisions are consid
arising out of the "Doctri
precedent sets o pattern up,

moy be based. One of
administration of justice is
decided alike. Thus, the dr

applicable to the Central
also. Whenever an applicati,
Act is filed and the q

a pp li c ation stands co nclu d e d
of the Tribunal, the Tribuna
into account the judgment re
a precedent and decide the
The Tribunal may either ag
the earlier judgment or it m
then the matter can be
bench and place the matter
constituting a larger bench
conJlict upon the two Bench
has to consider the co

disposing of the later applic
can over-rule the view taken
and declare the law, which
the Benches(See Jhon Lu
case, what we find is tha
application of the appellants
are seeking setting aside
tribunal in Transfer Applicat,i,
view taken by the Tribuna
application of the appella
decided in accordat

That the provisions of the Act hav

es;pecially when it inter alia seeks

serttled law that a statute shall

rertrospective operation is clearly m

I'}age 15 of, ll4

Complaint No. 610 of 20113

ed as per the 'Doctrine of

Court in the matter of 'K.

Ors,'11997 (6) SCC47i3), has

ity in the fteld of
fed rc be the beneftts
e oJ' Precede,nt". The
w,hich a future conduct
e basic princ:iples of

t the cases s,hould be
of precedent is

inistrative Tribunal
der Section 19 ofthe

involved in the said
some earlier decision

arily ha:; to take
in earlier case, es

' ic'ation a cc'ording ly.

tuith the view taken in
dissent. If it dissents,
to a larger bench/full

the Chairman Jbr
that there mly be no
The large Bench, then
of earlier decision in

fion. The largczr Bench
the earlier j,udgment
ld be binding on all

,). In the present
t:ribunal rejected the
inking that appellants
the decisior,r of the
No. 263 of 1986. This

was not correct. The
was required to be

with lew"

only prospr:ctive operati0n,

impose nerru burden. It is a

p13rarte prospectively runless

de o,ut in the language of the
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statute. It is stated that the MOU in tlnis; case was executed prior to

the Act came into force. Thus, it is not arn agreement for sal: as laid

38.

down in annexure-'A' of the rules 4nrl the provisions of the Act

cannot be made applicable. That no flerlay can be attributed in the

present case, since time was not the es;sence of thLe contract in the

present case.

That it is pertinent to mention he

provides that "if the promoter fails t,r

possession of an apartment plot or

with the terms of the agreement fo

duly completed by the date speci

present case, the respondent has d

has received occupation certificate

That the complainant is the defaulti

he has failed to take possessir)n eve

possession.

39.

40.

That in the present case no time li

MOU and thus no orders can be pass

That in the instant complaint, th

implead "Girish Kumar Agrawal IFI

ornitted party") being one of the n

complaint. That omitted parry is a n

a part of second party in the execut

hence is the equal holder and ow

That the outcome of the present

bearing on the rights and obligation

Page 16 of 34
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that section 1B categoricrally

complete or is unabk: to give
I

building - (,a) in accordoLnc€

sale or as the case may be,

therein. However, in the

y completecl the project :rnd

om the competent auithonity.

panty in the present cilse, as

after receiplt of intimation of

it was presr:ribed under the

in the present case.

complainant has failecl to

li)" (hLereinafter knovtrn as"

essarlr party to the present

ssary party because it rvas

d M(lU dated 07.06.21)08 and

r of the property in dispute.

complaint ,will have direct

f the omitted party.
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That as per rule 13 of order L of th

oLrjections on the ground of non-joi

shall be taken at the earliest possib

respondent prays for the dismissal

this score itself.

That the MOU was entered into b

the parties are bound by the terms

the said agreement. The said agree

complainant after properly unders

contained in the agreement. The co

nor influenced by the respondent t

was the complainant who after und

the said agreement in his complete
:ii

That it is trite law that the terms

between the parties. The Hon'ble S

"Bharti Knitting Co. vs. DyL Worl

704"observed that a person who

contractual terms is normally bouncl

42.

43.

not read them, and even though h

legal effect. It is seen that,when a pe

contains certain contractual terms

bound by such contract; It is for the

a suit. When a party to the contract

the singed document, it is for him or

contract or circumstances in which

documents.

Complaint No. 610 of 2018

(lode of Cir,'il Procedure, all

der or misjoinder of parties

opportunity and henr:e the

I'the present complaint on

pen the parties and, as such,

mentionecl ind conditions

nt was duly signed by the

i
rling each and every,clause

prlainant was neither fbrr;eid

sign the said agreernenlt. It

rs;tanding the clauses signe,d

ther agreement are lbind ing

preme Court in the case of

de Courier (7996) ,4 :;CC

gns a document contain.lrrg

by thern even though he has

is ignorant of their p:rer:ise

n signs a rJocument ryvhich

then normally parties itre

r:ty to establish exception in

sputes the brinding nat'urr:: of

er to prove the terms in the

he or she came to sign the

Page 17 of'34
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44. That the Hon'ble Supreme Court i

Electricity Board, Patna and Ors.

and Ors, AIR (1990) SC 699" he

frequently contains many condition

and is not open to discussion, It is s

signs a document which contains c

bound by them even though he has rt

is ignorant of the precise legal eff'ect.

45. That the complainant has approach

h;rnds and has suppressed and c

proceedings which have a di

maintainability of the purported co

disclosure of these material facts an

entertaining the purported complai

settled law as held by the

'S,,P.Chengalvaraya Naidu v/s Jr

non-disclosure of material facts a

fraud on not only the opposite pa

rerference may also be made to

Supreme Court in cases of 'DiliP

SCC-774 and Amar Singh Vs Union

followed by the Hon'ble National Co

Motors Vs Baba Huzoor Maharai

dr:cided on 25.09 .201'3.

46. Tlhe complainant has not approac

hiends. it is submitted that the com

s.

d

Complaint f,lo. 610 of 20181

the case of "Bihar State

Green Rubber Industries

that the contract, rruhrich

presenterl for acceptance

ed law that a pers,on who

ntractual terms is normally

read them, even thoughr he

the authoriry with unclean

ncealed material facts iand

bearing on the very
I

I

laint and ill there had been

proceerdings;, the questio n ,cf

woulcl not have arisen. [t is

n'ble Supreme Court in

nath 799.1(1) SCC(1i, )'l.h,at

d documents amounts; ttl a

ies lbut also on the r:ourt.. A

e decision of the Hon'ble
1

h Vs State of UP 2070-2'

India 2 01i"7-7 -SCC-69' and

missitrn in the case rcf 'T'ata

ng RP Nar 2562 af 2(172'

this authority with clean

ainant is attempting to raise

Pager 18 of34
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non-issues and is now, at a

modification of the agreement

order to acquire benefits for w

in the least.

That the complainant has

conditions of the agreement

raised issues and concerns rega

That the complainant has sup

are extremely relevant in orde

present dispute which tanta
,.i I

authority, he does not dese

complaint merits dismissal on th

That the complainant has failed to

under the executed MOU to clear

of intimation of possession. That t

di:;r:lose that he was provitied a

1,4,.05.201,9,'wherein the re
complainant to clear outstantli

rte

ch

i

ll

S

possession or enter into a lease ar

respondent. The complainant has

due to non-clearance of the dues

let.ter dated 21.09.2019 for remi

disclose that he was given the

the MoU. ',

and also conveyed the outstanding

Page 19

ion

Complaint No. 610 of 20

stage, attempting to s

into betweren the pzrrti

complainant is not ent

agreed to the terrns

at this belated stage

is contractual obligatio

many materrial facts, ich

theproper adjudication r:

playing lfraud upon is

ry relief and the lp

runt itself. lle had fail to

rler

ose that he was duty nd

tstanding dues at the

tlled

lainant further f,aile

pdate r,'ide leltte;r d

t again requested

and to terke handrcl,

nd

has

S.

ent

lme

to

ted

the

of

the

the

t/ agreement raril.h

r failed to disclose t:

ndent had again se ta
f taking over of

of'the complainant,

47.

4E.

49.
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The complainant has not booked th

but it was an investment to make

real-estate industry, investment of

such under the garb of payment of

s 11.

possession, they devised novel i

investment and also retain the pro

case, there is no delay since there

under the agreement.

That main grievance of the Coffipdi

respondent has not handefr-,U blil'

cornplainant. However, it is pertine,

was no time limit prescribed under

alle;gation is wrong and hence deni

resporrdent has already sent I

infbrming/rerninding them to take

cle:arin.g outstanding dues, but it is

prepared to take possession.of thbi

chrarges.

s2l That it has been repeatedly held

India and Delhi High Court that tinae

whrern contract prescribed levy o

completion of contract within the

rclause in respect to extension of

:stipulated in the contract.

'Ihat if delay possession charges or

allorrued, other buyers/ customers w

r:arned money in the IT project will

53.

Page 20 of i34
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unit for their personal need,

fit and due to recession in

mplainant took nosedlve as

assured return and dela,!,ed

to demand return of ttreir

rty. However, in the present

no time limit provided

nt in the complaint is that

posr;ession of unit to the

mention here that there

e agreement and thuLs the

It iis s;ubmitted trererin thi;rt

rs to the conlplainanLt

ssr:ssion of the uniit afi:elr

e complainant who is not

after clearing the pending

Hon'ble Supreme Court o,f

no1[ essence of the corrtract

penalty in case of n0rr-

tipulated time or contains

fime beyond the time I as

ent ofassured return :rrr:

their hard-

losses; an<i

o hzrve invested

uffer: irreparable
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the IT project will never be mad

approach continues. Thus, to pro

the authority can't jeopardize the

genuine purchasers and are not me

|urisdiction of the authority

The respondent has raised preli

jurisdiction of authority to entertai

authority observes that it has tdr
juri:sdiction to adjudicate the pl
gil,ern below.

E. I Territorial iurisdiction
As; per notification no. I/gZ/ZOL7-1

by' Town ancl Country planning

;iur:is;dir:tion ol Hary:lna Real Es

lGurugram shall be entire Gurugram

prelsent case, the project in ques

planning area of Gurugram dis;trict.

r:ornplete territorial jurisdiction

r:ornplaint.

E. II Siutliect-matter iurisdiction
Siec:tion 11(a)[a] of the Act, Z0t6

s;hall be responsible to the allottee

Siectjon 1t(4)(a) is reproduced as he

Section 11@)(a)

Be responsible for all obligatio
functions under the provisions
and regulations made thereun
as per the agreement for sale,

Page 2l ,of 34
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fully occupied if such an

ther interest of one pers;on,

interest of others w,ho are

speculators.

inary objer:tion regarding

the present complaint. The

I as well ars subject matter

complaint for the reasons

P clated 1,4.1,2.2017 is;sued

Dppartme4t, Haryana the

te [{egulatory Authrorj[ry,,

trict for all purpose's, In l.hr:
i.on is situated within t:lnr:

erefore, this authonit5r trars

deal with the presernt

novides; that the prornoter

agreement flor saler.

under:

s, res:ponsibi littt es and
this: Act or the rules

or to the allottees
to the association of

per
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allottees, as the case may be,
the apartments, plots or buil
to the allottees, or the
association of allottees lr the
the case may be; 

I

Builder Buyer's Agreement.

Section 34-Functions of thq Audhr

th e r e al e sta teliggatyjl

pursued by the complainant at a later stage.

lFinclings on the relief sought by the compl:rinant:
F, I Assured relturns

terrns and conditions of the MoU.

The MoU dated 10.06.2008 is a

betureen both the parties and can be

Act of 201,6 defines "agreement fo

Complaint No. 610 of 20111

'l the conveyance of all
ngs, es the caset may be,

mon areas to the
nt authority, as

The provision of assure{ retu\\s is part of the builder
buyer's agreement, asl per Nlause 15 of t:he BBA
dated......... Accordingly,l tlte fiNomoter is res;ponsible

for all obligations/responsipitities and Junctions
including payment of apsure/lerurns as pra,vided in

Section 34-Functions of tie Aulioriq:y:
:

i. ili, ll
3a(fl of the Act provides ta enpltie comtcliancet of the

obligations cast upon thtri protfioter:;, the allottees and

Act and the rules and
r eg ul a ti o ns m ad e the r b i;n d,e,r,1.,i,

so, in view of the provisions of the A,ft quoted above, the aurthority

has complete jurisdiction to decide 
lhe .,r,r,plaint regarding; non-

conrpliance of obligations by tfr[ prornoter leaving asrLcle
I

compensation which is to be decidecl by the adjuclicating off,icerr if

l

l.
The claimant has sought asprJied rretlhrns on morrthly basis as lper

thr: MoU dated 10.06.2008 at the ra{e of'Rs. 51,3/- per sq. fr. on

1000 sq. ft. per month till the date of possession. It is also plearled

by t;he claimant that the respondentrf have not complied with the

ment

ed

whic.h was exer:uted

as an agreen"lent. l'he

means an agreelTlr]Iltsale"

Page?Z of 34
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entered into between the promoter

An agreement for sale is defined

between the promoter and allottee

both the parties. An agreement defi

both the parties i.e., promoter and th

of new contractual relationship be

relurtionship gives rise to future zr

bertween them. The different kind

vogue and legal within the meailing
1

of the integral part of thisagf .eeimpn

return inter-se partie( t'he ]:ag e[a

force of this Act (i;e;i Act of 20,rc1t5

as per rules but this Act of 2016 do

entered between-,promoter and allo

of the Act as held by the Hon'ble

'Neelkamal Realtors Suburban lr',
Uni'on of India & Ors.', (Writ Petitio

on. 06.1,22017. Since, the agreemen

relationship therefore, it can be

assured return betweenr the prorn

the same relationship. Therefore, it c

regulatory authority has complet

assured return cases as the contra

agreement for sale only and betwee

provisions of section 11(a)[a) of th

that the promoter would be respo

undler the Act as per the agreement:

Complaint No. 610 of 201t]

d the allottee [Section 2(.c)].

an arrangement entered

ith freewilll and consent of

s the rights and liabilities of

allottee ancl marks the start

en them. 'This contracl"ual

reements and transactions

.of payment plans vvere in

the agreement for sale. 0ne

Is the transarction of assured

nt frlr sale" after coming into
l

,ill be in the prescribe:d forrn
I

hot rewrite the "agreem€:nt"

prior to coming into force

ombay High Court in case

e Limited and A,nr. v/s

No, 2737 o1f 2017,)' rlecirJled

defines the buyer-prornoter

id:l that the agreement for

r and allottee arises out of

L ber said that the real estate

jur:isdiction to deerl rarith

ual relationsrhip arise ou[ of

the same pilrties as per the

Act of 2016 which providers

sible for all the obligzrtions

for sale till the execution of

Page23o[34
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conveyance deed of the unit in favo of' the allottees. Now, the

issues which arise for consideration tre:

Complaint No. 610 of 20181

sdiction trr vary

due to changed

Whether authority is within the

stand regarding assured retur

circumstances,

its earlier

facts ilnd

ii. Whether the authority is compe nt to allow assured returns

to the allottees in pre-RERA cas

ent of assured returns; to

& Anr;,Vs. M/s Landmurk

to 747 of 21078)', and ith.

F Projects I,LP" ('connplarint

7.08.2Cl18 and 27.1,1,.2018

rerspec:tively, it was held by the autho
1

tcr cleal with cases of assured return Though in those cases, the

Apcrrtments PvL Ltd, (complaint

Bhuram Singh *eor. Vs. Venetain

no 175 of 2078') decided on

iss;ue of assured returns was involve

an allottee but at that time, neithe

after the Act of 201.6 came

qr that it has no jurisdiction

i

to be ;paid by the builder to

the fulll facts were brrcught

on behalf of the alllotteebefore the authority nor it was arg

thrat on the basis of contr,actual obligations, the builder rLs

obligated to pay that amount. How er, there is no bar to take a

diff,erent view from the earlier one if' ew facts and law have been

brought before an adjudicating auth ity or the court. There is a

doctrine of "prospective overruli4g"

larar declared by the court

onllr and its applicability to

applies t

nd which provides th:rt the

ther cases zrrising in future

which have attained finalitythe case

Page24oi 34
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is saved because the repeal would

those who had trusted to its existen

can be made to the case of 'sqrwon

AlTgarwal Appeal (civil) 7055 of

ancl wherein the hon'ble apex court

So, now a plea raised with rega

complaint in the face of earlier o

tenable. The authority can take diffe

on the basis of new facts and ldw a
I

;

by' the apex court of the land. Ittis n

la'w that when payment of assured

builder buyer's a r,bbment [n{,
document or by way of add

unclerstanding or terms and conditi

then the buikier is liable to piay, thzr

can't take a pk:a that it is not liable

relturn. Moreorrer, an agreement for

rerlatic,nship. So, it can be said tha

relturns betwr:en the promoter and

rerlartionship and is marked try ther

Tfrerrefore, it can be said that t

jurisdiction with respect to drt
contractual relationship arise out o

and between the same contracting

In the case in hand, the issue of assur

contractual obligations arising be

'Anil Mahindroo &Anr. v/s Earth I,

Page 25 o[34
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rwise work hardship to

. A reference in this regard

umar &Anr Vs, Nladan Lal

03' decidetl on 06.02.21:103

bserved as mentionecl above,

to mainta.inability of the

rs of the iluthority in not

nt view frorn the earlir)r rcne

I the pronollncements made

well settlerd prepositiorrL of

tns is part and parcel of

therre is a clause in that

durn , memorandum of

bl'the allotment of a urrit),

amctunt as a.greed upon ilnd

pay the amount of assured
I

e diefines the builder-lburzer

ithe,agreement for assured

otee arises out of the salrne
I

riginal agreement fr:r sale.

e aLuthority' has conrplete

red return cases as; the

the agreement for sa.ler only

rties to agreement for g;rle.

returns i:s oll the ba'sit; of

n the parlties. In cases of

ic Infrastructure Pvt. l,td.
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fCompany Appeal [AT) (lnsolvency)

Mehta and Sons (HUF) and Ors. vs.

N0. 877 (PB)/2018 in (IB)

02.A8.2017 and 29.09.2018 respec:

allottees are investors and have ch

Ttrer builder in turn agreed to pay

the investors. Thus, the amount due

clerv'elopers, urhereby, upon paym ent

total sale consideration upfront cl

the meaning of 'debt' defined in

Tlrern in case of 'Pioneer llrban:La

&l,nr. v/s Union of India & Ors.

2(ril9)' decided on 09.08.2019; it

Apr:x Court of the Iand thag,l'i..dil

"assured return/committed retu

urp;reernent, tltr: developer undelrtoo,

allotteres on a monthly basis fro

agireement till the date of handkl

allottees". It was further hbld tfiat'"*a

under assured return schemeq had

borrowing' which became clear f

retrurns in which the amount raisedl

charges" under the head "financi

allottees were held to be "financial

of' section 5(7) of the Code" includ

accounts of the promoter and for

Then, in the latest pronouncement

Page 26 ct.f il4
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No. 74 of 201,7)' and'Nikhil

MR Infrastructure Ltd. (CA

(PB)/2017)' decided on

ely, it was held that the

n committed return plans.

nthly committed returrr to

to the allottree comes r,vithin

tion 3(11) of the l&B Code.
iil

:pnd Infrastructure Limite d

Petition 
'(Civil) 

No.43 of

observed by the Hon'ble

who had entered into

$f.,. agreements with these

f a rs;ubstantial portion of ttre

the time of execution r:f

,to lPaY a certain amounl to

thLe date of execution of

I over of possession to ttre
ounts raiserd by developers

the "comntelrcial effect of a

m the de,r,eloper's a.nnual

was shown as "comnnitrrrent

I co,sts". As a result, sur:h

itors" within the meaning

g its treatment in books of

e purposer; of income tax.

n this aspecl; in case 'Jaypee
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Kensington Boulevard Apartmen Welfare Alssociation ctnd

Ors. vs. NBCC (India) Ltd, and O (24.0 3.2 0t2 7-SC) : MANU/

5(:/0206 /2021', the same view w followed as taken earlien in

the case of 'Pioneer l|rban Land In ructure Ld & Anr,' r,rzith

regard to the allottees of assured re rns to be financial creditr:rs

within the meaning of section 5(7J o the Code. Then after coming

into force the Act of 201,6 w.e.f 01.05. 017, the builder is obligated

to register the project with the,$+$ rily being an ongoing project
1l

,iAct of 201,1t read with rule

2(o) of the Rules , 2O'J.7. fne Act]!8f 16 has no provision for re-

wri[ing of contractual obligatioUs rt ebn the parrties as held by

th,: Hon'ble Bombay High C,ourt i

Sub'urban Private Limited and An

(Supra)' as quoted earlier. So, the ndent/builder can't take a

plea that there was no contractual o

assured returns to the allottee afte

, case 'NeelL<amal Realtors

'u/s Union of India & Ors'.,

igation to pary the amounI r:tf

the Act of ,2016 canner irrt.o

force or that a new agreement is

that fact. Wheln there is an obligatthat fact. Wheln there is an obligatio

allottee to pil;,2 the amount of ass'

executed with regard to

of the pronroter againLst an

red returns, then he can't

wriggle out from that situation by tall ng a plea of the enforr:em,:rnt

of Act of 20L6, BUDS Act201,9 or any ther law.

Section 2@) of the BUDS Act, 20t9 fines the w,ord ' depos;it' as

of an iadvarrce or loan or inan amount of money received by wa

any other form, by any deposit tak with a promise to retprn

whether after a specified period or o herrvise, eittrer in cash or in

ice, with or without anykind or in the form of a specified

Page27 oI34
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benefit in the form of interest, bon

but does not include:

purpose of, business an

connection to such business i, uding-
ii. advance receiled
consideration of an irlpmp

an amount received in

agreement or arrangement ,

that such advance is adjusted

Complaint No. 610 of 201t]

, profit or in any other form,

the course of, o'r for the

bearing a genuine

connectiotn with
property under an

bject to the c'ondition

ainst such immovable

Of deposit or loan or in rany

i of the agree'ment or

nition of the term 'deposit'

nreaning as assignrerC to it

the same provides under

'wa,y of deposit or loart or in

any other form by a company but,do not includr: such categories

nsultertion'with the Resenre

e ComLpanies (Acceptancr: of

meaning of deposit whir:h

o1'amount as may be prescritled in

Brank of Indier. Similarly rule 2i(cJ ol'

Deposits) Rules, 201,4 definLes th

inLclucles any receipt of mone)/ b:F w

otLrer form b,g a company but does n

i. as a advance, acc'ounted
whatsoever, received in con

for an immovable property

inr::lucle.

for in any manner
'tio n w i t t\ co ns ti d e r ati o t'l

II. as an advance received and a qllowed by any' sectoral
regulator or in accordance luit
State Government;

dire'ctions of Cientral or

So, keeping in view the above-men oned provisions of ttre BUDS

'.20L3, it is to be se(3n as to

ured return:; in a case where

, of saler considerationr atg;rinst

Act of 201.9 and the Companies A

n,hrether an allottee is entitled to a

under the Crcmpanies Act, 201"3 al

section 2(31',1includes any receipt t)

he has deposited substantial amourt

Page 28 r:,f 34
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the allotment of a unit with the buil er at the tirne of booking or

inrmediately thereafter and as agree

The Government of India enacted

Dr:;rosit Schemes Act, 201,9 to p
mechanism to ban the unregulated

upon between them.

e Banning of Unregul;rted

vide for a comprehensive

posit schermes, other than

deposits taken in the ordinary cou of business and to orotect

and for tters cclnnected therew'ith or

incidental thereto as defined in p.ed ;,2 (4) of thr: BUDS Act 201.9

n 2(4)(l) (ii) of the BUDS Act

in connection vu'ith

consideration of an immovabls pro

arrangement subject to the condi

ty' under an agreernenl. rcr

not fall within the tenm of
j,
'l

on that such advanr:es itre

adjrusted against suCh immovable pr rty as specified in terms; of

ther agreemen'[ or arrangemerrt drr

clerprosit, r,vhic,h have been banned b1,

,63. Moreover, the developer is also tloul hiy promissory estollpel, As

promise and the promisee has acted n such promise and alltered

his position, then the person/promli

his or her promise. When the bul

r is bound to comply rivith

perr this doctrine, the view is tha

Infrastructure which ultimately I

enact the Banning of Unregulated

Act of 201.9.

'if any person has rniade a

lderrs failed to honor their

the central governnnent to

pos;it Schenae Act, 20.[9 on

commitments, a number of cases filed by the creditor[; at

different forums such as Nikhil Meh Pioneer Llrban Land und

.

mentioned above. i

I

It ir; evident from the perusal of,sectl

of 2019 that the advanc,as n

Page29 of 34
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3L.07.20L9 in pursuant to the Bar:r

Scheme Ordinance, 2018. Howeve

decided is as to whether the sch

builders and promising as assur

allotment of units are covered $y th
I

A similar issue for consideration

Panchkula in case Baldev Gauta

Limited (RE RA-PKL-Z 0 6s -2 QL 9jil
I

1,11.03.2020 that a builder is lia$le'tci'
to the complerinant till possession of'

handed over and there is no illlegalit'1

64. The definition of term 'depoS'itt as 
1

the same meaning as assigned to it u

as per section 2(al(ivl(i) i.e,; expl

pursuant to powers conferred by cla

ancl 7 6 read with sub-sectiorl 1 i

Cornpanies l\ct 201.3, the rules Ir'/

deposits by the companies were fra

sarrne came int.o force on 0L,0,+.201,4

ber:n given under section 2 (c:) of ttr

as per clause xii [b), as advance,

whatsoever received in connectio

immovable property under an

prclvided such advance is adjust

accordance with the terms of agree

be a deposit. Though there is provi

ther amounts received under headi

Page, 30 of 34
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ng of Unrergulated Dep,osit

, the moot question to be

es floated earlier by the

i returns on the basis of

abovementi.oned Act or not.

rose before Hon'ble RIIRA

7S Rrse I'rojects Priv'ate

herer in it was held trn

y monthly assured retu rns

spective aprartments stands

in ttris regard.

en in the BUDS Act 2019, lhas

th

der the Companies Act 2(11,3,

ation to sub-clause [iv). In

31of section 2, section 7'3

21. of section 469 of the

regard to acceptance of

in l"he y€)ar 201,4 and the

llhe definition of depor;it hras

above-menttioned Rules :lnd

nted for in any manner

with consideration fbr an

reelment or arretngement,

against such proprertl, in

nt or arrangement shall not

to this provision as well as to

'a' and 'd' and the amclunt
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becoming refundable with or witho

that the company accepting the m

permission or approval whenever r

properties or services for whlch t

amount received shall be deemed

rules however, the same are not a

Though it is contended that there i
I

approval to take the sale consiilerA

considered as deposit as per,sub-

advanced in this regard is devoid

e>rclusion clause to section Z (xiv)[

specificallv e;<cluded under this

rerceived by the companies or th

(2)

(a)

considered as deposits but w.e.f, 29,

thLe money received as such w,

sprercifically excluded under this cla

may be given to clause 2 of thr: First

Sclremes frarned under section 2 (

provides as under: -

Tlhe following shall also be trear
Schemes under this Act namely:-

Deposits accepted under any
registered with any regulatory
established under a statute; and

An,y other scheme as may
Government under this AcL

(b)

Complaint No.610 of 20LlEl

t interest due to the reasons

ey does not have hccesliory

uirr:d to deal in the g;oods or

e money is taken, then the

:o be a deprosit undelr these

plicable in the case in harrd.

no necessary permission or

on as advance and w'orulrl be

:ause 2(xv)('b) but the plea

f merit. Firs;t of all, there is

which prorrides that tunless

lause. Earlir:r, the cleporrsits

builders a:s advance \ /ere

6.20t6, it was provicled th,at

ld not be deposit unless

e. A. reference in this; regard

fihedule of Regulated Deposit

) crf the Act of 2CtL\) which

as Regulated Deprcrsit

eme, or an arrangement
y in India constitutedl or

notified t,y the Central

Page 31 o,f 34
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(i5. The money was taken by the build

allotment of immovable property

offered within a certain period. Ho

consideration by way of advance,

amount by way of assured returns

failure to fulfil that commitmen!

approach the authority for redre

filing a complaint.

It is not disputed that the i*igonO

ancl it had obtained registrati{n u
I

project in question. The authori

regulating the advances received u

other aspects. So, the amount pai

builder is a regulated deposit acc

former against ttre immoVable piop

allottee later on. If the project in

received by the developer from an allt

per section 3(1) of the Ar:t of' .20.1,

within the jurisdiction of the authLori

to the complarirrant besides rnitiilting

Though it is the case of

assured return up to August ZOIZ, b

is otherwise who took a plea that t
'was paid up to June 201,3. Though n

1[his regard has been placed on the

there are details of amount paid to th

Page 32 of i|4
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as deposit in advancel agerinst

nd its posselssion was to be

ever, in vierw of taking sale

he builder promised certain

r a certain period. So, on his

the allottee has a r:ight to

of his griev'ances by way of

t is a real elstate developer,

er, the Act of 201.6 for the

,'i', under this; Act has been
I

er ttre projec:t and its various

|by the,,iomplainant to the

ted by the later from the

rty to be tr:rnsferred to the

ich the advance has b,een

is an ongoing project as

theln, the s;ame would fa,ll

for girzing tlhe desired relir.:f

al proceedings.

mplainant, he has relceived

the version of resprcndr:nt

amount of assured rettrrn

authenticated document in

ile by both the parties but

complainant as depicted in
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Annexure C at page

olf Rs. 24,89,454 /- up

number 30 of

to 11-.06.2073.

G.

66.

Directions of the authority.

Hence, the authority, hereby pass

following directions under sectio

compliance of obligations cast

functions entrusted to the auth'

The respondents are direc

d

lll.

ii. The complainant is directed to pay

as; ragreed upon with the complaina

of' offer of poss;ession.

acljustment of amount of assured re

1[he respondent is directed to trand

within one n:ronth although he shrr

rnonths of obtaining OC as per law.

iv. The respondent is also directed

returns as agreed upon up to the di,r

interest@7.30o/o p.a: on the unpaid

section 34[1] of the CPC i.e., the rat

is being made by the national

transactions.

V. The respondent is also directed to

sanctioned plan of the above said uni

The above directions be complied

90 days.

vi.

Page 33 of 34
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r booh showing payment

s this

37

order and issues the

of the Act to ensu re

per thettre promoter as

rder sectionL 34(f]:

eamount of assured return

m'|uly 2.01,3 till the clate

up

n

t.rtst.anding clues, if any, al't,:r

trns,

r t.he posserssion of rthe u.nLit

have done it within r[wo

rpay thre arrears of assurt,:d

o1'ofl.er of posselssion vvith

irorrt 
as per proviso to ttre

at which le:nding of moneys

banks to commercial

rovide copiers of license iand

th by the respondent within
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Complaint stands disposed of.

File be consigned to registry.

v-l - 4--)
(Vijay KrffiarGoyat)
Member

Haryana R

67.

68.


