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BEFORE THE HARYANA REAL ESTATE REGULATORY
AUTHORITY, GURUGRAM
Complaint no. : 5048 0f2021

First date of hearing: 12.01.2022
Date of decision : 11.03.2022

Bibha Singh w/o Saurabh Singh
R/0O: H.no. G-104, Saraswati Apartment,
LP Extension, Patparganj, New Delhi-110092 Complainant

Ireo Private Limited fia 10
Regd. Office: - A-11, 14 Floor, Neeti

Bagh, New Delhi-110049 Respondent
CORAM: 1

Dr. K.K Khandelwal Chairman
Shri Vijay Kumar Goval Member
APPEARANCE:

Shri Gaurav Rawat _ Atlvocate for the complainant
Shri Garvit Gupta Advocate for the respondent

ORDER

1. The present gomplaint dated 24.12:202 1 has been filed by the

complainant /allottee under section 31 of the Real Estate
(Regulation and Development) Act, 2016 (in short, the Act)
read with rule 28 of the Haryana Real Estate (Regulation and
Development) Rules, 2017 (in short, the Rules) for vielation of
section 11(4](a) of the Act wherein it is inter alia prescribed
that the promoter shall be responsible for all obligations,

responsibilities and functions under the provision of the Act or
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the rules and regulations made thereunder or to the allottee as

per the agreement for sale executed inter se.

A, Unit and project related details

The particulars of unit details, sale consideration, the amount

paid by the complainants, date of proposed handing over the

possession, delay period, if any, have been detailed in the

following tabular form: - =
_.1: . :E.:l..-_;:- el
5. No| Heads T N Information
1 Project name and-lo Ve | “Ireo (Managed serviced
¥ WA W [
A L Gl ['qpartments)”, sector 59,
2. |Licensgdarea . 3937 acres
3. Na turE EFI:QE project ﬁiu&;&erﬂai Project
4. | DTCPlicense no, = 56 of 2010 dated
A\ \r 31.07.2010
License valid bpto | | 130072020 i
Licensee ¢ =i o | Hardcore Realtors Pvt,
~ SN Ltd. and others
5. | RERA registerec fﬂgt-w | Registered
i1/ "h'_ % |, | Registered vide no. 102
of 2017 dated
- 24082017
Validity Valid up to 30.06.2020
| 6. Uinit no. RO904 9t floor, Tower
R
|Page no, 46 of the
complaint|
7. | Unit measuring 1241.67 sq. It. 3
[Page no. 46 of the
| compiaint]
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8.

Date of allotment

26.09.2012

[annexure R-2 on page
no. 65 of reply|

Date of approval of building plan

05.09.2013

|annexure R-26 on page
no, 92 of reply|

Date of execution of flat buyer's
agreement

1811.2013

[page no. 38 of
complaint]

Date ufenﬂrnnmﬁht jan

L:ﬁ'* 1-?@-

*‘ﬂ;-—m

12122013

[annexure R-27 on page
no. 95 of reply]

12,

Date of mn.slprﬂ;!;g Hgﬁhlﬂh 'a

i -|:'l' 8 -\..—|.

F .f |

13,

10, 101 of reply)

07.02.2014
nexure R-28 on page

[/ Gy

| #&1 §

Construction linked

payment plan
[Pageno. B4 of the

complaint)

AV
Total c&‘ﬁ?ﬂ&aﬁum

P i T
"~ '_"f.: -‘t L"""

el

¥ jfﬂ___’a_':ss.l?g;—

; per statement of
-a-:-:nunt on page no. 92
of complaint|

13

Total
cgmplgiﬁ“ Id ?‘ﬁhﬂr

| 16.

| of complaint|

Rs.1,26,41,487 /-

'| [as per statement of
account on page no. 92

Due date 6f'ﬂe'1!‘=.rér}i'ﬁ'f -
possession

05.09.2017

(As per clause 13.3 of
the apartment buyer’s
agreement- within 42
months from the date
of approval of the
building plans and/or
fulfilment of the
preconditions imposed
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B hereunder along with |
180 days grace period

to allow for unforeseen
delays) |
Note:

1.Calculated from
date of approval of

puilding plan.
| B 2. Grace period of 180
| . f. r‘-r"'} | days is not allowed
i in the present case.
-~ *'5’%-'- e
I_ " 3 ] f 7 kL . |
17. Dﬁerufguﬂheﬁsﬁ 7 SRS N Mot offered |
18, | Occupation’ cerﬂt‘tnat&_ = "Nt obtained |
|- .

19. Fet‘md.anﬁ*'ﬂ y in handing over s years b months 6 days|
DSSEQMHTI Il the date of 1 |
| | demslérﬁ.q;. 11 03 Eﬂ?ﬁ i ul

B. Factsof the -:*‘-;amnlaitxt

The cumplainanbhﬁi,ubmitﬁad’lhat

That the respondent; EreathE}lndted advertised about its
new project namely: 'rnm&ggtiraumee apartment in lreo City
Central’ on the 2236 acres of land, In sector’59 of the Gurgaon.
The respendent pah‘it&d a rosy picture. of the project in its
advertisements making tall claims.

That the respondent advertised its new project namely
“managed service apartment in ireo city central’ under the
license no. 56 of 2010 dated 31.07.2010, issued by DTCP,
Haryana, Chandigarh, situated at sector 59, Gurugram,
Haryana and thereby invited applications from prospective
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buyers for the purchase of units in the said project

Respondent confirmed that the projects had got building plan
approval from the authority.

5. That the complainant while searching for an apartment was
lured by such advertisements and calls from the brokers of the
respondent for buying apartment in their project namely
managed service apartment in ireo city central The
respondent told the ﬁﬂmﬁ-j&inant about the moonshine
reputation of the cump&@' -and the representative of the
respondent made huge _.presentahﬂns about the project
mentioned above and ﬂm’aﬂmﬂd that they have delivered
several such projects in-the national capital region. The
respondent .,'ha:nded over-ane brochure to the complainant
which showed the ptoject ltke heaven and in every possible
way tried to hold the complainant and ircited the complainant
for payments, |

6. That relying on varlﬂ'uswwﬂseﬂtatinns and assurances given
by the respondent ﬂ_léf-;:um]ﬁafﬁmt booked @ unitin the project
by paying an am ount nljf Rs. 1 S:!iﬂ'ﬂ';[lﬂﬂ dated 25.01.2012

7. That furth EI:-‘ the agreement was executed between the
complainant and the respondent on 18.11.2013 for a total sale
consideration of Rs. 1,83,33180.00 which includes basic price,
car parking charges and working capital deposit and
development charges and other specifications of the allotted
unit and providing the time frame within which the next
instalments was to be paid.
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B. That as per clause 13.3 of the buyer's agreement, the
respondent had to deliver the possession within a period of 42
months from the approval of building plan or fulfilment of the
preconditions imposed there under.

9. That though the payment by the complainant was to be made
based on the construction on the ground but unfortunately,
the demands being raised were not corresponding to the
factual construction situiﬁﬂa on ground.

10. That the complainant wanﬁiq thg- office of respondent several
times and requested them ’l:b alluw to visit the site but it was
never allowed ﬁag.rjng.that tl'tey do not permit any buyer to visit
the site durin__g--mnﬂruél':i'nn |:'lleriud,' '{.‘rﬁcﬂ the complainant
visited the site but was not allowed to.enter the site. The
complainantevenafter paying amount still received nothing in
return but only loss.of the time and money invested by her.

11. That complainant ‘¢ontacted the respondent on several
accasions and was regilarly.in-totch with it, but it never gave
any satisfat:tnfr}?fﬁﬁﬁhnie.fb her regarding the status of the
construction and was never definite about the delivery of the
possession. The complainant kept pursuing the matter with
the representatives of the respondent by visiting their office
regularly as well as raising the matter as to when would they
deliver the project and why construction was going on at such
a slow pace, but to no avail, Some or the otheér reason was

being given in terms of shortage of labour etc,
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12.

13

14,

15,

16.

That the respondent has played a fraud upon the complainant
and has cheated her fraudulently and dishonestly with a false
promise to complete the construction over the project site
within stipulated period. The respondent had further
malafidely failed to implement the agreement executed with
the complainant. Hence, the complainant is aggrieved by the
offending misconduct, fraudulent activities, deficiency and
failure in service of the respgndmL

That the complainant h&&ﬂ{ﬁhﬂ.‘d a loss and damage in as
much as she had d&puslted J:hi: maoney in the hope of getting
the said unit. Eihe?ha.ﬂ’ nnt ﬂnh? ‘been deprived of the timely
possession of the said unit but the prospective return she
could have got. lf I'lad invested in fixed deposit in bank.

That co mplahuut on06.09.2020 sent an email to respondent
stating that there has notbeen any communication from their
side on the status of the project.

That the respondent is guilty of deficiency in service within the
purview of provisions of the Real Estate (Regulation and
Development) Act, 2016 (Central Act 16 of 2016) and the
provisions ‘of Hawana Real Estate (Regulation and
Development) Rules, 2017.

C. Relief sought by the complainants:

The complainant has sought following relief{s):

(i) Direct the respondent to handover the possession of the

said unit with the amenities and specifications as
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promised in all completeness without any further delay
and not to hold delivery of the possession for certain
unwanted reasons much outside the scope of

agreement.

(if) Direct the respondent to pay the interest on the total

amount paid by the complainant at the prescribed rate
of interest as per RERA from the due date of passession
till actual physical pﬂﬁ_&‘sﬁmn as the possession Is being
denied by the resnnf;d@:ﬂin spite of the fact that the
complainant desires tu take the possession.

17. On the date l:&_f _h&arﬁ!g, E:E ‘anthority explained to the
respondent/promoter about the contraventions as alleged to

18.

have been committed inrelation to section 11(4) (a) of the Act
to plead guilty.or notto plead guilty,
D. Reply by the'respondent.

The respondent has contested the complaint on the following

grounds: -

That thelcomplalht'is helther maintatable nor tenable
and is liable to be gut-rightly dismissed. The apartment
buyer's agreement was executed between the
complainant and the respondent prior to the enactment
of the Real Estate (Regulation and Development) Act,
2016 and the provisions laid down in the said Act cannot
be applied retrospectively.
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. That there is no cause of action to file the present

complaint.

lIl. That the complainant has no locus standi to file the
present complaint.

V. That the complainant is estopped from filing the present
complaint by her own acts, omissions, admissions,
acquiescence's, and laches,

V. That this authority. dwm have the jurisdiction to try
and decide the preﬂ-ﬂﬁ Eqﬁ)glamt,

VI, Thatthe resp:mqa,nt h.hs ﬁlad thepresent reply within the
period uf Hmtqtiﬁu aa’ par ﬁmpm‘.ﬂh—tnns of Real Estate
[Regulatiugl and Development) Act, 2016.

VIL Thatthe cgrgplamus__m} maintainable t-'pr the reason that
the agre‘ig:"rﬁe'ht,mﬂtﬂns an arbitration clause which refers
to the dislpul:.ﬂ resoluti ot mechanism to be adopted by the
parties in the event Ef'ﬂnj’ dispuxe i.e, clause 34 of the
buyer's agreement; '

VIII. That thm@plﬁhaﬁtzﬁaﬁm&ﬁhﬁrnﬁ@ed this authority
with clean hands and has intentionally suppressed and
concealed the material facts in the pregent complaint. The
present complaint has been filed by her maliclously with
an ulterior motive and it is nothing but a sheer abuse of
the process of law. The true and correct facts are as
follows:

19. That the complainant, after checking the veracity of the project
namely, ‘Ireo City Managed Service Apartments; sector 59,
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20.

21.

Gurugram applied for allotment of an apartment vide booking
application form. The complainant agreed to be bound by the
terms and conditions of the booking application form.
That based on the said application, respondent vide its offer
letter dated 26.09.2012 allotted to the complainant's
apartment no. R0904 having tentative super area of 1241.67
sq. ft. for a sale consideration of Rs. 1,83,36,209/-, It was
submitted that three: mg'glgs '!}f the apartment buyer's
agreement were sent to, l_:&ﬁrcgrﬁplalnant by respondent vide
letter dated 10.05.2013. The apartment buyer's agreement
was executed ‘hetween the parties on 18.11.2013 after
reminders dated 25.09.2013 and 30.10,2013. It is pertinent to
mention hetgm that when the complainant had booked the
unit with the. rﬂépﬂﬁdeﬁt thE Real Estate (Regulation and
I.'.lla'l.-rnf.-lf.]prr.uant_‘h@:.l;;}l 2016 was not in force-and the provisions of
the same cannntbﬁﬂ&pﬂﬁdﬁﬂ'ﬁsﬂaﬁhﬁl ¥
That the respondent-raised- payment demands from the
complainant in qaccﬂutdm with the agreed terms and
conditions of the allutment as well as of the payment plan and
she defaulted from the very inception. It was submitted that the
respondent had sent payment demand dated 26.09.2012 to the
complainant for net payable amount of Rs. 20,70,834/-
However, the complainant made the payment only after
reminders dated 22.10.2012, 14.11.2012 and final notice dated
18.12.2012 was sent by the respondent to her.
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22

. That vide payment demand dated 15.04.2015, the respondent

had raised the payment demand towards the 4th instalment for
the net payable amount of Rs.17,97480.35. However, the
complainant failed to make the payment towards the due
amount despite reminders dated 13.05.2015, 08.06.2015 and
final notice dated 03.07.2015.

23. That vide instalment dated 08.10.2015, payment towards 5th

24

23.

26.

instalment was sent b]r- the respondent. Yet again, the
complainant failed to make pa ment towards the due amount

despite remlnders dated l]Ei.{l;_LEﬂlﬁ and 02.11.2015,

. That vide paymant demaﬁd Eatad"?ﬂ.ﬂ.z 015, the complainant

was bound to remit paym&nt of Rs.56,72,815.26. However,
despite reminders dated 25.01.2016, letter dated 09.02.2016,
reminder dated 18.02:2016 and final notice dated 05.07.2016,
the complainant remitted only a part payment out of the total
demanded amuunb.én{i-dl:'l‘re'res:t of the amount was acco rdingly
adjusted in the next instalment demand.
That the respgnﬁent ]_aali__ sent an Instalment demand dated
24.08.2016 m the ;ﬁlmpl_aipant for the amount of
Rs.56,75,415.24, Yet again, the complainant failed to remit the
complete amount and only made part payment even after
reminders dated 19.09.2016, 13.10.2016 and final notice dated
(07.11.2016 were sent by the respondent.

That the possession of the unit was supposed to be offered to

the complainant in accordance with the agreed terms and

conditions of the buyer's agreement. It is submitted that clause
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13.3 of the buyer’'s agreement and clause 38 of the schedule -

I of the booking application form states that the '...subject to
force majeure conditions and subject to the allottee having
complied with all formalities or documentation as prescribed
by the company, the company proposes to offer the possession
of the said apartment to the allottee within a period of 42
months from the date of approval of the building plans and /or
fulfilment of the prevl:\q_‘_ﬂtinhs imposed thereunder
(Commitment Period).’ "&B ’“.HﬂnttEE further agrees and
understands that the nnnlphn}‘rshall additionally be entitled to
a period of IB,I] days ['_i}race Pﬂ'i"md] «"From the aforesaid
terms of the hu;aen’s agrEEi‘n'Hnt, itis ewdant that the time was
to be computed from. the date of receipt of all requisite
approvals. Even atherwise construction can't be raised in the
absence of th&-ﬁ%;ésgﬁryf;ppa'n vals, It iS pertinent to mention
here that it has been specified in sub- clause (xv) of clause 16
of the building plan dated 05.09:2013 of the said project that
the clearance xﬁueﬁ‘, h_? tﬁe Eu!l.mmtrjr of Envirenment and
Forest, Government of [ndla has to he obtained before starting
the construction of the project. It is submitted that the
environment clearance for construction of the said project was
granted on 12.12.2013. Furthermore, in clause 1 of part-A of
the environment clearance dated 12.12.2013 it was stated that
‘consent to establish’ was to be obtained before the start of any
construction work at site. The consent to establish was

granted on 07.02.2014 by the concerned authorities.
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Therefore, the pre-condition of obtaining all the requisite
approvals was fulfilled only on 07.02.2014.

27.That in terms of the buyer’s agreement, the proposed time for
handing over of possession has to be computed from
07.02.2014. Moreover, as per clause 13.5 of the buver's
agreement, ‘extended delay period’ of 12 months from the end
of grace period is also required to be granted to the respondent.
The due date to heun:ir.a:-#e;ar :ﬂ}ﬁ»pﬂEEESSIGH was to lapse on
07.02.2019, However, it @Wﬂd that the said due period
was subject to the ucﬁl;r;nt'é"ul:the“furce majeure conditions
and the cumplalnapttpnfbiyﬁtgmetams of the allotment.
It is suhmEtt&d that the mmplamant had admitted and
acknowledged in €lause 136 of the buyer's agreement that in
case, the compl Bﬁﬂn ofthe apartment is delayed due to the force
majeure, then fhe ,ga,':—mmitme:srt period anﬂfnr the grace period
and/or the extended, delay period shall stand extended
automatically to the extent.of ﬂifﬂéiﬂ}f caused under the force
majeure -‘:und:fl:iumi and ’thht the complalpant shall not be
entitled to any co mpensatmn whatsoever.

Z28. That although the tower it which the unit allotted to the
complainant is located almost complete, it is pertinent to
mention herein that the implementation of the said project was
hampered due to non-payment of instalments by the allottees
on time and also due to the events and conditions which were
beyond the control of the respondents, and which have

materially affected the construction and progress of the project.

Page 13 of 37



aHARERA

— GURUGR&M Complaint No. 5048 of 2021

Some of the force majeure events/conditions which were

beyond the control of the respondents and affected the

implementation of the project and are as under

L

nabil il on § 7.
. hs d central G -t

with regard to demonetization: The respondents had
awarded the mnsl:runtlun of the project to one of the

leading I:nns’mlﬂ:l@, :mﬁpames of India. The said
contractor/ cﬂm[{gﬁmuld not implement the entire
project for a;:prm. 7-8 months w.ef from 9-10
Nnvemﬁgr __Eer_._“iS_ -tﬁe-""‘tl_a? when the Central
Government issued netification  with regard to
demonetization: During that period, the contractor
could not make payment in cash to the labour. During
demonetization, | the cash  withdrawal limit for
companles waﬁ.r.‘appel'd'dt Rs. 24,000 per week initially
whereas cash pﬁjﬁiﬁ&ﬁtﬂ' to labour on the site of
magnitude of the. ﬁ'uﬁaet in guestion is Rs. 3-4 lakhs
approx. per day and rl:se work at site got almost halted
for 7-8 months as bulk of the labour being unpaid
went to their hometowns, which resulted into
shortage of labour. Hence, the implementation of the
project in question got delayed on account of the
issues faced by contractor due to the said notification

of Central Government.
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1L

11,

V.

Further there are studies of Reserve Bank of India and
independent studies undertaken by scholars of
different institutes/universities and also newspaper
reports of Reuters of the relevant period of 2016-17
on the impact of demonetization on real estate
industry and construction labour.

The Reserve Bank of India has published reports on
impact  of ﬁe@g:gsﬁgnﬂn In  the report-
MacroeconomicImpact of Demonetization, it has been
uhaewed and meqitlnned by*Reserve Bank of India in
the said J;bpm1hafﬂw Fﬁﬂstrumnn industry was in
negative during Q3 and Q4 of 2016-17 and started
showing improvement anly in Apill 2017,

Th aiﬁﬁgwﬁf the above studies and reports, the said
evenfbf;iémﬁneﬁzaﬁnﬂwéhh_ﬂjfﬁnd the control of the
respondent, hénce the time period for offer of
possession should deemied to be extended for 6

months on a%r;mmﬁufﬁ'he above.
Qmﬂimmlhhﬂﬂimm.ﬁmenlﬂhmln last four

successive years ie., 2015-2016-2017-2018, Hon'ble
National Green Tribunal has been passing orders to

protect the environment of the country and especially
the NCR region. The Hon'ble NGT had passed orders
governing the entry and exit of vehicles in NCR region.
Also, the Hon'ble NGT has passed orders with regard
to phasing out the 10 years old diesel vehicles from
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VL.

NCR. The pollution levels of NCR region have been
quite high for couple of years at the time of change in
weather in November every year, The contractor of
the respondents could not undertake construction for
3-4 months in compliance of the orders of Hon'ble
National Green Tribunal. Due to this, there was a delay
of 3-4 months as labour went back to their
hometowns, whichf_eﬂ!tad in shortage of labour in
April -May 201 ,‘ _ .. mber- December 2016 and
November-— I]éde.l;her 2017. The district
adminmmﬁm.glséﬁéﬁiﬂijﬁfrgqﬂﬁ;e directions in this

regade- /.

In view of the above, construction work remained
veryllii#ij ly affected for 6-12 ménths due to the above
stateﬁ.-___ mai]q{ events and conditions which were
beyond HJEWHH‘HI“!B‘P the respondents and the said
period is alsc:'reﬁuiméd-inr be added for calculating the
delivery date of iiOsSﬁHum

VIL Hﬂﬂ_ﬂlﬂnﬂnt_ﬂlluﬂahngms_w_mmm_ﬂewm

VIIL.

other allottees were in default of the agreed payment
plan, and the payment of construction linked
instalments was delayed or not made resulting in
badly impacting and delaying the implementation of
the entire project.

Inclement weather conditions viz, Gurugram: Due to

heavy rainfall in Gurugram in the year 2016 and
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29.

30.

unfavourable weather conditions, all the construction
activities were badly affected as the whole town was
waterlogged and gridlocked as a result of which the
implementation of the project in question was
delayed for many weeks. Even various institutions
were ordered to be shut down/closed for many days
during that year d_ue to adverse/severe weather

conditions.

That the complainant is ré

Ll e,

mhte Investor who made the
booking with the respo udm;twith a view to earn quick profit in
a short period. Hu'_r,ueuer jt appna}"y that the calculations went
wrong on accolnt of severas‘lump in the réal estate market and
the complainant now wants’ m h‘arass and pressurize the
respondent !:u_m;hl_:ur_ﬁu the unreasonable demands on highly
flimsy and baseless. grounds. Such malafide tactics of the
complainant canﬁﬁfﬁn-ﬁ[!wmd'_f&r suceeed. The complainant
furthermore is also liable'te :ﬁaiei}a}rment towards the holding
charges on a-:caum of ﬂae dela}rin taking over the possession as
well as delayed pa}rment Intn:rest as per the terms of the
allotment even after a notice of possession has been issued by
the respondent to the complainant.

Copies of all the relevant documents have been filed and placed
on the record, Their authenticity is not in dispute. Hence, the
complaint can be decided on the basis of these undisputed

documents and submission made by the parties.

E.  Jurisdiction of the authority
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31.

22,

The respondent has raised objection regarding jurisdiction of
authority to entertain the present complaint and the said
objection stands rejected. The authority has complete
territorial and subject matter jurisdiction to adjudicate the

present complaint for the reasons given below:
E.1  Territorial jurisdiction

As per notification no., jﬂﬁﬂl? ITCP dated 14.12.2017
issued by Town and @'ﬁ‘l@r Planning Department, the
jurisdiction of Real Esiﬂ‘té“ﬁéﬁ'ﬂamry Authority, Gurugram
shall be entire E,m:ugram‘m.:; for all purpose with offices
situated in Gﬂmgnﬂm. In .thE:FI'EEEnt.-I:H.SE. the project in
question is sitﬁaﬁed within the planning area of Gurugram
District, thml_'efpgﬂ this authority has cemplete territorial
jurisdiction ta deal with the present complaint.

E.Il  Subject hﬂtl:ﬂtjuﬂsdktlpn

Section 11(4)(a) of the Act; 2016 provides that the promoter

shall be respansibleto the allottee as per agreement for sale.
Section 11(4){a) is reproduced as hereunder:

Section 11(4)(a)

Be responsible for all obligations, responsibilities and
functions under the provisions of this Act or the rules and
regulations made thereunder or to the allottoes as per the
agreement for sale, or to the assoclation of allottess, as
the case may be, till the conveyance of all the opartments,
plats or buildings, as the case may be, to the allattees, or
the common areas to the association of allattees ar the
competent authority, as the case may be;
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The provision of assured returns is part of the builder
buyer’s agreement, as per clause 15 of the BBA dated......,
Accordingly, the prometer s responsible for all
obligations/responsibilities and functions including
payment of assured returns as provided in Builder Buyer's
Agreement.

Section 34-Functions of the Authority:

33,

34.

35

34(f) of the Act provides to ensure complianee af the
obiigations cast upon the promoters, the allottées and the
real estate agents under- this Act and the rules and
regulations made thereunder:

S0, in view of the prnvimunﬂ of the Act quoted above, the

authority has complete ]urlsdlmun to decide the complaint
regarding non- mmplia_nce_ of obligations by the promoter
leaving aside cumpens-atinn u;rh'tr.h is to be decided by the
adjudicating officer if pursued by the complainant at a later
stage.

F. Flnﬂingéfu'ﬂ ﬁie objections raised by the respondents.

F.l uh]ecl:lnn rmrdingf jurisdiction of the complaint
w.r.t the apartment lmyar"s agreement executed
prior to coming into force of the Act.

The respondent submitted ﬂ'rat the complaint is neither
maintainable -nor temable and .is liable to be outrightly
dismissed as'the apartment buyer's agreement was executed
between the complainant and the respondent prior to the
enactment of the Act and the provision of the said Act cannot
be applied retrospectively.

The authority is of the view that the provisions of the Act are
quasi retroactive to some extent in operation and will be

applicable to the agreements for sale entered into even prior
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to coming into operation of the Act where the transaction are

still in the process of completion. The Act nowhere provides,
nor can be so construed, that all previous agreements will be
re-written after coming into force of the Act. Therefore, the
provisions of the Act, rules and agreement have to be read and
interpreted harmoniously. However, if the Act has provided
for dealing with certain specific provisions/situation in a
specific/particular mannﬂrﬁep that situation will be dealt
with in accordance with't ?ﬁ{#ﬂl the rules after the date of
coming into force” f.lf I:hm Act and the rules. Numerous
provisions of the .!\qu Sﬁ’ﬂ*ﬁha Provisions of the agreements
made hema@‘gﬁa’hu}'ers and sellers. The said contention has
been upheld in the landmark fudgment of Neelkamal Realtors
Suburban Pvt. Ltd, Vs. UOI and others. (W.P 2737 of 2017)
which pruwdaq‘ag, under;

“119. Under Lh,pﬁﬁ.ﬂﬂtﬂwa ction 18, the delay in handing
aver the possession Witild Ew. counted from the date
manﬁr:med in mﬁ*w or sale entered Into by the

pﬂﬁr Eg its pegistration under
w Eﬂﬂ, the promaoter is
gf I-’E J' completion of project

and. Eﬂ’ﬂare H:e.mrng qﬂder SEE.:IM 4. The RERA does not
contemplate: réwriting of contract between the flat
purchaser and the promater...

122, We have already discussed that above stated provisions of
the RERA are not retrospective in nature. They may to
some extent be having @ retrooctive or quasi retroactive
effect but then on that ground the volidity of the
provisions of RERA cannot be challenged. The Parlioment
is competent enough to legistate law having retrospective
or retroactive ¢ffect. A law can be even framed to affect
subsisting / existing centractual rights between the
parties in the larger public interest. We do not have any
doubt in our mind that the RERA has been framed in the
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larger public interest after @ thorough study and
discussion made at the highest level by the Standing
Committee and Select Committee, which submitted its
detailed reports.”

36. Also, in appeal no. 173 of 2019 titled as Magic Eye Developer

Pvt. Ltd. Vs. Ishwer Singh Dahiya, in order dated 17.12.2019
the Haryana Real Estate Appellate Tribunal has observed-
'34. Thus, keeping In view our aforesaid discussion, we are of

the considered uMH!%ﬁnt the provisions of the Act are
qu-:rsi rs'traactiw 0. .ﬂ.ﬂuﬂt in :lpfratmﬂ -:rrm' mm'_h:

case q.l" djﬁ%}ﬁ ” !

{ I?JFEHEEEEEFHH as per the
terms gt conditions Eﬁ'& dareement for sale the

allottee. shall be entitfed to the interest/delayed
possession’ charges on the r:uw:mhfrmfe of interest os
,umwﬂ‘ed n Rule L3 of the ritfes and pne-sided, unfair and
un ble poce ﬂfmrﬁpvqiﬂﬂan dmentioned in the
agmﬂﬁieqt _]F aleis ligble to he ignored.”

37. The agreements are sacrosanct save and except for the

provisions which - have been abrogated by the Act itsell
Further, it is noted- tfidt— ﬂﬁ-'—ﬂﬁﬂd&ﬁﬁu}mr agreements have
been executed in-the Amapner 5\413; there is.no scope left to the
allottee to negotiate any ‘of the ¢lauses contained therein.
Therefore, the authority is of the view that thie charges payable
under various heads shall be payable as per the agreed terms
and conditions of the agreement subject to the cendition that
the same are in accordance with the plans/permissions
approved by the respective departments/competent
authorities and are not in contravention of any other Act, rules
and regulations made thereunder and are not unreasonable or

exorbitant in nature. Hence, in the light of above-mentioned
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reasons, the contention of the respondent w.r.t. jurisdiction
stands rejected.

F.Il  Objection regarding complainant is in breach of
agreement for non-invocation of arbitration
The respondent submitted that the complaint is not

maintainable for the reason that the agreement contains an
arbitration clause which refers to the dispute resolution
mechanism to be adopted -biy ;he pnme-s in the event of any

,"'l-\.

dispute and the same’is

uced below for the ready
reference: _':-f: —j-;ﬁn‘.’;

¥ | Wi

“34, msputeﬂ!sﬂﬁff AT

“All or any df;pums ngwrnr o Eﬁ'.hi'qg tpon (n relation to
the terms of ‘.Ei'us Agreemmts remgfnﬂ-fqn including the
fn:&rprft?ﬁﬁ]'l Jund validity of the terms- thereof and the
respectivg rgﬁs and ﬂﬁﬂgﬂgan.{'uf the parties shail be settied
umrmbfyhummajdrmj;mﬁm failing which the same shail be
settled through reference taa sole Atbitrator to be appointed
by a resolutipn.of the Board of Directars of the Company, whose
decision shaﬁﬁgﬁ;q?m@fmjwpgmﬂmwmea The allottee
hereby cunﬁﬂﬂ}-..]zmt.,l_’,[ “have<no objection to the
appaintment of such sele.debitrator even if the person so
appointedis @n w:wr gate, of the Company or is
otherwise tonnected to the Campany and the Allottee hereby
accepts and agrees n‘mt this alone shall not constitute a ground
for challenge to the mdepmdgm ar impartiality of the said
sole Arbitrator ‘to ‘condutt the arbitration. The arbitration
proceedings shall be govermed by the Arbitrotion and
Conciliation Act, 1996 or any statutory amendments/
modifications thereto and shall be held at the Company's offices
or at a location designated by the said sole Arbitrator in
Gurgaon. The language of the arbitration proceedings and the
Award shall be in English, The company and the allottee will
share the fees of the Arbitrator in equal proportion”.
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39. The authority is of the opinion that the jurisdiction of the

40.

authority cannot be fettered by the existence of an arbitration
clause in the buyer's agreement as it may be noted that section
79 of the Act bars the jurisdiction of civil courts about any
matter which falls within the purview of this authority, or the
Real Estate Appellate Tribunal. Thus, the intention to render
such disputes as non- -arbitrable seems to be clear, Also, section
88 of the Act says that. the_\ﬁ-fﬂﬂﬁuns of this Act shall be in
addition to and not in demgﬁgg;hpf the provisions of any other
law for the time h-emg in fforee. FurthEr the authority puts
reliance on catena of juaﬁman&" ofthe Hon'ble Supreme Court,
particularly _Etkﬁt;ilﬂﬂﬂl Seeds Corporation Limited v. M,
Madhusudhan Reddy & Anr.{2012) 2 SCC506, wherein it has
been held tiﬁt the remedies provided under the Consumer
Protection Act.are In addition to andnot in derogation of the
other laws in fnreé.f-::ﬂn's'néqj&enﬂjr_'i:he mﬁ:hm'lty would not be
bound to refer parties to-arbitration even if the agreement
between the pa:ﬁes-’l"@ad :m;?ﬁ rﬁiﬁaﬁql} clause,

Further, in Aﬁub Singh ané'm."s, V. E‘rﬁ.aﬂr MGF Land Ltd and
ors., Consumer case no. 701 of 2015 decided on 13.07.2017,
the National Consumer Disputes Redressal Commission, New
Delhi (NCDRC) has held that the arbitration clause in
agreements between the complainants and builders could not
circumscribe the jurisdiction of @ consumer. The relevant

paras are reproduced below:
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"49. Support to the abave view is also lent by Section 79 of the
recently enacted Real Estate (Regulation and Development)
Act, 2016 (for short "the Real Estate Act"). Section 79 of the said
Act reads as follows:-
"79. Bar of jurisdiction - No civil court shall have
Jurisdiction to entertain any suit or proceeding in
respect af any matter which the Authority or the
adjudicating officer or the Appellate Tribunal is
empowered by or under this Act to determine and
na infunction shall be granted by any court or other
authority in respect of any action taken or to be
taken in pursuance of any power conferred by or
under this Act.” 5 b
It can thus, be seen thet the said provision expressly ousts the
Jurisdiction of the Civil Court in respect of any matter which the
Real Estate Regulatory Authority, established under Sub-
section (1) of Section 20 or the Adjudicating Officer, appointed
under Sub-section (1] of Section 71 or the Real Estate Appelfant
Tribunal established under Section 43 of the Real Estate Act, is
empowered to determine. Hence, in view of the binding dictum
of the Hon'ble Supreme Court in A. Avpaswamy (supra), the
matters/disputes, which the Authorities under the Real Estate
Act are empowered to decide are non-arbitrable,
notwithstanding an Arbitration Agreement between the
parties to such matters, which, to a large extent, are similar to
the disputes failing for resolution u nder the Consumer Act

36, Consequently, we unhesitatingly reject the arguments on
behaif of the Builder and hold that an Arbitration Clause in the
afore-stuted kind of Agreements between the Complainants
and the Builder cannot circumscribe the jurisdiction of a
Consumer Fora, notwithstanding the amendments made to
Section B of the Arbitration Act.”

41. While considering the issue of maintainability of a complaint
before a consumer forum/commission in the fact of an existing
arbitration clause in the builder buyer agreement, the Hon'ble
Supreme Court in case titled as M/s Emaar MGF Land Ltd.
V. Aftab Singh in revision petition no. 2629-30/2018
in civil appeal no. 23512-23513 of 2017 decided on
10.12.2018 has upheld the aforesaid judgement of NCDRC
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and as provided in Article 141 of the Constitution of India, the
law declared by the Supreme Court shall be binding on all

courts within the territory of India and accordingly, the
authority is bound by the aforesaid view. The relevant para of

the judgement passed by the Supreme Court Is reproduced
below:

23, This Court in the series of judgments as noticed above
considered the provisions of Consumer Protection Act. 1986 as
well as Arbitration Act, 1996 and laid down that complaint
under Consumer Protection Act being a special remedy, despite
there being an arbitration agreement the proceedings before
Consumer Forum have to go on and no error committed by
Lonsumer Forum on rejecting the application. There is reason
for not interjecting proceedings under Consumer Protection Act
on the strength an arbitration agreement by Act, 1996. The
remedy under Consumer Protection Act is a remedy provided to
a consuimer when there is o defect in any goods or services. The
complaint means any allegation in writing made by o
complainant has also been explained in Section 2(c) of the Act
The remedy under the Consumer Protection Act is confined to
complaint by consumer os defined under the Act for defect ar
deficiencies caused by a service provider, the cheap and g quick
remedy has been provided to the consumer which is the abject

and purpose of the Act as noticed above."

42. Therefore, mﬁvlf;;-.ur qﬁ mﬁuﬁejugg?megts and considering
the provisions of the Act; the authority is of the view that
complainant is well within the rights to seek a special remedy
available in a beneficial Act ﬁuch as the Cansumer Protection
Act and RERA Act, 2016 instead of going in for an arbitration.
Hence, we have no hesitation in holding that this authority has
the requisite jurisdiction to entertain the complaint and that
the dispute does not require to be referred to arbitration

necessarily. In the light of the above-mentioned reasons, the
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authority is of the view that the objection of the respondents
stands rejected.

G.  Findings regarding relief sought by the complainants.

(i) Delay possession charges: Direct the respondent to
pay the interest on the total amount paid by the
complainant at the prescribed rate of interest as per
RERA from the due date of possession till actual physical
possession as thg ngg;@smqn is being denied by the

J__jﬁt fact that the complainant

il

desires to take'the p;i&sessinn

respondent in spi_"'

43. Inthe present pnmplaiﬂt, ﬂIE -:mﬁmainm intends to continue

with the ]]rl]jEﬂ and is seﬂ:lng delay. possession charges at
prescribed rat-_'e.,df interest.on amount alréady paid by her as
provided under the proviso to section 18(1) of the Act which

reads as under:-

&

“Section 18; - R‘mmu,"amqﬂm @Hmﬁm&nmhm

18(1}. If the promoter ,mm' r:: mm;ﬂete or is unable to give
PﬂSﬁs&rﬂmpf ﬂra ﬂ.ﬁw‘tmﬁﬂfnt or bullding, —

il'h-

metfed thar-where «an.alfettee does not intend to
withdriai, front. the  projéct. “he-shall be paid, by the
promoter, interest fﬂr every month of delay, till the
handing over of the possession, at such rote s may be
prescribed,"

4. Clause 13.3 of the apartment buyer's agreement (in short, the

agreement) dated 18.11.2013, provides for handing over
possession and the same is reproduced below:

"13.3 Subject to Farce Majeure, as defined herein and further
subject to the Allottees having complied with all it
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obligations under the terms and conditions of this Agreement
and not having defauited under any provisionfs] of this
Agreement including but not limited to the timely payment af
all dues and charges Including the total Sale Consideration,
registration charges, stamp duty and other charges and also
Subject to the Allottees having complied with all formalities ar
documentation as prescribed by the Company, the company
propases to uffer the possession of the said apartment to the
allottees within a period of 42 months from the date af
approval of the Bullding plans and/or fulfilment of the
preconditions imposed. mﬂ@mﬂﬂr [“Commitment Period"]

The Allattecs _.Frmhai" agrees :iﬁd understands that che
company shall additiont *:.;t 2entitled to o period of 160 days
(“Grace Period"), after the expicy of the said Cammitment
Period to allow ;ﬁ:r b _' dseen delays beyond ressonoble
control of the compang:” r

45. The apartme?l ﬁgﬁr s agreement is a pivotal legal document

which should ensure l;hqf: the nghl:s gﬁﬂ liabilities of both
huﬂdewﬁpr&rﬁnmm and ';ﬁugtrﬁ;‘alldttﬁﬂ? are protected
candidly. m&ﬁpﬁmnent buye?s agreement lays down the
terms that gnvémm\?sa‘h ﬂﬁm&néhtkmﬂﬁ of properties |ike
residentials, cnmmugﬁa& E]’QM’BE"I‘I the buyer and builder,
It is in the i n;lst of ha&hé[hg»pamaaﬁ to have a well-drafted

,z : 'a‘&eﬁlﬁn umkhﬁmuh thereby protect
the rights of‘both the builder and buyer in the unfortunate
event of a dls'[mte"ﬂ’naf may arise, It should be drafted in the

apartment b

simple and unambiguous language which may be understoad
by a common man with an ordinary educational background.
It should contain a provision with regard to stipulated time of
delivery of possession of the apartment, plot or building, as the
case may be and the right of the buyer/allottee in case of delay
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in possession of the unit. In pre-RERA period it was a general

practice among the promoters/developers to invariably draft
the terms of the apartment buyer’s agreement in a manner
that benefited only the promoters/developers. It had
arbitrary, unilateral, and unclear clauses that either blatantly
favoured the promoters/developers or gave them the benafit
of doubt because of the total absence of clarity over the matter.
46. The authority has gone tthii;{gh the possession clause of the
agreement. At the :::utset,.,ﬁfp pﬁ%‘uant to comment on the pre-
set possession E]EI.[EE qf mq‘.a-gr.eemeht wherein the possession
has been subjected t{rzl}]’ Mﬁdﬁmms and conditions of this
agreement anﬂ,,lsha com p]amant not beingin default under any
provisions of ﬂr;s agreements and in compliance with all
provisions, fotmalitiés and documeéntation as prescribed by
the prumnrer‘f Tlla :lngt:&g of this clause and incorporation of
such conditions ﬂremt only ?a_gué and uncertain but so
heavily I-::raded in favour-of the promoter and against the
allottee that ﬁwm a ﬁnﬂeﬁeﬁult I:;-: the allottee in fulfilling
formalities and ducum&ntatmns etc. as prescribed by the
promoter may make the posséssion clause irrelevant for the
purpose of allottee and the commitment date for handing over
possession loses its meaning. The incorporation of such clause
in the apartment buyer's agreement by the promoter is just to
evade the liability towards timely delivery of subject unit and
to deprive the allottee of his right accruing after delay in

possession. This is just to comment as to how the builder has
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misused his dominant position and drafted such mischievous

clause in the agreement and the allottee is left with no option
but to sign on the dotted lines,

The respondent promoter has proposed to handover the
possession of the subject apartment within a period of 42
months from the date of approval of bullding plans and/or
days grace period for xligfm'eﬁeen delays beyond the
reasonable  control L@i ;ﬂae company e, the
respnndent}prumptﬂn AT L6

Further, in the prmm?’bs{tﬁsﬁhhn‘ﬂﬂad by the respondent
promoter that ;heﬂ ue date of possessign should be calculated
from the da:{e?ﬁf,-_’;:ﬂnsgnt ta g’étﬁﬁi{sh which was obtained on
07.02.2014, as 1t isthe last of the statutory approval which
forms a part of the preconditions. The authority in the present
case observes that, tﬁ,&mﬁpuﬂ&\!ﬁrhas not kept the reasonable
balance between hisﬂw;upigi'its and the rights of the
complainant/allottee, The respondent has acted in a pre-
determined and preordained manner. The respondent has
acted in a highly discriminatory and arbitrary manner. The
unitin question was booked by the complainant on 25.01.2012
and the apartment buyer's agreement was executed between
the respondent and the complainant on 18.11.2013. The date
of approval of building plan is 05.09.2013. It will lead to a
logical conclusion that the respondent would have certainly

started the construction of the project. On a bare reading of the
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clause 13.3 of the agreement reproduced above, it becomes

clear that the possession in the present case is linked to the
“fulfilment of the preconditions” which is so vague and
ambiguous in itself. Nowhere in the agreement it has been
defined that fulfilment of which conditions forms a part of the
pre-conditions, to which the due date of possession is
subjected to in the said pnssessmn clause. If the said
possession clause is readjg‘ mﬁret}n the time period of
handing over pnssessiﬁqg% mi;-,r a tentative period for
completion of the msnum nf tI'IE flat in question and the
promoters are mnmmg‘éﬁ extend this time period indefinitely
on one Evenq_fgﬁﬂ'br thﬂ;iiii'éi"."ﬁnrewgr,-ﬂ:ge said clause is an
inclusive E]E!.IIE.E ﬁ,'her:in';th:_'-"ﬁl:_l-ﬁIm ent of the preconditions”
has been mentloned for the timely delivery of the subject
apartment. lfﬁm:hs :_{_'u be just a wa_;_r to evade the liability
towards the ti’lﬁgli.'a:, delivery of the subject apartment.
According to the ésf‘aﬂisiilé--pﬁnclples of law and the
principles nfh.aﬂ'.ral }hst{:ﬁ‘iﬂﬁm acertain glarlng illegality or
irregularity ::r.:rnes to the notice of the adjudicator, the
adjudicator uan.-‘l:&kﬂ cognizance of the same and adjudicate
upon it. The inclusion of such vague and ambiguous types of
clauses in the agreement which are totally arbitrary, one sided
and totally against the interests of the allottees must be
ignored and discarded in their totality. In the light of the
above-mentioned reasons, the authority is of the view that the

date of sanction of building plans cught to be taken as the date
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49.

for determining the due date of possession of the unit in
question to the complainant,

Admissibility of grace period: The respondent promoter had
proposed to hand over the possession of the apartment within
42 months from the date of sanction of building plan and/or
fulfilment of the preconditions imposed thereunder which
comes out to be 05.09.2013. The respondent promoter has
spught further extensinn Qar a jJ:ﬁ'.‘j‘]lZl-l’."l of 180 days after the

n delays in respect of the

said project. The :ﬁpnndﬁﬁt‘raised the contention that the
construction u_E'_t];__l;&pm],eu_t u@s delayed due to force majeure
conditions including demanetization' and the order dated
07.04.2015 passed by the'Hon'ble NGT including others.

(i) Demonetization: It 1.5_.!_35 observed thatdue date of possession

as per the agt"t&m—.é_n; was #5.119.__251‘? wherein the event of
demonetization nt:ﬁ‘u‘t‘?td in November 2016. By this time,
major construction of thé_.i:'gﬁ:ﬁﬁ"r_;ﬂents‘ project must have been
completed as per timeline mentioned in the agreement
executed het_weén the parﬁ;sss.- Therefore, it is apparent that
demonetization could not have hampered the construction
activities of the respondents’ project that could lead to the
delay of more than 2 years. Thus, the contentions raised by the

respondents in this regard are rejected.

(ii) Order dated 07.04.2015 passed by the Hon'ble NGT: The

order dated 07.04.2015 relied upon by the respondent

promoters states that
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“In these circumstances we hereby direct state of ULF,
Noida and Greater NOIDA Authority, HUDA, State of
Haryana and NCT, Delhi to immediately direct stoppage
of construction activities of all the buildings shown in
the report as well as at other sites wherever,
construction is being carried on in violation to the
direction of NGT as well as the MoEF guideline of 2010,

A bare perusal of the above makes it apparent that the above-

said order was for the construction activities which were in
violation of the NGT direction and MoEF guideline of 2010,
thereby, making it eﬂdnﬂ;i;__t!:lat if the construction of the
respondents’ project w L_ . then it was due to the fault
of the respondent 1|Elgedﬂ';latédlﬁu.:a';inﬂ; he allowed to take
advantage of iﬁ_lﬁyn"wﬁgﬁﬁuﬁsﬁdﬂiciencies. Also, the
allottee should:nof be allowed to suffer dse to the fault of the
respondentfpromoter, It m’af.-'h'g stated | that asking for

extension of time in completing the construction is not a
statutory rigl':n't_:ﬁm': has it been provided in the rules. This is a
concept which haﬁbbagn‘gvuﬁtﬂ by the‘promoter themselves
and now it has becomé avery-common practice to enter such
a clause in thmmnﬁﬂmd%mm the promoter and
the allotee. It;ne;d'; to Eé?ﬁgﬁaﬂiﬁdfﬁht for availing further
period for mmpﬁeﬂng-ﬁﬁw construction the promoter must
make out or establish some compelling circumstances which
were in fact beyond his control while carrying out the
construction due to which the completion of the construction
of the project or tower or a block could not be completed
within the stipulated time. Now, turning to the facts of the

present case the respondent promoters has not assigned such
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50.

51

compelling reasons as to why and how they shall be entitled
for further extension of time 180 days in delivering the
possession of the unit. Accordingly, this grace period of 180
days cannot be allowed to the promoters at this stage.

Admissibility of delay possession charges at prescribed
rate of interest: The complainant is seeking delay possession
charges at the rate of 18% p.a, however, proviso to section 18
provides that where an a? '
from the project, he sh al}

g does not intend to withdraw

pai I_-"Tb].-" the promoter, interest for
every month of de[&j, J:iJJ ;:Hﬂ han{ling, over of possession, at
such rate as may be’ pmﬁﬁfhéﬁ am'.i it-has been prescribed

under rule L5 ﬂl’ the rules. Rule 15 has been reproduced as

under:
Rule 15. Hrqm:;i'.pﬁbd mnﬁmhﬂs} [Proviso to section 12,
section 18and sub-section (4) and subsection (7) of section
19]

(1) Fﬂrthé':pnﬁpg;éuf-pmumﬁﬂdﬁun 12; section 18; and
;ub-s‘ecnﬂm ﬂmiwgﬂn 18, the “interesc at the
rate prescribed the State Bank of India highest

ingl cost of rgram-ﬁ'ﬂ&
%d&:ﬁf that the State Bank of Indig
marginal cost uffeﬂﬂrhy Tate [MCLR) is not in use, it

shall“he replaced by such tenchmark lending rotes
which the State EEHE nﬁnd!q may ﬁ.ﬂ fram time to time
far Iendm,q to the general public,

The legislature in its wisdom in the subordinate legislation
under the provision of rule 15 of the rules, has determined the
prescribed rate of interest. The rate of interest so determined
by the legislature, is reasonable and if the said rule is followed

to award the interest. it will ensure uniform practice in all the
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50,

51

compelling reasons as to why and how they shall be entitled
for further extension of time 180 days in delivering the
possession of the unit. Accordingly, this grace period of 180

days cannot be allowed to the promoters at this Stage.

Admissibility of delay possession charges at prescribed
rate of interest: The complainant is seeking delay possession
charges at the rate of 18% p.a,however, proviso to section 18
provides that where aﬂ}ﬁt{%?@lﬁes not intend to withdraw
from the project, he shall%hagajd;h}r the promoter, interest for
every month of dela]_.r,-ltlﬂ..i'_lﬁ:‘nam;ligg.pver of possession, at
such rate as may be PEFEGI‘[]JE% and it has been prescribed
under rule 15:0f the riles, Rulé 15 has been reproduced as
under: . :

Rule 15. Preschilied rate of interest- [Proviso to section 12,

sla;ﬁm 18 and sub-section (4) ﬁndﬂyﬁsﬂ.ﬁm (7) of section

(1) For thepurpose of proviso tosection 1 2: section 18; and
sub-sections [¢) and 7)ol section 15, the “interestat the

rate presmbea*mus&::ﬁe'iémm Bunk of India highest
marginal cast of fendi rate#296.:

Provided that in cose the Seate Bank of india
marginal cost of lending rate (MELR) s not in use, it
sholl-be repiaced by such henchmark lending rates
which the Stote Bank of India may fix from time to time
for lending to the general public.

The legislature in its wisdom in the subordinate legislation
under the provision of rule 15 of the rules, has determined the
prescribed rate of interest. The rate of interest so determined
by the legislature, is reasonable and if the said rule is followed

to award the interest, it will ensure uniform practice in all the
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22.

53

cases. The Haryana Real Estate Appellate Tribunal in Emaar
MGF Land Ltd, vs. Simmi Sikka observed as under: -

"54, Taking the cose from another angle. the allottee was
only entitled to the delayed possession charges/interest only at
the rate of Rs.15/- per sq. ft per month as per clause 18 of the
Buyer's Agreement for the period of such delay: whereas, the
promoter was entitled to interest @ 24% per annum
compounded at the time of every suceeeding instalment for the
delayed payments. The functions of the Authority/Tribunal ore
to safeguard the interest of the aggrieved person, may be the
allottee or the promoter. The rights aof the parties are to o€
balonced and must Ge-egyitable, The promoter cannot be
allowed to take undue adw

: dge of his dominate position and
to exploit the noeds of the homer buyers. This Tribunal is duty
bound to tuke into-consideration the legisiarive fntent Le, 10
protect the intgrestof the.ear sumers/allottees Inthe real estare
sector, The elauses of Lﬁ;‘g upers. Agreement entered into
between the partles are.onessidéd, unfoir and unreasona ble
with respect-tol the grant of interest for delayed possession
There argvarious other ¢lausesin the BuyersAgreement which
give s ing inem'i:q,fh‘pmﬁm;r to eaficel the allotment
and forfelt the amount paid. Thus, the terms and conditions of
the Euyerh_.&rgg}mel?t dated 09.05.201 4 are ex-facie one-sided,

oy

unfair nn&adrt@ﬂ#ﬂhﬁa. and the s‘%mg?;hﬁﬂ constitute the
unfair Lrﬂdepmmﬁha@;rhmpmtgﬁ ¢ prgmoter. These [ypes
of discriminatory . terms “and _cohditions of the Buyer's
Agreement will not be finaland binding."

Consequently, a8 ‘:_ﬂlr‘m‘bét@[ the State Bank of India lLe,
https://shice.in the marginal cost of lénding rate {in short,
MCLR) as on daté 11.03.2022 is 7.30%. Accordingly, the
prescribed rate of interest will be marginal cost of lending rate
+2% i.e., 9.30% per annum,

The definition of term ‘interest’ as defined under section 2(za]
of the Act provides that the rate of interest chargeable from the
allottee by the promoter, in case of default, shall be equal to
the rate of interest which the promoter shall be liable to pay
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the allottee, in case of default. The relevant gection is

reproduced below:

“rza) “interest”" means the rates of interest payable by the

promoter ar the alluttee, as the case may be,

Explanation. —For the purpose of this clause—

(i)  therate of interest chargeable from the allottee by the
promoter, in case of default, shall be equal to the rate af
interest which the promoter shall be liable to pay the
allottee, In case of defoult;

(iij  theinterest payable by the promater Lo the allottee shall
be from the damd;h&_,pﬂ;-mutw received the amount or
any part thereaf til ﬂﬁﬂﬁlﬂ' the amount or part theregf
and interest thergan’ is refunded, and the interest

o the promater shall be from the

payable by the allottee

iottee to tf
date the allgttee defaplts In payment to the pramater till

Ehe dﬂtﬁdfﬁﬁﬂiﬂi‘#:_ e

Therefore, i.nsl:ﬂrest on l:he dﬂa}r pa}rments from the
mmplamanﬁshaﬂ be th‘a(-geﬁ at‘;he preq—::nhed rate ie, 9.30%
by the respnm’;entfp;umutar which is the same as is being
granted to the cpr@lainaﬂt in case of delay possession
charges. NG

On cunsu:leraﬂnn of the clrtunﬂfances, the evidence and other
record and sﬁhmlsgmm qu@; the parties, the authority 15
satisfied that the res{mndant is. in contravention of the
provisions of the Act.-By- virtue of apartment buyer's
agreement executed between the parties on 18.11.2015, the
possession of the booked unit was to be delivered within 42
months from the date of approval of building plan
(05.09.2013) which comes out to be 05.09. 2017. The grace
period of 180 days is not allowed in the present complaint for

the reasons mentioned above. Accordingly, non-compliance of
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56.

the mandate contained in section 11(4) (a) read with proviso
to section 18(1) of the Act on the part of the respondent is
established. As such the complainant is entitled to delayed
possession charges at the prescribed rate of interest Le., 9.305%
p.a. for every month of delay on the amount paid by her to the
respondent from due date of possession i.e.05,09.2017 till
offer of possession of the subject flat after obtaining
occupation certificate ﬁ'ﬂm;]aﬁ competent authority plus two

5]

sion whichever is earlier as

per the provisions ﬂfﬁecﬁtﬂv LHEi] :E"fihE Act read with rule 15

F i

months or handing overgf

of the rules.
Directions of ﬂimutlmrltjr.

R
(]

Hence, the autharity hereby pa.ssei this grder and issue the
following dir'gﬁ;luns 'unl:'tEr section 37 of the Act to ensure
compliance of uhHgaﬁﬂnE cast upan the promoters as per the
function entrusted to thE-auﬁﬂﬁty undf:r sec 34(f) of the Act:-

i. The rqpm:.dauj: ls-direqmd toypaysthe interest at the
prescri&e&rate .08 , 9130 % per annum for every month
of delay on the amaunt paid by the complainant from
due date of possession i.e, 05.09. 2017 till the offer of
possession of the subject flat after obtaining occupation
certificate from the competent authority plus two
months or handing over of possession whichever is

earlier.
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ii.  The respondent is directed to pay arrears of interest

accrued within 90 days from the date of order and
thereafter monthly payment of interest to be paid till
date of handing over of possession shall be paid on or
before the 10th of each succeeding month.

i The complainant is directed to pay outstanding dues, if
any, after adjustment of interest for the delayed period.
The rate of I.nteres{sgl@:ggable from the allottee by the
prometer, in easeﬁ)yé? dg{eui'l. shall be charged at the
prescribed rate ie. “33@% by the respondent/promoter
which is the same rate of Interest which the promoter
shall be E[ahle to pe_s,r the allertee In tase of default 1.e,
the deia;-,red possession charges as per section 2(za) of
the Act.

iv. The resﬁmde@ shall not charge anything from the
complainant which-s not-part of the apartment buyer's
agreement.

57. Complaint sl:a;n-:ie dﬂ'ﬂﬁhSB&‘ﬂfh
58, File be consignet tothe registry.

'\r.|.-?,,) W

e —

(Vijay Kumar Goyal) (Dr. K.K. Khandelwal)
Member Chairman

Haryana Real Estate Regulatory Authority, Gurugram
pated: 11.03.2022
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