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BEFORE THE HARYANA REAL ESTATE REGULATORY
AUTHORITY, GURUGRAM
Complaint no. g 3414 of 2020

First date of hearing: 01.12.2020
Date of decision 09.03.2022

International Land Developers Pvt. Ltd.
Address: - 9t Floor, ILD Trade Center, Sector-
47, Sohna Road, Gurgaon Complainant

F.-’ersus

1.Col. Baldev Raj Arora f’
2.Mrs. Prema Arora T
Address: - H.no. 167, sector- 1}’

Defence Colony, Em‘gaﬂn ' il Respondents
CORAM: s g )

Dr. K.K Khandelwal Chairman
shri V.K. Goyal Member
APPEARANCE

Sh. Pankaj Chandola Atvacate for the complainant
Shri Rakesh Mittal . _Advocatefor the respondents

17. The present complaintdated 16.10.2020 has been filed by the
complainant{promoter in Form CRA under section 31 of the
Real Estate [Regulation and Development) Act, 2016 (in short,
the Act) read with rule 28 of the Haryana Real Estate
(Regulation and Development) Rules, 2017 (in short, the
Rules) for violation of section 19(6) (7) and {10) of the Act.

A. Project and unit related details
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1B. The particulars of the project, the details of sale consideration,
the amount paid by the respondents, date of proposed handing
over the possession, delay period, if any, have been detailed in

Complaint no. 3414 of 2020

the following tabular form: -
5.No, Heads Information
1. | Name and location of the | “Arete’, village Dhunela, sector-
project 33, Gurugram, Haryana
2, | Nature of the project Group housing complex
Project Area : ;{J-‘::;-'l_.u_ 1116125 acres
4. | RERA registration status” | Registered
QB Raglstered vide no. 06 of 2019
/./. 1) |qud on 08.02.2019 validup to
AT Sl Rl
5. DTcPuﬁ,-&ﬁfau, ,== A7 2013 dated 04.06.2013
< i walid) 3.06.201
f b i/ |1 I P%‘Pﬁ ! 3
6. | Nam 'fuse?- ’T"r'\ Il lﬂn:pﬁﬁrgal land Developers
ul L | Pvildd, |
- N ] r |
7. | Unit n-::?:, Y e é&ﬁi,‘_“ﬂlfﬂuurﬂuww-t
"Wa vl B
H'H .-‘*g;, F:-::- J""' [A[ﬂﬂﬁ[nre C-7 on page no. 59 of
ol S REY complaing
8. Llnita?;ﬂ AT E s st
L ‘, E E Enﬂuuq qure.C-7 on page no. 59 of
LD I "mmplﬁ'ul:j-
9. | Date ofbooking | 53175013
[page no. 43 of complaint]
10. | Allotment letter 13.09.2014
[annexure C-6 on page no. 51 of
complaint]
11. |Date of builder 01.11.2014
buyer agreement
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16.

17,

HARE

GURUG

o

=, GURUGM Complaint no. 3414 of 2020
[annexure C-7 on page no, 55 of |
complaint]

12, | Total sale consideration Rs. 71,05,775/-
[As per statement of account on
page no, 115 of reply]| .
13. | Amount paid by the | p. 2979536 /- |
respondents
[As per statement of account on
page no. 115 of reply]
14. | Percentage of amnultt.grgf{i 56%
I i
455 .
15 | Fayment plan ; i3t l:unstmctiun linked payment

page no. 112 of

| from the date of
¢ including the grace

bject to the timely grant of
au-approvals (including revision
l:ﬁe.reuﬂ. permissions  certificates,

ermission to operate, full
ogeupation certificate ete. and
rther subject to the buyer having
omplied with all (s obligations
under the terms and conditions of
thiz agreement, and subject to all
the bupers of the apartments in the
project making timely poyments
including but not limited to the
timely payment of the total sule
consideration, stamp duty and
ather charges, fees, 1AL levies and
taxes or increase in levies and tages
IFMSD, Escolation charges, deposits
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19,

20.

21.

Complaint no, 3414 of 2020

additional charges to the developer
and aiso subject to the buyer having
complied with all formalities or
documentation as prescribed by the
developer, the developer shall
endeavour to complete the
construction of the said
apartment within 48 months
from the date of execution of this
agreement ared further
extension/grace period of 6

__”_..j_._, _mnﬂm.';.

18. "‘"” i

Occupation certifics Not obtained

19. Gﬁerufpnssesgmnﬂ-ﬂl q#;

AL

Hnt offered

=

F "*'*_ 5' s
.._‘l-_ _,..-']‘-' '.I: -r

B. Facts of the: plnin 1'"-

‘5‘(;‘?'“ r
That the cumpi,aﬂ‘mnt is a private hn:dl:eﬂ company, registered
and incorp ur?tm“under thefr:umpam@ aet; 1956 and having
its registered u-fﬁ;e a&lﬂnﬂﬂﬂ‘iq\r Fﬁé';m[% Enlnn;-,r, Mew Delhi -

110025 and Haa&o‘fmf JLIi'qug\&mne sector -47, Sohna
road, Gurgann Haryana -l‘Eﬂﬂﬂ:I

=

That the II.'T@I ﬁmaﬁg@@eg i“ﬂﬁgﬂéﬁb&anng no. 44 of
2013, in favour of M/'s- Internatiotial Land Dévelopers Pvt. Ltd

and others for 'ss-lfﬁrig up a "gr'ﬁup h"u‘usin;g colony at sector 33,
Dhunela, Sohna, Gurugram for the purpose of selling,
marketing and development of the project, "ARETE" located at
sector 33, Dhunela, Sohna, Gurugram, Haryana.

That the respondents made an application for booking as
stated above in the complainant's project, “ARETE" subject to
other terms and conditions including the 'payment schedule’
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22,

23.

thereof for the basic sale price of Rs.58,75,200/- excluding
other charges and made a payment of Rs.3,00,000/- as
booking amount on 14.12.2013 at the time of booking as per
the payment Schedulee. The complainant raised
acknowledgement receipts dated 28.12.2013 against the
payment paid by the respondents.

That as per the payment schedule the respondents were

-l".'l

supposed to make the.payments within sixty days of

1 w?aisecl a demand dated
06.02.2014 am uuntjpg Rs %M which was payable by

15.02.2014 agamsw?hmﬁf*aumplpmttecewed payment on
20.02.2014. [ & s

application. The cnmp':;

That as pai‘ '%lie payment #th’edula_. respondents were
supposed ta | ma;k&e the. pa}n'rfent on account of start of
excavation and du'& #l‘ a.IIuI.TnEm:. ‘;"hﬁeg@bmplalnant raised a
demand invoice -dm;ﬁ:l ‘1*95:@&1’4 ﬂﬂlpUnﬁng Rs. 6,52,399/-
which was payahIe ]&tast Ei:}r 31.05.2014 against which
complainant issued a gﬁi@er ‘hotice dated 23.06,2014
requested to pay the outstanding of Rs. 652,399 and
intimating the respondents. to'pay latest by 05.07.2014, to
which they did not give any heed to pay. Subsequently, the
complainant issued another reminder notice against the
respondents dated 21.07.2014 requested to pay the
outstanding which was stated in above mentioned previous
reminder and demand invoice, to which they did not give any
heed to pay.

Page 5ol 22



e ——— e ©

- GURUGHAM Complaint no. 3414 of 2020

Z4. That as per the payment schedule, respondents were

25,

26.

27.

supposed to make the payment on account of start of
excavation and due of allotment. Despite, of issuing a demand
invoice and two reminder notices, the respondents did not
give any heed to pay the said amount raised within the due
intimated in the last reminder notice dated 23.06.2014 after
the expiration of 30 days from the due date i.e, on 27.08.2014
received payment vide ETE&I{{J 654006 paid amount of

Rs.6,52,399/-. }"";‘ i

2 -J."h;'
That the Eump]ainﬂnt_iss‘ll ﬁ'ﬁhﬁnent letter on 13.09.2014

in favour of tbﬂq{ﬂ}pﬂn@dtﬁﬁw on 01.11.2014 an
agreement Wﬂ-ﬂ‘-‘ pxe-:uteﬁ h&hveen th.E pET[IEﬂ and the
respundent&‘&vaﬂed the constriction 1ihk-&d plan.

That as per ﬂ?e,pqymmt ].‘-laq'l the rq;p'ﬁmigmts were supposed
to make the pﬂ}fmem On COm plttldn DPUF]::EI* basement roof
slab instalment for: Wﬁmhw dE}‘nﬂ]ﬁﬁ invoice was raised

3 ==

amounting to Rs. 7, ET‘?l&LﬂﬂEd 11st August 2015 which
was still pe:i_giug ﬂ%pﬁg{ﬂf’ﬁiﬁs% demand Letter dated
13.08.2015 by the complainant against them to pay the
amount raiségl“;ﬁ the demand invoice and requested to pay by
latest 30.08.2015 to avoid interest.

That the complainant issued a reminder notice and reminder
letter via E-Mail dated 14.09.2015, 22.09.2015 for instalments
against the above-mentioned unit C-904 allotted to the
respondents on the "milestone of completion of upper

basement roof slab” whose due date got exceeded by more
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than 23 days and a sum of Rs. 5,15911/- was still pending
despite of sending prior demand letter, reminder notice
requesting to pay the said instalments on or before 30.08.2015
to avoid interest but the prescribed time got exceeded which
resulted in the accumulation of interest and the respondents

did not give any heed to pay the outstanding.

ZB. That the complainant received a part payment of Rs.

29,

2,60,000/- on 15.09.2015; Ih&ﬂ_:-ﬂmplainan[ did not receive the
rai "fﬁaar it in the previous demand
letter. This caused ﬁnn c 3 rﬁ‘uﬂ.m it and the respondents
have to remit the. nenmnhg naw;andlnrg which created a big
burden for L‘qh:l,p'ialha t to'rotate such h!g ‘amount thus again
it Issued a rgmhﬂ:ler notice -:;latﬁd 13. 1I] ‘2{}15 requesting the
respondents tﬂ iclear Ihe reih&lnlng’ outstanding of Rs.
2,55911/- h‘biﬂl was pending d%p{tes of issuing various

reminder nu’l:lcmgﬁur ﬁ@,ﬂ_l@gﬁf& L

full amount which Waé

-"".d'

That the cumplalnau‘r FEEHIHEﬂ a part payment of Rs
2,47,714/- 15!1 -15 10. qul‘? and H‘:ﬁgﬁed ‘acknowledgement
receipt on 23.10. 2(115 :

30. That the complainant m[sedf demand cum invoice dated

19.01.2016 and 27.04.2016 against the respondents for
which they were supposed to make the payment on the
milestone of "completion of fourth floor roof slab" instalment
amounting of Rs.07,00,216 including the outstanding amount
of Rs.8,197 /- and milestone of “completion of eighth floor roof
slab” instalment amounting to Rs.14,02,142/- as per the
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34,

35.
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payment plan including the previous outstanding amount fto
Rs.7,06,928/- which was still pending despite of issuing
demand letter dated 22.01.2016 and 30.04.2016 by the
complainant against the respondents to pay the amount raised
in the demand Invoice and to pay by latest 10.02.2016 and
18.05.2016 to avoid interest.

That the complainant received a part payment of Rs.
5,00,000/- and Rs. 4 I]Ulﬂﬂﬂim:'n 28.09.2016, 14.10.16 against
ﬁj‘"ﬂi‘silestune on completion of

..'!'H_

fourth floor roof slab.and J-a;gﬁﬁ'?ﬂmr roof floor slab”.

That the complainant I_jé'tgfg._rel_r 2’ part payment of Rs.
4,00,000/- on 30.10.2017 against the respondents on account
of milestone “on completion of fourth floor roof slab and

the respondents on at::cq"

eighth floor roof floorslab.” |

That due to ﬁﬁniﬁagjnent of the %hﬁ“.téﬁﬁding payment the
complainant faced. firianeial ggpn,y ‘as-t had to pool its own

financial sources as the respnndents chose the constructlon

linked plan a@ﬁn an Weﬁnt li-’esutteli‘i-,n financial burden
on the complainant.,

That the respondents by failing in making paj,rmen ts as per the
schedule have put the complainant to harm and also put to risk

the execution of the whole project.
C. Relief sought by the complainant

The complainant has filed the present complaint for seeking
following reliefs:
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i.  Direct the respondents to pay the due instalment along
with interest as per the agreement from the date of
amounts became due for payment till the date of actual

payment.

D. Reply by the respondents

36. That the respondents made a payment of Rs. 3,00,000/- on
14.12.2013 and made a booking of the above said unit

Respondents further sta _' ;_gfrh'p'hen booking was made no

payment plan was discu ‘only a formal application was

signed by them. ; :E- '. L.:' N

37. That as and mpﬁakth{ d@gﬂ@wnheﬁwere received by the
respnndents !h'eﬁ cleared fhe E.Ei.ld duéﬁ uu’thm the time. The
respo ndents*n@u:te a pa}rme?{t uERsA ﬁLBE%;‘ and 5,00,000/-

on 14.02.201 gﬁﬂ@uﬂ chﬂqlﬁes |
38. That no such deumﬁwb@i& ct;;a&" 01:08.2014 was received

by the respondents H}ersﬁmﬁ &ﬁ{jﬂe*i'e unaware whether any

== e

kind of pa to tyg.hem The respondents
YE elithof. Rs.6,52,399. 47 104.09.2015. The

allotment letter was net issued to the respondents, so they

made the

were unaware as to how much payment is to be made and

when it is to be made.

39. That the complainant did not issue the allotment to the
respondents even after receiving the sum of Rs. 19,14,221 /-,
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40.

$1.

42,

43,

45.

That the allotment letter was issued by the complainant to the
respondents on 13.09.2014 after passing almost 9 months
when the advance was paid by them.

That the builder buyer agreement between the parties was
signed on 01.11.2014.

That the respondents wrote letter to the complainant,
requesting to make the payment in instalments. As per that

letter respondents mﬂﬁei,:‘ ent of Rs. 7,67,714/- in

instalments. The respnn ants never raised any objection with

regard to the p jmn aél;EeL fn::r any interest and
accordingly, it ic@hﬂhﬁi}nﬁﬁh

That the reslmm ént no. 1 ot ht;spll:affia;l an 14.04.2016 and
remained tﬁm fnr ah'ﬂ’abz mﬂntju.s ﬂnﬂ finally could not
recover and ai'ezl Em DE I]E Eﬁlﬁ Emathl}d_ﬁ-lﬁand invoice dated
22.01.2016, 3&%2134@ werﬁnd,t rgaeiya-db}r the respondents.
The respondent na@ﬁp@m"b}'?:ﬂ al_:!;nut the sad demise of her

husband [respﬂndent nﬁ‘l‘]‘t‘ﬁ the complainant vide letter

.- ' B p
daudzlu?M .\ I,

L_,_Lr

That the res;:mnn:‘,enls made the payiments as soon as same

were demandéd. The respuﬂd ents made the payments of
Rs.2,50,000/- on 22.07.2016, Rs. 4,00,000/- on 20.08.2016, Rs.
5,00,000/-on 28.09.2016, Rs. 4,00,000/- on 14.10.2016.

That respondent no. 2 had applied for change of name of the
owner. She had submitted all the relevant documents with the
complainant to change the name of the owner but needful was
not done by it till date, That Col. Baldev Raj Arora (respondent
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46.

no, 1) died intestate and is survived by his wife Mrs, Prema
Arora and his two daughters namely Ms. Umang Arora and Ms.
Binwa Sethi as his legal heirs, That on 13.11.2019, a letter was
written to the complainant by respondent no.2 and Ms. Umang
Arora to delete their name from the ownership of the fat
bearing no. C-904 and replace their name with the name of
Mrs. Binwa Sethi along with the requisite documents which
were duly received in l.‘jm nfﬂce of the complainant

respondent no.2 has hee,n 1

thing done but nuﬂ'qu hﬁﬁgﬁﬁ dﬂne by the complainant in
.-'J 4

this regard.

That the resp dEnts haﬁm*aﬂffﬂle payment of Rs.46,31,935/-
and the con cfmn is not c-;:-mphte yet and also the request

for changmg thﬁ name of lihe owner was not done by the

cumplamant

E. Jurisdiction of I:]iﬂ aqtht_tﬂty-

':'|._'

5 g,

matter jurlsdktrﬁn__hgdﬁlﬁrﬂe thﬁ ﬂ;‘._:gen‘_l, complaint for the
reasons givep below.

E! Territorial jurisdiction

As per notification no. 1/92/2017-1TCP dated 14.12.2017
issued by Town and Country Planning Department, the
jurisdiction of Real Estate Regulatory Authority, Gurugram
shall be entire Gurugram District for all purpose with offices
situated in Gurugram. In the present case, the project in

question is situated within the planning area of Gurugram
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District. Therefore, this authority has completed territorial
jurisdiction to deal with the present complaint.
E.ll Subject matter jurisdiction

The authority has complete jurisdiction to decide the
complaint regarding non-compliance of obligations by the
promoter as per provisions of section 11(4)(a) of the Act and
duties of allottee as per section 19(6), (7) and (10) leaving
aside compensation which }_s;_bg.bﬁ decided by the adjudicating

officer if pursued by the 3 'p?ﬁﬁant at a later stage.

T l ‘1‘ "-
F. Finding on the relipfsuu@rt l;y the complainant

48. Relief suught by, the m%ﬁinmu
i. Directthe requ_ndenlx l:n pa}r l‘j_l_li_! due l.ns‘_l;alment along with

interest as per the agreement from the date of amounts
became due for payment till the date of actual payment.

49. The complainant submitted that. the respondents/allottees
have failed to abidehy the terms':aﬁ;l'-fhndiuuns of the buyer's
agreement hyf nat making. tri} - Ept:s in timely manner as
per the payment plin opted.by the“aﬂnttfe-:’a;,and by not taking
the possessign of thé unit'in question as per the terms and
conditions of the buyer's agréement. Further cause of action
also arose when despite repeated follow-ups by the
complainant and the complainant having performed its
contractual obligations, the respondents/allottees withheld to
perform their contractual obligation. The
respondents/allottees shall make the requisite payment as per

the provision of section 19(6) of the Act and as per section
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19(7) of the Act to pay the interest at such rate as may be
prescribed for any delay in payments towards any amount or
charges to be paid under sub-section (6). Proviso to section
19(6) and 19(7) reads as under:

“Section 19: - Right and duties of allotiees. -

19(6) states that every allottee, who has entered into an
agreement for sale to take ap,ape ritment, plot or building as the
case may be, under sectipn, 130 Qa’buﬂbe‘ responsible to make
mecessary payments it -,-," monner and within the time as
specified in the said ag r.saie' and shall pay at the
proper time and ploce, £ f the registration charges,
municipal taxes,. hnrgr.;, maintenance
charges, gro

19(7) sta Q@t € il be db;r’tupaymmmﬂ. at

such mreg:@xﬂmy be prescribed, for v ﬂ'nfu;r in payment
towards nj.':aqunt ar q‘.hwry ta ba d:_'un'i;'fr sub-section

(6] 2 4 i Y | |
49, As per ¢ ]‘ of il:ha Iﬁ.lygi's agreement the
reapnndentsjé@u!tées wqre liable to pay the Installment as

Yt

per payment pla

5 : if@@diants Jallottees. Clause
B reproduced as under:

Clause 8.1, [t u@ﬁ%}%ﬁ%@ E;; is the essence
under chis ‘:t_g.r' [VET timely payment

of each'i f the FatalSale Consideration as per
the \pd J{U optéd \dnd vther charges, taves
gscalation cﬁnrgﬁ. securities, addittonal charges,
deposits including any fnterest or penalty payabie under
this agreement in accordance with the timelines
indicated herein and timely performance by the buyer of
all his obligations under this agreement. and for the
developer to complete the construction of the said
apartment.

50. The respondents/ allottees took a plea that the allotment

letter was not issued to them and so they were unaware as to
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how much payment is to be made and when was to be made,
The respondents till date have paid an amount of Rs
39,79,536/- towards the total sale consideration of Rs
71.05,775/- which constitutes the 56% of the total sale
consideration. It is pertinent to note that no project

completion status of particular tower is given in which the unit

of the allottees is situated.

51. The counsel for the respf{nt}gu_:ts has stated at bar that

' -

ed away and even after

respondent no. lfalln':l:%
making repeated req '_ ta Hi,ainant,i’pmmuter the unit
was not transferp&d:jh‘r{;__ ; ; pfle-gaiheirs of the deceased
respondent. 'El{ﬂi:ﬂ?‘gplmipmmuﬁr in such a case is
directed maﬁﬁhﬁuld Endurse the tra nh‘mﬁin the name of legal
heirs “dthln??;'_'ﬂiys ﬂﬂhemﬁe [‘i\ena}tj-' o dﬁily basis shall be

'-r j [ Tl

imposed. \ % |

‘?..
i

52. The payment ﬁlﬁﬂ ;Iﬂ a cmlm::}:i,uﬂﬁmkpd payment plan and
hence, the cumplah;htﬂmﬁﬁr is'directed to submit the

T

sufficient p ng ents from the allottees on the
basis of con 1 ﬁs construction link plan.

53. The authority is of the wiew that} there is no ground to allow
the cancellation o the allﬁﬁ:ed“ unft 'EIII the transfer of the above
flat in name of legal heirs of the allottee by the builder
providing adequate and genuine justification of it.

54. Further the authority is of the view that the interest rate
charged by the complainant/promoter on the delayed
payment is one-sided and arbitrary. The rate of Interest
chargeable from the allottees by the promoter, in default, shall
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28,

HARERA

be equal to the rate of interest which the promoter shall be
liable to pay the allottee, in case of default. As per website of
the State Bank of India i.e., https://sbi.co.in, the marginal cost
of lending rate (in short, MCLR) as on date i.e, 09.03.2022 is
7.30%. Accordingly, the prescribed rate of interest will be
marginal cost of lending rate +2% le, 9.30%. Therefore,
interest on the delay payments from the allottee shall be
charged at the prescnhe:i ::ﬂ'.t»i ;:., 9.30% by promoter.

in the present f:umplam ' € ;-.-a ndents/allottees intends to
by el I:F _||

'c_fﬂ He is a delay on the part of

the -:nmplahzﬁ{) 'O n-' hayﬁﬂvﬂ‘ the physical
possession ng }ﬂ‘littﬂﬂf%%hﬂ ,-‘.'Hnnﬂntte&s, so they are
also entitled-fcfrc&lay possession charg%s-qs per the proviso of
section 1E[EErtﬂr.h; ;fnct; 3&1& Sec. 15[1] ;‘pmvisn reads as
under. |] I V.

“Section 18: ‘Rém_m,ﬂfmmn’t pq@?qafpanmhm

18(1). If the pmmuterﬁﬁuﬁ“mﬂmmete or s unable to give
pusse.ssinrwf an um ?ﬁlﬁmﬂpv—
AARE
Provided that. where an qﬂaﬁef dﬂﬂ;ﬁ not intend o
withdraw! froin the project he shall be paid, by the
promater, Interest for every maonth of delay, till the
handing over of the possession, at such rate as may be
prescribed.”

continue with the pr

27. Clause 10 of the flat buyer’'s agreement provides the time
period of handing over possession and the same is

reproduced below:

*Clause 10.1- Subject to the timely grant af all
approvals {including revision thereof], permissions
certificates, NOCs, permission to operate, full /part
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occupation certificate ete. and further subject to the
buyer having complied with all its obligations under
the terms and conditions of this agreement, and
subject to all the buyers of the apartments fn the.
praject making timely payments including but not
limited to the timely payment of the total sale
consideration, stamp duty and other charges, fees,
IAC. levies and taxes or increase in tevies and toxes
IFMSD. Escalotion charges deposits additional
charges to the developer and also subject to the
buyer having complied with all formalities or
documentation as prescribed by the developer, the
developer shall endeavour to complete the
construction of tﬂipﬂfﬂ‘ﬂpummnt within 48
months from the date of execution of this
agreement and further extension/grace period
of 6 months., .

Ay

28. The authority has gmm t]ﬁt}l}gh :he possession clause of the

29,

agreement, At phabytﬁatﬂ, lt'f-n)éle#mrm comment on the pre-
set pﬂEEEESiB;L)ﬂIﬂ.ﬁEE of theagraament wherein the possession
has been auﬁegzt to all ;:Ings of tﬂ;msh:[ﬂ{undltiuns of this
agreement ﬂl{ld,,- allutteel not hmngf i default under any
provisions of ‘this_ wﬂhahts and in-compliance with all
provisions, fﬂrmﬂhﬁﬁm ?umeg]ﬂﬂnn as prescribed by
the promoter. The draﬁi‘rfg'ﬂf“tﬁla cl.ause and incorporation of
such cnndm%gammnﬁ %11 vaﬁ.l# an& uncertain but so
heavily luad_gd-.in fa_;.rulqr nfftha promoter, and against the
allottee that’aué'n--a"siﬁgla*'diafaﬂlt by the allottee in fulfilling
formalities and documentations etc. as prescribed by the
promoter may make the possession clause irrelevant for the
purpose of allottee and the commitment date for handing over
possession loses its meaning.

The buyer's agreement is a pivotal legal document which
should ensure that the rights and liabilities of both
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30.

builders/promoters and buyers/allottee are protected
candidly. The apartment buyer's agreement lays down the
terms that govern the sale of different kinds of properties like
residentials, commercials etc. between the buyer and builder.
It is in the interest of both the parties to have a well-drafted
apartment buyer's agreement which would thereby protect
the rights of both the builder and buyer in the unfortunate
event of a dispute that may-arise, It should be drafted in the
simple and unambigunﬁ'§.§;1l:;' " which may be understood
; ary educational background.

by a common man W'_I];bl ] _
o aaed  LAYURE g, |
It should L'nntalr}ﬂl.: pﬁﬁﬁbﬁ%@gﬁ to stipulated time of

delivery of puﬁg&jﬂ'ﬁ ﬂ?ﬁ&gﬁkﬁtﬂgﬁfiﬂﬁt or building, as the
case may be gnﬁ Ill'aﬁE right of mﬁﬁu}:erfillgﬁge in case of delay
in possession of ﬂue uﬂitlnére-rRE#& period it was a general
practice amﬂl@ftﬂfd promoters/developers to invariably draft
the terms of ﬂg%ﬂnnen&hgﬁmwnr in a manner
that benefited only ”ﬂ'ju;r T&rﬁm&mf developers. It had
arbitrary, unilateral, and unclgar. clauses that either blatantly
favoured the&?&@t&sﬁ&%ﬁgﬁ ar gtl‘i‘il’e them the benefit
of doubt because of the total absence of clarity over the matter.
Admissibility of delay possession charges at prescribed

rate of interest; The aliottees does not intend to withdraw

from the project, so they shall be paid, by the promoter,
interest for every month of delay, till the handing over of
possession, at such rate as may be prescribed and it has been
prescribed under rule 15 of the rules. Rule 15 has been

reproduced as under;
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Rule 15. Prescribed rate of interest- [Proviso to
section 12, section 18 and sub-section (4] anied
subsection (7) of section 19]

(1)  For the purpose of proviso to section 12; section
18 and sub-sections {4) and (7) of section 19, the
“interest at the rate prescribed” shall be the State Bank af
India highest marginal cost of lending rote +2%.;

Provided that in case the State Bank of India marginal
cost of lending rate (MCLR} is not in use, it shall be
replaced by such benchmark lending rates which the

State Bank of India may fix fram time to time for lending
to the general public.

The legislature in its w;sdﬁ]'n In the subordinate legislation

] T
b}

.|'-.

under the provision of ru e rules, has determined the

prescribed rate of inte of interest so determined

by the legislature;is rtaiafjﬂj&ggﬂ. I.ﬁ.h; said rule is followed
o
to award the ;‘@’@( im@h@w uiilhrm practice in all the
cases. B '
- . !
,ﬂaé{lper wa,'hsih f tl#*SéfE Bank of India i.e.
EQE mai‘gn{-‘al q:!scﬁof 1n_lml'ing rate (in short,
MCLR) as on dnn:rﬁ"lliﬂ!‘@lﬂﬂ{ ?35% Accordingly, the
prescribed rate of intergst qﬁﬂ:ﬁe’,iaaf'gmal cost of lending rate

+2% i.e, QETE?{‘
The definition o Mﬁ is &‘éﬁﬁé’ﬂ u'hder section 2{za)

ofthe Act pru,yt:tﬂs thatthe rurs-nﬁ;eresrqhhrgeahle from the
allottees by the promoter, in case of default, shall be equal to

Conseq uentl

the rate of interest which the promoter shall be liable to pay
the allottees, in case of default. The relevant section is
reproduced below:

“(za) "interest” means the rates af interest payoble by the
promoter or the allottee, as the case may be.
Explanation, —For the purpose of this clause—
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34.

39.

(i) the rate of interest chargeable from the allottee by the
promoter, in case of default, shall be equal to the rate of
interest which the promoter shall be ifable to pay the
allottee, in case of default;

(i)  the interest payable by the promater to the allottee shall
he from the date the promoter received the amount or any
part thereof till the date the amount or part thereof and
interest therean is refunded, and the interest payable by
the allottee to the promoter shall be from the date the
allottee defaults in payment to the promaoter tli the date
it is paid;"

Therefore, interest on the delay payments from the allottees

shall be charged at the prﬂﬁcﬂhad rate L.e., 9.30% p.a. by the

record and sﬂb;ni;.‘smns "!’fﬂeﬁhy tl'i'al“pgr"{ies the authur.lty
observes th HPri Prema,‘,ﬂ.rqra&:ei;ag nl&nﬁ,the allottee along
with her deq::me‘d hq;bairld knl.l,BaE‘IerRﬁ'i .gmra booked the
subject unit v{rﬁi !:h,g;mu;pl}nnm\tﬁ prnmgter for a total sale

consideration u’i.ﬂs F&‘ﬂ&?ﬁj}fﬂ‘ﬁw were issued a letter of
allotment on 13.09. 2&11 I']:‘Eﬁlﬁu.fsﬂ to the execution of the

buyer's agr E 1? Theallotment of the unit
was made me—ﬁl ﬂn’éﬁ p‘rnﬁmter under the
cnnsn'u::tlﬂnllnkﬂd pa.}'mept plan. IHE#UE datE of possession
was fixed as 01.05.2019. It has come on record that allottees
have already paid Rs. 39,79,536/- i.e, 56% of the total sale
consideration upto now. However, one of the allettee col,
Baldev Raj expired and the complainant/builder failed to
transfer the subject unit in the name of his legal heirs despite

making a request in this regard vide letter dated 21.06.2016.

As period of more than 5 years has expired so, in such a
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36.

37.

55.

situation, the complainant/ builder is directed to first of all
endorse/transfer the unit in the name of legal heirs of the one
of the deceased allottee within 7 days otherwise penalty on
daily basis would be imposed. Since, the subject unit was
booked under a construction linked payment plan. So, that the
builder is directed to submit the sufficient proof of
construction as per the plan before making its payment by the

legal heirs of the 3llu1:tee

; W' cancellation of the allotted

: af legal heirs of one of the
ent Justification of it.

The due date Ef‘ﬂﬂﬂﬁﬂsﬂﬂfﬂf ﬁﬂnding‘ over of possession of
the allotted I.(ltﬂt was ﬁxed as 31 05. EQE@ There is delay of
more than Em'yuar in cﬂmp]ial:lgg the pfu}E:}’t and offering the
possession uf‘ﬂ;e allutte:tamlt ta fth& allhtteaﬂ 50, they are also
entitled for dt:."lﬁ Pmﬂﬁitﬂ] cﬂlargasrfas per the proviso to
section 18 (1) of the. ﬂtt E;E;.;!ézﬂlnﬂarly interest for delayed
payment for the. alinrtedrunirr ~would also attract interest at
prescribed rﬂe but nhl}ﬁa‘.:gpﬁ' Eﬂhs‘tmfﬁan linked payment
plan and if the same has not been paid accordingly.

Directions of the authority: -

Hence, the authority hereby passes this order and issues the
following directions under section 37 of the Act to ensure
compliance of obligations cast upon the promoter as per the
function entrusted to the authority under section 34(f) of the
Act:
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ii.

iv.

The respondent/allottees shall make the requisite
payments and take the possession of the subject
apartment as per the provisions of section 19(6), (7] and
(10) of the Act, as per the construction linked payment
plan failing which the complainant/builder shall be free
to proceed as per the terms of the buyer's agreement and

as per provisions of law.

The cﬂmplmnantfﬁulk}w ilsn shall pay interest at the

of pﬂssessgp‘ﬁj-ﬁe"yﬂﬁ G‘ﬁf@i H»El,w*uffer of possession of
the suh]&f:l.‘fht after Eliﬂiﬂ‘l’hg n::tmpattnn certificate from
the co mPEfmt authm:ig,r plustwo niﬂnths or handing over
of pussafﬁi‘uﬁ‘ whi-:hh'Ei* is #ar#e‘t! P

The ratevﬁlfbgrgst ::ha.rgeahla frum ﬂm allottees by the
promoter, Ih\bepgT o . At the prescribed rate
Le., 9.30% wtﬂﬂ'ﬂ:ﬁ&hﬁﬁ&ﬁte of interest which the
promot sﬁal Hefu* ;@_‘,&thﬂ"-‘-ﬂllu ttee, in case of
default ie. I t!Ss‘Ei&‘iuﬁ f:harges as per section
2(za) uf'-.‘:tbe Act, 2t _

The cnmplalnant;’huilder shall not charge anything from

the allottees which is not the part of buyer's agreement.
The complainant/ builder is directed to endorse/ transfer
the ownership of the allotted unit in the name of legal
heirs of the allottee col; Baldev raj arora within 7 days
otherwise penalty shall be imposed on daily basis.
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56. Complaint stands disposed of.

57. File be consigned to registry,

V. —
(V.K. Goyal)
Member

Complaint no, 3414 of 2020

(Dr. K.K. Khandelwal)
Chairman

Haryana Real Estate Regulatory Authority, Gurugram

Date: 09.03.2022
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