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Date of decision :
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Pivotal Infrastructure Priva

APPEARANCE:nI I LnInllULr

Shri Anand Kumar Pandey
Shri Rohan Gupta

Respondent

Chairman
Member

vocate for the respondent

1. The present complaint dated 07J,02020 has been filed by the

complainant/allottee under section 3 L of the Real Estate

(Regulation and Development) Act, 201,6 [in short, the Act)

read with Rule 28 of the Haryana Real Estate fRegulation and

Development) Rules,2017 [in short, the Rules) for violation

of section 11( )[a) of the Act wherein it is inter alia
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prescribed that the promoter shall be responsible for all

obligations, responsibilities and functions under the

provision of the Act or the rules and regulations made there

under or to the allottee as per the agreement for sale

executed inter se.

Unit and project rela

The particulars of unit consideration, the amount

paid by the com handing over the

possession, d detailed in the

following

A.

2.

at Sector-84,

Nature of the rdable housing policy

14 valid up to

20L9

Name of Licensee Pivotal infrastructure priva
limited

RERA Registered/ not
registered

Registered vide no.229 of
2017 dated 19.09.2017 valid
up to 09.06.2019

Unit no.507 on Sth floor of
tower T-1

lpage no, 20 of complaint]
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S. No Heads Information

t. Name and location of the
project

2.

3. Project area 5.175 acres

4. DTCP license no.

5.

6.

7. Unit no.
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481. sq. ft.

[pag" no. 20 of complaint]

Unit measuring

10.08.2015

[page no. 19 of complaint]
Date of execution of FIat
buyer's agreement

05.02.2015

[annexure R-1 on page no. L

of replyl

Date of environment
clearance

06.08.2014

[page no. 50 of complaint]
Date of approval of building
plans

Rs. 19,74,000/-

[as per the agreement on
page no. 22 of complaintl

Total consideration

20,47,235/-
r demand letter on

5 of additional
ts submitted by

Total amount pa
complainan

from the date of
clearance i.e.,

"The company shall
endeavour to complete the

within a period
from the date of

building plans for proiect
or date of receipt of all
the environment
clearances necessary for
the completion of the
construction and
development of Proiects,
whichever is later, subject
to timely payment bY the
allottee of all the amounts
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B.

9.

10.

77.

72.

13.

14. Due date"bf flelivery of
possesslon

15. Possession clause
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B.

3.

lanning department's

notification ent in the

residential apartment of 'Devaan' project constructed by

pivotal infrastructure private limited.

4. That the complainant submitted that on 10.08.2015, he

executed an apartment buyer's agreement with the

respondent. As per clause 8.1 of the said agreement,

possession of the apartment was to be delivered to the

agreement and
performance by the allottee
of all other obligations
hereunder.

1,6. Occupation certificate 06.03.2020

[as per annexure R5 on page
no. 28 of replyl

1,7, Offer of possession

, 
'ii;,,,""

14.03.

Ias
respo
of rep
situat
same
comn

2020
alleged by the

ndent on page no.06
rly, due to prevailing
ion of Covid-19, the
was sent to the

lainant on
.202ol1r

la

9.05

f ur e rro uu pdB,e rru. J r
lylof rep

rplaint

inant has

1,41,1"7, d

Facts of the eon
t;.

That the compla

application no.

affordable housi

rd in the'Devaan' project vide

15.07.2014 for a flat under

issued by the Government of
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complainant within a perio d of 4 years from the date of grant

of sanction of building plans for the project or the date of

receipt of all the environmental clearances.

5. That it is further submitted the project is still not complete as

per BBA, but builder has got oc and offered the possession on

L9.05.2020.

Relief sought by the

The complainant ng relief:

C.

6.

(i)

(ii)

Di ,ide delay penalty

paid.

Direct the respondent not to charge IFMS charges

which is not a part of BBA.

Direct the respondent to provide vAT calculation

sheet is required and proof of collected amount of

VAT deposited to the government.

i'
..i

the provi

arges (charges @1.5o/o per annum from the completion of

project i.e., 05.02.2019 till the posr

as per the BBA.

Direct the respondent not to charge any

(iii)

(iv)
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7. 0n the date of hearing, the authority explained to the

respondent/promoter about the contravention as alleged to

have been committed in relation to section 1,1,(4) [a) of the

Act to plead guilty or not to plead guilty.

D. Reply by the respondent.

That the respondent tment of the unit bearing

no. 507, 5th floor, n' located at sector-84,

Gurugram, Hary dated 30.06.2015 to

B.

9.

the complainal*-i agreement dated

10-8-2015

terms and

parties.

t governing the

t between the

That the respondent had obtained the fire NOC for the project

on27 /05/2019 vide memo bearing no. FS/Z01,9 /122.

10. That the

certificate in respect of the developed building in accordance

with the terms of the licence bearing no. 13 of 2014 as well as

in accordance with the terms of the affordable housing policy,

2013 within the specified perio d of 4 years vide letter dated

6-8-2018. However, the occupation certificate for the said

Page 6 of22
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project was granted by the Directorate of Town and Country

Planning, Haryana vide memo no. ZP-975/AD/(RA)/2020-

6280 dated 6-3-2020.

11. That the directorate of town and country planning, Haryana

delayed the grant of occupation certificate to the respondent

for which the responden

completed the co

expiry of the

building plans or

Iater.

1,2. That soon a

3-2020, due

to the allottee

be held liable as it had

project well before the

the date of sanction of

certificate on 6-

n, the possession

2020. The offer of

13.

possession letter was sent to the complainant on 1,9-5-2020.

delivering the possession of the allotted unit to the

complainant. Hence, the respondent is not liable to pay any

delay penalty as alleged by the complainant in the present

complaint.

certificate, whichever is

PageT of22
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1,4. That as is evident from the aforementioned list of facts that

the respondent got completed the project well within the

time period of 4 years, granted under the terms of the

affordable housing policy, 201,3 as well as under the terms of

the licence and HRERA registration, and therefore, the

respondent cannot be hel for the lapses on the part of

the directorate of try planning, Haryana, for

15.

the delay in

application of

That furth

possession

total allottees

physical possessio

on certificate on the

on 6-1,2-201.8.

the physical

out of the said

taken over the

allotted units and 150

families have already startecl staying in

Therefore, it implies

project are being well care of by the respondent and

they are receiving all the amenities and services as were

promised by the respondent in terms of the flat buyer

agreement.

the project.

staying in the

PageB of22
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16. That the demand of interest free maintenance security by the

respondent is to ensure that the allottees of the project

should not avail the services without making the payment of

their dues and is not at all unreasonable.

That the complainant may get the conveyance deed executed

complainant need not inistrative charges to the

respondent.

18. That the res

by the co

which is

dated 1,0-8-2

none of the all

that r

bvhby

the

vas payab

im till dat

flat buyr

ubmission

ed and tl

:WA

him

fli

sub

ded

'able

Cate,

uyer

ions,

the

E.

19.

complaint is liable to be dismissed on this ground alone.

furisdiction of the authority

The respondent has raised objection regarding jurisdiction of

authority to entertain the present complaint and the said

objection stands rejected. The authority observed that it has

territorial as well as subject matter jurisdiction to adjudicate

the present complaint for the reasons given below.
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E. I Territorial iurisdiction

20. As per notification no. 1192/2017-7TCP dated 14.12.2017

issued by Town and Country Planning Department, the

jurisdiction of Real Estate Regulatory Authority, Gurugram

shall be entire Gurugram District for all purpose with offices

situated in Gurugram. In present case, the project in

question is situated nning area of Gurugram

District, therefore, complete territorial

jurisdiction to int.

E. II iurisd

21,. Section 1L[

shall be res

Section 11( )(a

Section 11(a)(a)

0

.o

t the promoter

ment for sale.

ilities and
the rules

or to the allottees as

to the association of
the conveyance of all

the apartments, plots or buildings, as the case may be, to
the allottees, or the common areas to the association of
allottees or the competent authority, as the case may be;
The provision of assured returns is part of the builder
buyer's agreement, os per clause 15 of the BBA
dated...,...., Accordingly, the promoter is responsible for
all obligations/responsibilities and functions including
payment of assured returns as provided in Builder
Buyer's Agreement.

Section 34-Functions of the Authority:

Page LO of 22
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3a(fl of the Act provides to ensure compliance of the
obligotions cast upon the promoters, the allottees and
the real estate agents under this Act and the rules and
r eg ul ati on s m a de ther eunder.

22. So, in view of the provisions of the Act quoted above, the

authority has complete jurisdiction to decide the complaint

regarding non-compliance of obligations by the promoter

leaving aside compensation which is to be decided by the

adjudicating officer if pursued by the complainant at a later

stage.

F. Findings on

Relief so had

sought follo

(i) D delay penalty

the completion

of proiect i.e., 05.02.2019 till the possession of

In the present complaint, the complainant intends to continue

with the project and is seeking delay possession charges as

provided under the proviso to section 1B(1) of the Act. Sec.

1B[1) proviso reads as under.

"Section 78: - Return of amount and compensotion

Page LL of22
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L8(1). If the promoter fails to complete or is unable to give
possession of an apartment, plot, or building, -

Provided that where an allottee does not intend to
withdraw from the project, he shall be paid, by the
promoter, interest for every month of delay, till the
handing over of the possession, et such rate as may be

prescribed."

23. Clause B of the flat

period of handing

reproduced below:

buyer's agreement provides the time

ion and the same is

is caused on

for under
the

to the
the
the

shall
and

apartment
date of
for the

of all the
for the

and
is later,

all the
t and

24. The authority has gone through the possession clause of the

agreement. At the outset, it is relevant to comment on the

pre-set possession clause of the agreement wherein the

possession has been subjected to all kinds of terms and

conditions of this agreement and the complainant not being

"Clause

ha

grant
project or

hereunder.

Page1.2 of22
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in default under any provisions of this agreements and in

compliance with all provisions, formalities and

documentation as prescribed by the promoter. The drafting

of this clause and incorporation of such conditions are not

only vague and uncertain but so heavily loaded in favour of

the promoter and aga allottee that even a single

default by the all lfilling formalities and

documentations e the promoter may

make the po r the purpose of

allottee handing over

possession

25. The buyer's document which

should ensure liabilities of both

ters and buyers/allottee are protectedbuilders/promo

candidly. The apartment buyer's agreement lays down the

terms that govern the sale of different kinds of properties like

residentials, commercials etc. between the buyer and builder.

It is in the interest of both the parties to have a well-drafted

apartment buyer's agreement which would thereby protect

the rights of both the builder and buyer in the unfortunate

Page L3 of22
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event of a dispute that may arise. It should be drafted in the

simple and unambiguous language which may be understood

by a common man with an ordinary educational background.

It should contain a provision with regard to stipulated time of

delivery of possession of the apartment, plot or building, as

the case may be and the right,of the buyer/allottee in case of

delay in possession of pre-RERA period it was a

ters/developers to

promoters/deve

apartment buyer's

ted only the

unilateral, and

favoured the

manne

s. It

rt

rOf

unclear cla

promoters/develo gave

26. Admissibility of delay possession charges at prescribed

rate of interest: The complainant is seeking delay

possession charges and proviso to section 18 provides that

where an allottee does not intends to withdraw from the

project, he shall be paid, by the promoter, interest for every

month of delay, till the handing over of possession, at such

Page 14 of22
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rate as may be prescribed and it has been prescribed under

rule 15 of the rules. Rule 15 has been reproduced as under:

Rule 15, Prescribed rate of interest- [proviso to
section 72, section 78 and sub-section (4) and
subsection (7) ofsection 791
(1) For the purpose of proviso to section 1_2; section
78; and sub-sections (4) and (7) of section L9, the
"interest at the rate prescribed" shalt be the State Bank
of lndia highest marginal cost of lending rate +Z%0.:

Provided that in case te Bank of India marginal
cost of lending not in use, it shall be
replaced by such lnding rates which the

time to time for lendingState Bank of India
to the general

27. The legislature i inate legislation

has determined

of interest so

under the p

the prescri

determined

rule is follow

and if the said

ward the interest, it will ensure uniform

practice in all the

28. Consequently, as per website of the State Bank of India i.e.,

https://sbi.co.in, the marginal cost of lending rate (in short,

MCLR) as on date is 7.300/0. Accordingly, the prescribed rate

of interest will be marginal cost of lending rate +20/o i.e.,

9.30o/o per annum.

29. The definition of term 'interest' as defined under section

2(za) of the Act provides that the rate of interest chargeable

Page LS of 22
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from the allottee by the promoter, in case of default, shall be

equal to the rate of interest which the promoter shall be

liable to pay the allottee, in case of default. The relevant

section is reproduced below:

"(za) "interest" meens the rates of interest payable by
the promoter or the allottee, as the case may be.

(i) the rate of interest the allottee by the
promoter, in cose be equal to the rate of
interest which the
allottee, in case of

(ii) the interest to the allottee shall
be from
any part

the amount or

30. Therefore,

complainant ribed rate i.e.,

9.30o/o p.a. by the r which is the same as

and i,

payab,
dote tl
the da

31.

is being granted to the complainant in case of delay

other record and submissions made by the parties, the

authority is satisfied that the respondent is in contravention

of the section 11[a)(a) of the Act by not handing over

possession by the due date as per the agreement. It is a

,nt or part thereof
therqon,liis- ,r,gfynded1. altd the interest
allottee,to the promoter shall be from the

ee ' promoter till

ments fro.
paid;"
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matter of fact that flat buyer's agreement executed between

the parties on 10,08.2015 and the possession of the booked

unit was to be delivered within a period of 4 years from the

date of grant of sanction of building plans for the project or

the date of receipt of all the environmental clearances

from date of environ nce i.e., 05.02.2015, which

comes out to be 0

32. Accordingly, date contained in

section 11( 1B(1) of the Act

ished. As such,on the pa

complainant ion charges at the

prescribed rate o p.a. for every month of

Complaint No. 3064 of 2020

delay on the amount paid by the complainant to the

respondent ffom
' ,..;,r,

i,e., 05.02.2019

till the offer of possession (14.03.2020) of the subject flat

after obtaining occupation certificate from the competent

authority as per the provisions of section 1B(1) of the Act

read with rule 15 of the rules.

PageLT of22
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(ii) Direct the respondent not to charge any

maintenance charges from the buyers as it is

already paid:

33. As per page no.56 of complaint, the respondent has

demanded maintenance charges from ol.o4.z0zo to

31.03.2021. rt is an affordable housing project. So, as per

clause a(vJ of affordabl icy 201,3, the component

of maintenance cha in the total price for

enabling the col ony free-of-cost for

a period of t of occupation

transferred thecertificate,

"association

policy is rep

ant part of the

after completion of
allowed

intain the

from the
which the

tion of
Haryana

Apartment Ownership Act 7983, for maintenance. The
coloniser shall not be allowed to retain the maintenqnce
of the colony either directly or indirectty (through any of
its agencies) after the end of the said five years period.
Engaging any agency for such maintenance works shall
be at the sole discretion and terms and conditions
finalised by the "association of apartment owners',
constituted under the Apartment 0wnership Act 1_983,,.

34. The respondent has stated at the bar that the charges are on

account of extra facilities being provided by the promoter

in the
colony

Page 18 of 22
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such as housekeeping, diesel power backup, water storage

tank cleaning, etc. The authority is of the view that the

promoter cannot charge anything under the head

maintenance charges as the maintenance is to be carried by

the builder free of charge for a period of 5 years. If there are

any other valid charges,
-sgme 

may be raised by the

builder along with jus

(iii) Direct the respo e IFMS charges which

is not a part

35. The autho

allowed to

under the

tt from the allottees

ority directs and

always keep thepasses an order

amount collected under this heacl in a separate bank account

and shall maintain the account regularly in a transparent

manner. If any allottee of the project requires the promoter to

give the details regarding the availability of IFMS amount and

the interest accrued thereon, the promoter must provide

details to the allottee. It is further clarified that out of this

IFMS/IBMS, no amount can be spent by the promoter for the

Page t9 of 22
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expenditure he is liable to incur to discharge his liability

under section 1,4 of the act. The interest free maintenance

security is to be transferred to the association of allottees as

when it is formed, and maintenance is transferred to it as per

provisions of the policy and law.

this order and issues the

following directio 7 of the Act to ensure

moter as per the

to the autl

The

H.

36.

d

3(

., pay. interest at the

on 34(f):

ry month of delay

05.02.2019 till the

prescrib

ii.

compliance of

function en

from the due

on i.e., 1,,t,03.2020. The arrears of

interest accrued so far shall be paid to the complainant

within 90 days from the date of this order as per the rule

16(2) of the rules.

The complainant is also direr:ted to pay the outstanding

dues, if any.
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iii. The authority also directs that the amount collected as

IFMS from the allottees by the promoter be kept under

separate head in the bank and the same be maintained in

a transparent manner and be transferred to the

association of allottees after a period of 5 years from the

date of grant of OC.

The respondent p irected to provide the VAT

it to the complainant.

e builder buyer

ll also not be

of time even after

being part of ent as aw settled by Hon'ble

iv.

V.

37.

38.

Supreme Court in civil appeal no. 3864-3899/ZOZ0

dated.14.12.2020.

Complaint stands disposed of.

File be consigned to registry.

(Vijay XuffiarGoyal)
W

(Dr. K.K, Khandelwal)
Chairman

calculation s

complainanl

charged by the p

Member
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Haryana Real Estate Regulatory Authority, Gurugram
Dated: 08.03.2022

complaint No. 3064 of 2020
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