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BEFORE THE HARYANA REAL ESTATE REGULATORY
AUTHORITY, GURUGRAM

Complaint no. : 3064 of 2020
First date of hearing: 18.11.2020
Date of decision : 08.03.2022

Anand Kumar Pandey
R/0O: - A-250 5F, Bunkar Colony,
Ashok Vihar 4, Delhi-110052 Complainant

Regd. Office at: - 309, 3 EFloor, : ;
IMD pacific square, Seetor<1s, /|

Part-II, Gurugram-lﬂ'ljﬁ'lr S R \ Respondent
CORAM: )

Shri KK Khandelwal Chairman
Shri Vijay Kumar Goyal Member
APPEARANCE: _ . :

Shri Anand Kumar Pandey Complainant in Person
Shri Rohan Gupta ~~Advocate for the respondent

ORDER

1. The present comtiplaint'dated 07:10,2020 has been filed by the
complainant/allottee under section 31 of the Real Estate
(Regulation and Development) Act, 2016 (in short, the Act)
read with Rule 28 of the Haryana Real Estate (Regulation and
Development) Rules, 2017 [in short, the Rules] for violation

of section 11(4)(a) of the Act wherein it is inter alia
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prescribed that the promoter shall be responsible for all

obligations, responsibilities and functions under the
provision of the Act or the rules and regulations made there
under or to the allottee as per the agreement for sale

executed inter se.

Unit and project rEliIl:El:l ﬂqﬁlls

1' l

The particulars of unit ile consideration, the amount

paid by the cumplad 1:i ﬁa*t&nf pf‘npmed handing over the
"ﬁ“ | e e\
possession, dﬂ{a} Fﬁnmi,j.f EEI% _E!_m_’?hen detalled In the

following ta!:}ilu'far[fnrm

!'-:'

S.No[Heads| | | | | [Information
1 Name nnd hea;inn of I‘he *"ﬂe@m at Sector-84,

project N g Eﬂjﬁﬂﬂ
Nature of the El“tr} Al : : Eﬁnrdable housing policy
3. Frnjecr;ren A TY X 1 75 agres

‘Hiyfﬂﬂgé issued on

4, DTCP Iigng goy 8
" . 10,0614 yalid up to

7 U U | fosag2019
5. Name of Licensee Pivotal infrastructure private
| limited
é. RERA  Registered/ not | Registered vide no, 229 of |
registered 2017 dated 19.09.2017 valid
up to 09.06.2019
'7. | Unitno.

Unit no.507 on 5% floor of
tower T-1

[page no. 20 of complaint]
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5 PF# years from the date of

2 GURUGRAM Complaint No. 3064 of 2020
8. Unit measuring 481 sq. it
[page no. 20 of complaint]
9. Date of execution of Flat| 10.08.2015
buyer's agreement [page no. 19 of complaint]
10. | Date of  environment | 05.02.2015
clearance [annexure R-1 on page no. 11
of reply|
11. | Date of approval of building | 06.08.2014
plans |page no. 50 of complaint]
12. | Total consideration . 5. R Rs, 19,74,000/-
(oA s i) [as per the agreement on
Fi T?*'H page no. 22 of complaint] I
13. | Total amount pa}d.h_? 8 VL Rs. 20,47,235/-
WH'F]'EE“E“'?'* 2 }!‘ A L:hl ﬂé}wr demand letter on
~ e 5 no.25 of additional
&7 .;.;_;_— ’ dﬁgi ents submitted by
| < ) ' complainant]
14. |Dued E""R f?elwer:.l of ~ 105022019
possession | [ | }| Ii [ealculated from the date of
|'P "i.\ . i | hng&mu&nt clearance lLe.,
WA ' 05:02.2015]
15. | Possessionflausé- | || B.POSSESSION
"‘."_.“‘:‘ ER : 8.1 "The company shall

“endeavour to complete the
on and handover
pnﬂessltm of the said
ent within a period

'grant of sanction of
building plans for project
or date of receipt of all
the environment
clearances necessary for
the completion of the
construction and
development of projects,
whichever is later, subject
to timely payment by the
allottee of all the amounts
| payable under this
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agreement and
performance by the allottes
of all other obligations
hereunder.

16. | Occupation certificate 06.03.2020

|as per annexure R5 on page
no, 28 of reply]

17. | Offer of possession 14.03.2020

[as alleged by the
respondent on page no.06
i of reply, due to prevailing
bha - | situation of Covid-19, the
'-'"ﬁh-:-r?i‘“'-‘f same was sent to the

. | complainant on
| 119.05.2020]
4 1';.,-""‘ -:j:f'r' '.:._.-.'*1.., [ﬂ]].l:t'ﬂxure Ré on page no. 31
' A ', | ofreply]
Facts of the mpp'lnint o Y

That the cmnip_l,_i_u;_iant-has dapplied m I:he.g: '‘Deyaan’ project vide
application ﬁﬂi-'l‘%ii? dated 15. ﬂ'?iﬂ'aitf for a flat under
affordable huushlg pnllﬂ'jf 2ﬂi~3~ 'I’.liglﬁﬂ..hjr the Government of
Haryana vide town anﬂ cnﬁntr},r planning department’s
notification ﬂaﬁ'&ds 16.08.2013 and’ got allotment in the
residential iﬁmﬂpﬁt_'ﬁf_-:‘b;avaani project constructed by
pivotal infrastructure private limited.

That the complainant submitted that on 10.08.2015, he
executed an apartment buyer's agreement with the
respondent. As per clause 8.1 of the said agreement,

possession of the apartment was to be delivered to the
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complainant within a period of 4 years from the date of grant

of sanction of building plans for the project or the date of
receipt of all the environmental clearances.
3. Thatit is further submitted the project is still not complete as

per BBA, but builder has got OC and offered the possession on

19.05.2020.

C. Relief sought by the comp
ua

6. The complainant has sou
..-"._._‘;--.-_"'-‘..__‘:i__r-__:'._.q_;i“ II--; ..\'
(i) Direct' the respondent to provide delay penalty

! x

chafg&s.@ls%_per annum fmm the completion of
pm],-&lf!_ i.e_., .ﬂﬁ.ﬁ_ﬂ.ﬁﬂl‘!{tlll;ﬂ!ﬁ' possession of the flat
as per the BBA.

(ii) Direct Iﬂ'llél'..ﬂ re;sp:ﬂﬁdant not to charge any
maintenance c@fﬂeﬁ{rnm the hngars as it is already
paid, e =g e

(1ii) Direct the I‘Espll:.'rnd.E;";[ nut.m. cl"iarge IFMS charges
which is not a part of BBA.

(iv) Direct the respondent to provide VAT calculation
sheet is required and proof of collected amount of

VAT deposited to the government.
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10,

On the date of hearing, the authority explained to the
respondent/promoter about the contravention as alleged to
have been committed in relation to section 11(4) (a) of the

Act to plead guilty or not to plead guilty.
Reply by the respondent.

That the respondent maﬁﬂﬂn .Hli.gtment of the unit bearing
no. 507, 5th floor, mweé%%vm located at sector-84,
Gurugram, Haryana yide ﬁﬂﬁ@gﬂt etter dated 30.06.2015 to
the :umpla!ngniwand theﬁaﬁﬂ ﬂat h&yer agreement dated
10-8-2015 &g executed’ by l:h;e c‘nmpl-.ainant governing the

terms and ﬁ%ﬁﬂiﬁuns of the said aﬂ?}ﬁ'_ﬁhnt between the

L A
L

parties. N _'ﬁ_

F

That the respundenl: hal:l uhtairreﬂ l:he fire NOC for the project
on 2?;{15;2&19 gwre QEﬁ@;éﬂanng. FS/2019/122,

That the resjmndenthﬂﬂ iﬁphﬁd for ﬂlii’-g_rimt of occupation
certificate in respect of the developed building in accordance
with the terms of the licence bearing no. 13 of 2014 as well as
in accordance with the terms of the affordable housing policy,
2013 within the specified perfod of 4 years vide letter dated

6-8-2018. However, the occupation certificate for the said
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13,

12,

13.

project was granted by the Directorate of Town and Country
Planning, Haryana vide memo no. ZP-975/AD/(RA)/2020-

6280 dated 6-3-2020.

That the directorate of town and country planning, Harvana
delayed the grant of occupation certificate to the respondent

for which the respondent. a:annﬂt be held liable as it had

-"---'

completed the mnstruﬂiﬁar*ﬁﬁ the project well before the

¥ 'ﬁ% ""“.—- e
-.r -Ii
expiry of the pEI‘Imi- ﬁf at' jam;s from. the date of sanction of

-l

building plans, ﬂrggrant"gf:uﬂubgﬂm certificate, whichever is
[/ = e -

=

later.

That soon aﬁ:e: the receipt -:ljf the ntcupatlcm certificate on 6-
3-2020, due tdEmEs:h:grent pﬂndemlt'mtuahun the possession

das M

to the allottee was .qfferedl in Mﬁy 2020. The offer of
possession I?IEI'WMEHI to tﬁe tcﬁn]ﬂamlmt on 19-5-2020.

That in view of the above &ubmlssmns it is hereby submitted
that there is no dela}r on the part of the respondent in
delivering the possession of the allotted unit to the
complainant. Hence, the respondent is not liable to pay any
delay penalty as alleged by the complainant in the present

complaint.
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14.

15.

That as is evident from the aforementioned list of facts that
the respondent got completed the project well within the
time period of 4 years, granted under the terms of the
affordable housing policy, 2013 as well as under the terms of
the licence and HRERA registration, and therefore, the
respondent cannot be hEId-EHﬂtj.' for the lapses on the part of

the directorate of mwn aﬁ ;&émnr planning, Haryana, for
TR
the delay in gra::.l:l'ng t?q .n:rt'u:upatlnn certificate on the
ey
application of Hl&fﬂ-ﬁpﬂﬂdmt wim:h wa&ﬂleﬂ on 6-12-2018.

That furthej" ﬁ}& rﬂﬁpnndgm had ﬂEEMd the physical
] | 1, || - 1
possession tﬂfiﬂfm aﬁﬂttﬂes l:f the pruﬁec{ and out of the said

total allottees uf*a,‘he -pruptt:t Eﬂl] aHnttEFl'S had taken over the
L e

g
physical pﬂssessmﬂ*ﬂf tﬁeiﬂtﬁﬂﬁne allotted units and 150

families have already @g] staying in the project.
Therefore, it im;he$ that tjmf f-a:pﬂqes who are staying in the
project are hE‘l'I‘illg wejll l:a]ua-n care of by the respondent and
they are receiving all the amenities and services as were
promised by the respondent in terms of the flat buyer

agreement.
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16. That the demand of interest free maintenance security by the

respondent is to ensure that the allottees of the project
should not avail the services without making the payment of
their dues and is not at all unreasonable.

17. That the complainant may get the conveyance deed executed

and registered on his OWi. COSLS and expenses and the

ik _.+
I - N E

complainant need not |

_ Nymlmstrahvﬂ charges to the
W 1..""?*!‘

=
respondent. 2 1

NaP it {2
18. That the respund'mnhaﬂdémalndﬁﬂ ﬂ:ﬂ*ﬂﬂT that was payable
by the com aln?nt and has not b&En pa,jd by him till date,
which is a F’EI*E&EH af h’IE 'I:H'ms l:bi" the flat buyer
dated 10-8- 2&15 ']‘l:qis in ‘FIEw of l‘l‘[l! above submissions,
none of the allggédalsm:e‘ﬂ-..;;rﬂahﬁtn be decided and the

complaint is ﬂah{e to rhe dl?‘liﬁl}d on '-this gruund alone,

E. lurisdlcl:lurtnf the a'ulhuﬂlt}'

19, The respondent has raised ub]Etl:mn regarding jurisdiction of
authority to entertain the present complaint and the said
objection stands rejected. The authority observed that it has
territorial as well as subject matter jurisdiction to adjudicate

the present complaint for the reasons given below.
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20.

21,

E.1 Territorial jurisdiction
As per notification no. 1/92/2017-1TCP dated 14.12.2017

issued by Town and Country Planning Department, the

jurisdiction of Real Estate Regulatory Authority, Gurugram

shall be entire Gurugram District for all purpose with offices

situated in Gurugram. In the present case, the project in
£ -.!:I;}_- "

question is situated Fg;p’iannlng area of Gurugram

et

District, therefore, this %i.‘rﬁwﬁty ,has complete territorial

"'-"l;‘"-._ M Bk

jurisdiction to dfaai«a-.dﬁi"'fha pmﬁ‘fm‘“m@mmt

£l SubjécEmatter 1urisadi¢unn \ &\

Section 11[&:}{“&] of the Act, Eﬂlf-ﬁ prwides that the promoter
shall be respunﬂhk;_ o the allottee a&pﬁ agreement for sale.
Section 11(4)(a)is htﬁt’ﬂduciad as ﬁﬂmuﬂdgn

Section 11(4])(a) e —

Be re 5: % tions, vesponsibilities and
Sfunctia der the provisions of this’Actor the rules
and regulgtions made thereynder or to the allottees as
per ﬂg;%em#ﬂt ;ﬁ:arie ﬁala,. or tlil ﬂw u.i,'.'cuciut:rﬂn af
allottess; as the case may b, till the conveyance of all
the apartments, plots ar buildings, as the case may be, to
the allottees, or the common areas to the associotion of
allottees or the competent authority, as the case may be;
The provision of assured returns is part of the builder
buyer'’s agreement, as per clause 15 of the BBA
dated........ Accordingly, the promoter is responsible for
all pbligations/responsibilities and functions including
payment of assured returns as provided in Builder
Buyers Agreement.

Section 34-Functions of the Authority:
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34(0 of the Act provides to ensure complianee of the
ohligations cast upon the promoters, the allottees and
the real estate agents under this Act and the rules and
regulations made thereunder.

22. So, in view of the provisions of the Act quoted above, the
authority has complete jurisdiction to decide the complaint
regarding non-compliance of obligations by the promoter

leaving aside cnmpenﬂaﬂqr_l_;ujhich is to be decided by the
n _.-;
adjudicating officer if pursued h;-.r the complainant at a later

stage, 3 l i -! r
- r '..'.T-_

F. Findings on the reliéf sought by the complainant.
Relief sought by the mmpialnant The complainant had

sought fﬂlluwhtg I'ﬁliﬂ‘ﬂ:ﬁ]
\ I

(i) Dirent the respnndeﬂt to p’mﬂde delay penalty
charges @15% per_annnm from the completion
of project lE 05 IJEE[II? till the possession of

the ﬁaﬂsrphr :hq BBA.

In the present complaint, Lhe-'c'um]:ilainant intends to continue
with the project and is Eeekmg delay possession charges as
provided under the proviso to section 18(1) of the Act. Sec.

18(1) proviso reads as under.

“Section 18: - Return of amount and compensation
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IB[(1). If the promoter fails to complete or is unable to give
possession of an apartment, plot, or building, —

Provided that where an ollottee does not intend to
withdraw from the project, he sholl be paid by the
promoter, interest for every month of delay, wll the
handing over of the possession, at such rote as may be
prescribed.”

23. Clause 8 of the flat buyer's agreement provides the time

period of handing over, possession and the same is
, :c"i.fr
reproduced below: E‘E’ JJE'J..,,,

‘1.

"Efﬂuselﬂ"iyﬂiﬁqg e n}a,déﬂg is caused on
accoupt -of red id for under
this ment d rhrﬁ#’ situations beyond the
reu.ﬁd‘ﬁi:lp contrel af EEH‘!PEIH 1y ::mu' mﬁ:}ect to the

any having " ob the
occupation/completion  tertificate - from  the
co ﬂhtﬂﬁdm (tha company  shall

endegvour, m. cuqnp-‘pte the: cmsﬁ'umm and
hunn‘ﬂg.reg the ipnﬁassﬁm of the said’ apartment

within ﬁ;ﬂh the date of
grant of HMJ plans for the
project or receipt of all the
ental sary for the
S e
is later,

subject to timely paymm: by the p.‘}qﬂee of all the

amaunis pavable under 'this, agresment and
performance by theallottee of all other obligations
frereunder.

24, The authority has gone through the possession clause of the
agreement. At the outset, it is relevant to comment on the
pre-set possession clause of the agreement wherein the
possession has been subjected to all kinds of terms and

conditions of this agreement and the complainant not being
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25.

in default under any provisions of this agreements and in
compliance with all provisions, formalities and
documentation as prescribed by the promoter. The drafting
of this clause and incorporation of such conditions are not
only vague and uncertain but so heavily loaded in favour of

the promoter and agamsl; the allottee that even a single

‘.'I.*_ r

default by the alh::.".' d 'fulfilhng formalities and

documentations ete as. ]Fpﬁprihad by the promoter may

make the p qgaiprf ﬂa@s;[ﬁ';lhant f,ul' the purpose of
allottee  and d1£ cnmmir_mem datq fnr handing over

possession llisﬁés %sgearﬁné
The buyer's W‘ﬂ: ﬂs s pil-rqta’f {e-gé'l document which

"r

should ensure thal; tﬁE J:*lglﬂ_;_ and liabilities of both
buildewﬁprnﬁ:n&r-{gfmﬁ%h%g:‘rsf{;‘_ﬁutr&; are protected
candidly. The-apartment buyer's-agreement lays down the
terms that g-:lax?erln'thé sale ;:Fdi_ir’lférén.t s properties like
residentials, commercials etc. between the buyer and builder.
It is in the interest of both the parties to have a well-drafted
apartment buyer’'s agreement which would theresby protect

the rights of both the builder and buyer in the unfortunate
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26.

event of a dispute that may arise. It should be drafted in the
simple and unambiguous language which may be understood
by a common man with an ordinary educational background.
It should contain a provision with regard to stipulated time of
delivery of possession of the apartment, plot or building, as

the case may be and the ﬁght ur the buyer /allottee in case of

:ll:.

delay in possession of 111 pre-RERA period it was a

general practici Hrﬁuﬂ%ﬁ;fhf; p’rfumnters,"develnpers to
invariably drﬂﬂ: tti;e *l:vanﬂs &‘ thé’ ‘apartment buyer's
agreement tlllr a “15','.1”5;!‘-- -x_thg'l: benefited only the
prt}mﬂters,ﬁie’felﬁpaﬂ.‘, -]t.hai a‘rﬁitrag.r, unilateral, and
unclear :ﬂauhﬁ‘* ‘that | either hfamnﬂy favoured the

,____., L~
pmmﬂtersfdevelnﬁara or M&ﬁaam the benefit of doubt

because of the t aJ,H"hsei:!c of rl;ty"'hvemhe matter.
TTARERA

ﬁdmlsslh!llt}»-uf.dehf pusnaﬁsinn chnrges at prescribed
rate of interest: The complainant is seeking delay
possession charges and proviso to section 18 provides that
where an allottee does not intends to withdraw from the
project, he shall be paid, by the promoter, interest for every

month of delay, till the handing over of possession, at such
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rate as may be prescribed and it has been prescribed under

rule 15 of the rules. Rule 15 has been reproduced as under:

Rule 15. Prescribed rate of interest- [Proviso to
section 12, section 18 and sub-section (4) and
subsection (7] of section 19]

(1}  For the purpose of proviso to section 12: section
18; and sub-sections (4] and [7) of section 19, the
“Interest at the rate prescribed” shall be the State Bank
of India highest marginal cost of fending rate +2%.:
Provided that in case the State Bank of India marginal
cost of lending rate. fﬂ@ﬂi} Is, nat in use, it shall be
replaced by such benchmark lending rates which the
Stote Bank of India  frotn time to time Sor lending

to the general pubilic. -{T' ¥,
27. The legislature |5; Taafwlsﬁqi@hfn I;l'iﬁksgburd[nate legislation

under the prwisjun of mﬁjﬁmf thg tules, has determined
the prESﬂl‘ll!Eﬁh !'ate of ll;ltef‘ﬁst. “ThE? mt’e of interest so
determined hj;-ﬂ!’lﬂ I@lﬂfﬂﬂﬂ'ﬂ. is rpa.,rghﬂbﬂe and if the said
rule is followed. s HFEWHId th¢ Il}jﬂl“bﬂt, it'will ensure uniform

| i

practice in all the cﬁ%&—

28, Cunsequenﬂﬁ as wm@%@f_t&‘“ﬁtﬂm ‘Bank of India i.e.,
hngs,,iﬁsbjm m#smﬁ@i ﬁ;e_.L ;u;s;; oflending rate (in short,
MCLR) as on date is 7.30%. Accordingly, the prescribed rate
of interest will be marginal cost of lending rate +2% fe,

9.30% per annum.

29. The definition of term 'interest' as defined under section

Z(za] of the Act provides that the rate of interest chargeable
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30.

31.

from the allottee by the promoter, in case of default, shall be
equal to the rate of interest which the promoter shall be
liable to pay the allottee, in case of default. The relevant

section is reproduced below:

“(za) "Interest” means the rates of interest payable hy
the promoter or the allottes, as the case may be.
Explanation. —For the purpose of this clause—

(i) the rate of interest chargeable from the allottee by the
promater, in case of tdefawlt; shall be equal to the rate of
interest which the promadte '{ﬁaﬂ be liable to pay the
allottes, in case of defatdlt

(i} the interest pgﬂk‘a’bie by e promate; to the allottee shall
be from the ;E m@rﬁgﬂw the amount ar
any part. i umnmﬁﬂr part thereof
and interest & ereon af_nﬁmdm and, the interest
payab| bjj‘t?e allottee to the :n""nmamr shall be from the
date e-tﬂl'qrtee -:fefra,r.dts Jm:lqpmenr tu the promoter till
the dateit is paid;’ -

Therefore, 1 r!’est on tli‘a ﬂe&y ‘payments from the

complainant él;a]l h& :harﬁerﬁ aT,__a,a-ﬁw prescribed rate ie,
9.30% p.a. by li'lE' resp,g_rﬁﬁ!ﬁmmater which is the same as
is being granted to tﬂlgﬁﬂﬁ;ﬁplﬂtﬁnb in case of delay

possession charges., —,
[ 1P

On Eﬂ]‘lﬂdel‘E-l.[.i-f:mﬁ of the 't:ixn-:ﬁ.msltances. the evidence and
other record and submissions made by the parties, the
authority is satisfied that the respondent is in contravention
of the section 11(4)(a) of the Act by not handing over

possession by the due date as per the agreement. It is a
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32.

matter of fact that flat buyer's agreement executed between
the parties on 10.08.2015 and the possession of the booked
unit was to be delivered within a period of 4 years from the
date of grant of sanction of building plans for the project or
the date of receipt of all the environmental clearances
whichever is later, The dqe—ﬁate of possession is calculated

from date of environment

comes nuttuheﬂE,_ﬂ?Eﬂlz th :

Accordingly, @:Q-tmﬁ';ilaﬁgégp’r t'he wqdate contained in
section 11 [il-}. (a) read wlth p;uﬂﬂq to @ﬂ&ﬂun 18(1) of the Act
on the pari\';f \the, réﬁp@dmt |§5 Eﬂ{ahllshed As such,
complainant is. am}ﬁﬁd to d?iay‘ed jpussessmn charges at the

i

prescribed rate nF"fhtEl'E-s't f*-ﬂ” 91’3‘@6 p.a. for every month of

delay on tﬂﬁ ?m?l@t :Iﬁ];uy ”]:Iﬂ complainant to the

respondent ?rﬂ-m th&-dilE dg‘m uJ' pus.sﬁsmn i.e, 05,02.2019
till the nffEr nl" pussessmn [14 !'JE EDEI]] of the subject flat
after obtaining occupation certificate from the competent

authority as per the provisions of section 18(1) of the Act

read with rule 15 of the rules.
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(ii) Direct the respondent not to charge any
maintenance charges from the buyers as it is
already paid:

33. As per page no.56 of complaint, the respondent has
demanded maintenance charges from 01.04.2020 to
31.03.2021. It is an affordable housing project So, as per
clause 4(v) of affurdahle«hquaﬁ:g:puhcy 2013, the component

of maintenance chargeﬂ.?@r r:led in the total price for

|'\- i'.:'_—

enabling the colo /ﬁ[ﬂﬂ“:tﬂl'ﬂ!li@léaln thE «olony free-of-cost for
a period of Eﬁﬁr& frmeﬂJ td""gf.:gnant of occupation

certificate, aﬂg; g.rhia:h lﬂ;a,rgu!nny ghall;t;lrﬁ transferred the

“association g{ﬁ{p%e\ rﬁwﬂt rmrs: T[“;e relevant part of the
policy is r&prnﬂu{ﬁeﬂ, er*_,. ! '_.-’

1-1‘*

"Hn.rntenﬂn;g _,gf;bl‘hu_pf aﬁsr completion of

profect; rei grl 4% g being allowed
in the ’i ;Ef;u r Mmamm;n the
colony fregofico vé vears from the

tdate of gmrqt o occupation ce;:{,ﬂcﬂte after which the
colony, shall stand’ transferred to the “association of
apartmient owners” -constituted  under * the Haryana
Apartment Ownership Act 1983, for maintenance. The
coloniser shall not be allowed to retain the maintenance
of the colony either directly or indirectly (through any of
its agencies) after the end of the soid five years Period.
Engaging any agency for such maintenance works shaill
be at the sole discretion amd terms and conditfons
finalised by the “association of apartment owners”
constituted under the Apartment Ownership Act 1983"

34. The respondent has stated at the bar that the charges are on

account of extra facilities being provided by the promoter
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(iii) Direct the respondent qi;

35.

such as housekeeping, diesel power backup, water storage
tank cleaning, etc. The authority is of the view that the
promoter cannot charge anything under the head
maintenance charges as the maintenance is to be carried by
the builder free of charge for a period of 5 years, If there are

any other valid charges, the same may be raised by the

AT il

- e

builder along with justi

t 1o charge IFMS charges which

o e T
isnutapartgf}ﬁ#f—f’ rr . .‘*x J \

. : -m: 1
The authuri:'t')i_‘ i of the view)that the promoter may be
allowed to !’]-Egﬁqla-ﬁ"ea{smfhbﬁé amount_from the allottees
\ YR ERRVSS
under the hén;l: Rigy However, the authority directs and

e ¥ T

passes an nrderl tPr&LLEg_ promoter must always keep the
amount Eﬂﬂﬁ u‘nftr ?1& lfﬁ‘ﬂ E ‘_.E- E‘?]_fl?irﬂl:ﬂ bank account
and shall m_?!ntainj the -.-aqc_puui; rgg,qllir_!;-,r. in a transparent
manner. If any allottee of the prﬁject requires the promoter to
give the details regarding the availability of IFMS amount and
the interest accrued thereon, the promoter must provide
details to the allottee. It is further clarified that out of this

IFMS/IBMS, no amount can be spent by the promoter for the
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expenditure he is liable to incur to discharge his liability

under section 14 of the act. The interest free maintenance
security is to be transferred to the association of allottees as
when it is formed, and maintenance is transferred to it as per
provisions of the policy and law.

H.  Directions of the Ellﬂlﬂl'lﬁf

36. Hence, the authority heﬁ%wes this order and issues the

e

following dlrectindgs»’ﬂndml- ,&El:ﬁﬂl;l 3? of the Act to ensure

compliance nf u;ﬂfgsrt uus ﬁsb upun l:ha promoter as per the

function entrﬁtmtaﬂ to the Huthﬂﬂlﬁr und%;r’setnun 34(f):

:- I'| | I'

. The reé?unﬂent is dtrecﬁed' td/ pay interest at the
from the due da‘EE qf pa%aasﬂinn i.e, 05.02.2019 till the
offer nf%pissﬁsﬁ n?q’ei_ }4?3\2{}3 0. The arrears of
interest accrued so far shall be paid to the complainant
within 90 days from the date of this order as per the rule
16(2) of the rules,

il.  The complainant is also directed to pay the outstanding

dues, if any.
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iil. The authority also directs that the amount collected as

IFMS from the allottees by the promoter be kept under
separate head in the bank and the same be maintained in

4 transparent manner and be transferred to the
association of allottees after a period of 5 years from the

date of grantof OC.

h b £

iv. The respondent p?‘b i ﬂdﬁﬂir&cmd to provide the VAT
i E: )

calculation sheaf -:;rr mgwuhjer:ruqit to the complainant.

.....

cumplamam whu:h is not-part of .;he builder buyer
agreem-‘.%niﬁ Huww_;ve;. ﬁﬂld}ng rhargp shall also not be
charged ﬁ}g’ ﬂ:e'fﬂ'ﬂmutgr a# au;r pﬂrh'lt of time even after
being part of EgtEﬂmanLﬂ-s r]:u!ll* law settled by Hon'ble
Supremé [%untﬂlnl c&ﬂ%ap[%al' ne. 3864-3899/2020

dated 14.12.2 020.

37, Complaint stands disposed of.

38. File be consigned to registry.

T - m“_.i—
(Vijay Ku Goyal) (Dr. K.K. Khandelwal)
Member Chairman

Papge 21 of Z2



HARERA

2 SURUGRAM Complaint No. 3064 of 2020

Haryana Real Estate Regulatory Authority, Gurugram
Dated: 08.03.2022

HARERA
GURUGRAM

Page 22 of 22



