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-

- ORDER

1. The present complaintdated 1907.2021 has been filed by the
complainant/allottee under section 31 of the Real Estate
(Regulation and Development) Act, 2016 (in short, the Act)
read with Rule 28 of the Haryana Real Estate (Regulation and
Development) Rules, 2017 (in short, the Rules) for violation
of section 11(4){a) of the Act wherein it is inter alia

prescribed that the promoter shall be responsible for all
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obligations, responsibilities and functions under the

provision of the Act or the rules and regulations made there
under or to the allottee as per the agreement for sale
executed inter se.

A. Unit and project related details

2. The particulars of unit details, sale consideration, the amount

paid by the complainant, ¢§_;_fi of proposed handing over the

S.No! Heads _ﬂh_\ n]'oqnatiun
1. | Name ";Pﬂ. the esidencies” at
project ' e seét‘mﬂ'l__ﬁ Gurugram
2 Haturemﬁ'& pru]reqt “T .ﬁm@@@slng
F‘rujec’qiﬂm 1T | | |205875dcres
DTCP hwnm ]' | |106t2013 dated 12.03.2013
"oy |11 | pelidhpto 11032024
. 'n. Fa ; ) 2
5. | Name of l.ihnséi_!, — /S Monex Infrastructure

' —F‘Lﬂ Py, Ltd,

6. RERA F,Egiﬁm:# gistered vide no. 35 of
0 dssued on 16.10.2020

registered -4 1
PR éll N _“% xup_:r’Eu'll.'EFlIﬂH

Aparmient;np '-._ 7l 1701, T6
[annexure P4 on page no. 39
of complaint]

B. Unit measuring 1550 sq. ft.

|[annexure P4 on page no. 39
of complaint]

g, Date of allotment letter 20.11.2013

[annexure P3 on page no. 35
of complaint]

-y

2]

arr
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10.

Date of execution of Flat
buyer's agreement

27.12.2013

[annexure P4 on page no. 37
of complaint]

11,

Date of start of construction

16.10,2014

|as per statement of account |
dated 05.07.2021 page no. 82
of complaint]

12,

Pre cancellation letter

10.06.2021

[annexure P7 on page no. 78
of complaint]

13

Total consideration |~

14,

=4 [as per the statement of

Rs. 93,81,565/-

account on annexure P8 on
,.Eage no. 84 of complaint]

LI J1R5:69.15,821/- |

i .'. -h] - the statement of
e‘é&u" 3 ton annexure P8 on
o ST lfhm of complaint]

15.

;‘S" ;%Tﬂmwi?ﬁ | 1

=\r1 1 | {

6102018
! Eg.d from the date of
chnsrrul:riun]

16.

Fnssessihﬁuﬂ B L3
\.:4 _‘,.,ﬂ . .____,__.J.--

HAI

TR |
| I
J -

Jl“-l“'

——

REEE

iﬁuﬁnssmﬁ

-13,.1 M That the developer |
shall, under normal |
conditions subject to the
f'hmjaure complete

{:-n of tower/
bujldi,ng in which the said
Mat is to be located with 4
‘vears ‘of the start of
construction or execution
of this agreement
whichever is later, as per
the said plans and
specifications seen and
accepted by the Flat
Allottee.

17,

Occupation certificate

Not obtained

18.

Offer of possession

Not offered
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19. | Delay in handing over of 3 years, 04 months, 20 days
possession till the date of

decision i.e, 08.03.2022

Facts of the complaint

That the complainant Mr. Naveen Garg is a law-abiding
citizen and residing at A-2,1402, Uniworld City, sector-30),
Gurugram-122001,

That in January 2013, cum@ﬂlﬁﬂm received a marketing call

-'!3'- 'y |

from a real estate agenmmﬁﬁ]' repre&ented himself as an

""F... "1'.'1

authorized agenl -,;i'f ﬁ:}; :tgsgmxdgh; and marketed a
residential project namely “Coban Residencies” situated at
sector-99 ﬂ.FI};JHrﬁglﬂm They vﬁlte:l the Eurugram office and
project site ul' the respondent. There- he met with the

marketing staff’wf hutlda:ﬂand-'gge‘infumatiun about the

-rl-

project "Coban HE&ldEﬂl‘iEﬂ"‘ Hark&hng sraff gave them a
PR P
brochure and pi‘lniéliat Etc, ami aﬂuh;«:f them with a shady
picture of the p‘t'_ﬂlt_il_',!i.

That believing on representations and assurances of the
respondent, he booked flat/apartment bearing no. 1701 in
tower T6 for size admeasuring 1550 sq. ft. and paid a booking

amount of Rs.750,000/-. The apartment was purchased

under the construction linked plan for a sale consideration of
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Rs. 98,67, 850/-Further, on 20.11.2013 respondent issued
the allotment letter to the complainant.

That on 27.12.2013, a pre-printed, unilateral, arbitrary
builder buyer's agreement was executed inter-se the
respondent and the complainant.

That on 03.03.2017, the rnsp{.rndent issued a credit note to

the complainant of "‘Rs‘;}u ,u" On 31.03.2017, the
AL e '_d ‘?,,
respondent issued anpthﬂ t;‘nﬁtﬂbn@te to him of Rs. 35,164 /-,
the complainant asked for HARERA
Ara AN

registration uf thﬁr prn]gﬁfﬂ?ﬁm dl@u:sgment of the loan,

but the resw&dﬂnt stated I:l‘lal:LfEW duqumants pertaining to
the project fe, Ik:ense havﬂ.- been. fﬂgﬂ-iﬂd and some other
approvals are '{ﬁmm:plete and the. respondent assured to
provide the ne—::essa::}r dﬂﬁnm‘ems as well as HARERA

R —

registration once they ij;l E& mg‘:lt'!te

That after ﬂh%'aiﬂ‘.tnh tﬂe ﬁ‘ﬂ rﬂgtstratmn the respondent
raised a demand on H].aﬂ.#."'EfI'EI to pay the demand of Rs.
31,08,685/- which includes the demand of interest of Rs
6,42941/-. The complainant called to the CRM of the
respondent and asked to rectify the demand by the
withdrawal of interest and further asked to pay the delayed

possession interest from the due date of possession till
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handing over of the possession, but the respondent outrightly

refused to entertain the just and reasonable demand of the
complainant.

10. That on 10.06.2021, the respondent sent a pre-cancellation
letter to the complainant and asked to pay Rs. 31,49,6297-
and stated if not paid the unit will be cancelled. It is pertinent
to mention here that the :._"bﬁ:j;lajnant was always ready and

willing to pay the de ?1},’] (justified]) raised by the

. -J
respondent Subjﬂtﬂf ‘toy ‘-ﬂ'l.ﬂ m&pﬂndenr complete the

AY iy L -
construction on J.‘.'EiEr &&n‘i‘ fﬁfﬂ as. pf;r the terms of the

builder huypE qgreamE-nt“_t.i.l.’[t l:he rrafSp’-nndent failed to
complete thq gﬁnstruatidn the unit antime. Moreover, the
respondent is fml&d to P]‘ﬂ vide the tﬁq‘:-:{site documents for
the grant of hmﬂn;g lﬂan and.-l:he MERA registration is
granted on 16,10. fﬂEﬂ. ,ff ’hﬂfr heen 7 years since the
complainant ﬁa&‘hﬂlﬂﬁdﬁbﬁ uﬁit h_tf[_t#!l ﬁ&hv the construction
of the unit is still incomplete. -.lr, is-again pertinent to mention
here that the dué date for pbsﬁssi;_‘m of the unit was
27.12.2017 and till now the respondent has failed to
complete the construction of the unit on time. Therefore, the

respondent is also liable to pay the delay possession charges

along with interest at the rate prescribed by the RERA 2016,
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11.

12,

13.

14,

That as per the statement of account dated 05.07.2021,
issued by the respondent, the complainant has paid Rs.
69,15,821/- 1.e., 70% of the total sale consideration.

That on 05.07.2021, he visited the project site and found that
the construction of tower 6 is developing at a slow pace and
there was no infrastructure nearby tower 6, It is pertinent to

mention here that the 5i;a:f£{gl’ the respondent assured that

they will give the pussuﬂ@f %e flat by end of 2021,
PRI =y

That the main gr’ievanc& qﬂ Lhe cumplainam in the present

' Atk
complaint is thﬂt,jﬁﬂ]ﬁge lg \as |
“fdl
actual cost I,?If“th% flat HIH:[ ready and Wﬂling to pay the

'&mﬂre than 70% of the

remaining ammmt Uusnﬂed] (if any), thE respondent party
has failed to ﬂahwar the possession of flat on promised time

and till date pré}eﬂt is wuhm;t amEmthas.

Relief sought by the c&mplﬁ.ihaﬂt‘

The com pIai?.uEhasiﬁutg;}% tl'%: f-t:rﬂfl:l‘i_ﬁ;ﬁng:'&lle f:

(i) Dirgtt “the! réspohdent to handover the physical
possession of ﬁe apartment along with prescribed
rate of interest.

(ii) Direct the respondent to cancel the pre cancellation

letter issued by the respondent.
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15,

16.

17.

18.

19,

On the date of hearing, the authority explained to the
respondent/promoter about the contravention as alleged to
have been committed in relation to section 11(4) (a) of the
Act to plead guilty or not to plead guilty.

Reply by the respondent.

That the respondent is Ln tha- FI'D[.'EES of developing several

residential group huusing h, s in Gurugram, out of them

one is "Coban Resldgnces Eﬁ"ﬁ é‘u‘r g9 A
That the cunstrucﬁhn hf’ﬁe‘m ?tajmt is at an advance

© = _!I

stage and the ﬁr\aﬂc’mre of various towers has already been
completed ?:;d \remaining workis ' endeavoured to be
- i | Py

completed asiﬁ-ﬁﬁ“‘a&?uﬁkihk

N

That the prme-':t h n&r lmgugl;ﬁﬁh aﬂd within a very short
span of periad it will be :ﬁtﬁ:md thereafter possession
shall be nffgreg aﬁﬁ o0 ing otcupancy certificate as
agreed in builder ELEI‘;B]I'%,'- af'gzjeagﬁeqy

That baseless and unsuhs-tanﬂated oral allegations are made
by allottee against the respondent with a mere motive of
avoiding the payment of balance consideration and charges of
the unit in question. If such frivolous and foundation less
allegations will be admitted then, the interest of other

genuine allottee of the project will be adversely affected. In
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these circumstances, the present complaint deserves to be

dismissed,

20. That admittedly completion of the project is dependent on a
collective payment by all the allottee and just because few of
the allottees paid the amount, demand does not fulfill the
criteria of collective payment, It is submitted that numerous
allottees have defaulted in payment demanded by the
respondent, resulting Fﬁ\p%{:‘s éeia},r of completion of the
project, yet the re&pﬂpdﬂﬂbﬂﬁﬂjﬂng to complete the project
ds soon as pns;ﬁ&hyiﬂammﬁ}mlam&funds

21, Thatovera E@rﬁ:ﬁ of tim:ﬁ;;ﬂ;rhus a'llﬁttaes have defaulted
in their paymemﬁ at the rei&:vant EEEEEE}E;EUHSENEHDH and it
is not pnssihie‘-l‘ﬂ @injtrur:t ivith irmdlégl.mﬁe funds. Thus, the
situation of nnrh lpaymam g{ l,'.he arqﬂuﬂt by the allottees is
beyond the control r.if ﬂlﬂi@i}t;ﬂﬂent It is submitted that
even in the ﬁmﬁnﬂ% h;ll%r %ﬁ&@tﬁf&nbﬂ. was stated that a
period of ‘1-JPEE.I'$ mﬁ'ﬁuw‘eﬂed tq,-nmnal conditions and
force majeure and with any stretch :.tfaimaginaﬁun situations
faced by respondent is not normal.

22. That other than above stated factor there are lots of other
reasons which either hamper the progress of construction of
and in many cases complete stoppage of construction work.

Such as detailed below:
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NGT vide order dated 07.04.2015 had directed that old
diesel vehicles (heavy or light) more than 10 years old
would not be permitted to ply on the roads of NCR,
Delhi. It had further been directed by virtue of the
aforesaid order that all the registration authorities in

the State of Harjranlaf--i&]l’ and NCT Delhi would not

‘more than 10 years old and

register any 'El'EESEl' .:-

would also ﬂié"ﬁ'lﬂ'ym f u@ﬂgles before the tribunal
1‘:.} . L o L] ll. i

and pruv{ﬂt{h—ﬁ L

) ,tu}@e pﬂfﬁbaqd other concerned

aumuﬂtﬂs.‘r o TS '5
T~J | = |

NGT vfdmider dated 195512(: w hﬂﬂ directed that no

stone cm@mﬁ‘*ﬁq pm'm!;l;ad m n]:erate unless they
obtain mnsent’frﬂm..ihﬁs:tatb Pulluﬁun Control Board,

no nb]%r[f;nﬁ%gnérz@e Mcﬁﬁﬂ-:ﬁumnrmas and the

enviruni:_li‘;llta,l clearance from the competent authority.

"

NGT vide order dated 08.11.2016 had directed that all
brick kilns operating in NCR, Delhi would be prohibited
from working for a period of one week from the date of

passing of the order, It had alse been directed that no
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construction activity would be permitted for a period

of one week from the date of order.

¢ Environment Pollution (Prevention and Control)
Authority vide its order dated 07.11.2017 had directed
to closure of all brick kilns, stone crushers, hot mix
plants etc, with effecl;g.-fmm 7th of November 2017 till

:.--‘

further notice, :f“f"-‘a

|‘.IL &;‘ﬂs“"‘,
e NGT had passeti I:h:e*mid urg‘l';lr datacl 9 of November

..i.'

2017 cﬁgﬂptelg i | lﬂ;t carrying on of
cunstrﬂf.ﬁm{[ by 3;1}' persen, p:l?\l"a;e or government

autimrit’y ,m thE En{ire NGE Hil tht' nﬂxt date of hearing
(17th ni}’ﬂﬂqemkel: Elﬂ,il?j ﬂjfvi.rl:ue of the said order,
National Gréen *S‘rihﬁnar hﬂ& only permitted the
cumpleﬁlag ﬂﬁ{ 1{%%:]5_ifiﬂ:}5_ﬁllﬁgﬁ?tenur work of
projects:~The order dated  9th (of November 2017
pruhlh-It-in..g- cun-ﬁtru'ct-tnn. Eu:ﬁvity was vacated vide
order dated 17th of November 2017,

+« Haryana State Pollution Control Board, Panchkula had

passed the order dated 29th of October 2018 in

furtherance of directions of Environment Pollution
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(Prevention and Control) Authority dated 27th of

October 2018. By virtue of order dated 29th of October
2018 all construction activities involving excavation,
civil construction (excluding internal finishing/work
where no construction material was used) were

directed to remaln dused in Delhi and other NCR

Districts from 1st H&ﬁ%v&mﬂr 2018.

e NGT vide ﬂﬂﬁdi?ﬂ*?*ﬁwmg had again directed
|mm-.e:llj-;t”taﬁ::’l Elt]su!"&_u-:ﬂf' all 1li”agm stone crushers in
Mahend"ér Farh Haryana, wiw have ot complied with
the slt@g.c}litErk Eiﬂblert; air qq,alh}!; carrying capacity

and asse&qﬁtﬁbﬁfﬂmﬁt} imf:-ath The Tribunal further

i b

directed iniﬁﬁﬁnm‘- ; 'y way of prosecution and

¥
remven;sf ijf ,1: ﬁ%éﬂn Matg.hle to the cost of

restcrratlnh. :

e That Municipal Corporation, Gurugram had passed
order dated 11th of October 2019 whereby
construction activity had been prohibited from 11th of
October 2019 to 31st of December 2019. It was

specifically mentioned in the aforesaid order that
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EHARERA

= CURUGRAM Complaint No. 2745 of 2021

23.

24,

construction activity would be completely stopped

during this period.

That from March 2020 till now, there have been several
months where construction work was completely stopped
either due to nationwide lock down or regional restrictions,
furthermore metro cities dike Gurgaon and Delhi suffered

o g
o - .
from a major outburst of ] ‘cases and deaths in such a

number which E%p*{}iﬂﬂﬂfflﬁf:ﬂ&égﬂéﬁ*
P S o i e ;

That develup-;iﬁ&i?gfé Wﬁweﬁmes since they had
no alternaﬁén::‘::ﬁ?rt to ﬂg.j; for the s!l:l;raﬁt_l_ci? to come under
control. Thasi :'Eﬁr:ﬁ‘n RERA Has E}:tmdqdhjlw time limits for
completion uif*;'u;ﬂiaq;_llwﬂf &nﬂmﬁﬂnd&h‘d 26-05-2020, by
six months. But ﬂ:ghafffﬂﬁ&ﬂﬂ‘@;@‘?iﬂermd evidencing the
first wave I:-ult‘; I:hf: rq}_ax%ﬁ}{ﬁ"ﬂﬁe&tqﬁiuns were seen at fag
end of year zﬁzéhﬁi:ﬁ%ﬁ}ﬂﬂrﬁfmrqur country saw a
more dangeqf?% Earﬁntnjffﬁﬁlhﬁnm the month of March
2021 and only recently restrictions have been lifted by the
government. That whole of this consumed more than 11
months wherein 2/3rd time there could be no construction
and rest of the time construction progressed at very slow
pace to several restrictions imposed by state government on

movement and number of persons allowed efc,
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25.That it is the admitted fact that the builder buyer agreement

26.

27,

was executed between the parties on 27.12.2013. However,
certain extremely important facts were concealed by the
complainant while drafting the present complaint. That the
complainant has intentionally provided details of payments
only but concealed the f-ﬂ_nﬁ'tﬂ. whether the payments were

. f-!_
made on time or not. It ﬁ‘_ i ed that material, labour and

other requiremenl;sr doe& nu;-; r:urnes for free and if allottees
] _.-I'.' "': e
wishes to get Eﬁeﬁﬁﬁeﬁiﬁn qﬂ,&;ﬂhthﬁn*jt is their legal duty

to pay on tfhfa ~5!na:e wlthu,ut”mpne},ﬁ I1: Is not possible to
construct un:trug&

\ ¥\ -
Jurisdiction liil!'lt“anthprihr Y &

The authority nhstéri'aﬁ tﬁﬁf ko, Jagsr territurial as well as

subject mﬂtEEl“ jul,pd n tﬂ cadjudicate the present
kL

complaint !"n:n}‘]Fl UIE n‘easunﬁ g%-{re:ﬁ‘lieﬂm"’ i

E.l Terrfhﬂria}lurlsdicﬂnn'
As per notification no. 1/92/2017-1TCP dated 14.12.2017

issued by Town and Country Planning Department, the
jurisdiction of Real Estate Regulatory Authority, Gurugram
shall be entire Gurugram District for all purpose with offices

situated in Gurugram. In the present case, the project in
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question is situated within the planning area of Gurugram
District, therefore this authority has complete territorial
jurisdiction to deal with the present complaint.

E. Il  Subject matter jurisdiction

28. Section 11(4)(a) of the Act, 2016 provides that the promoter
shall be responsible to the allottees as per agreement for sale,

el :ﬁi‘fhereunder:
R

ligt etponsibllities and
ag afsthis-Act or the rules
1 der mfbrthg allottees as
per ﬁgmement fur suﬂ'e,hfw" to Hri ﬂﬂu&‘fﬂﬂun of
alla a.i the case tl'?[ the mﬂi‘@wnm of all
the ap s, pl'nt.ﬂﬂr 1l sns the'case may be, to
the allotte s or the common greas rqit&mqsmmmun aof
allottees af Eﬁﬂp#ﬂﬂﬂ authority, as lﬁ'ﬂ'm.re may be;
The pravision ﬂj"pssured recirngfs Fﬂ'f‘r of the builder
buyer's agreetent- as, per tlause 15 of the BBA
dated....... A 4!?@}' w:s responsible for

all obligations/re and functions including
payment g‘ rﬂg ﬂﬂ-‘ﬂﬁ'l'h (e gravldagd in Builder
Euyer' mﬁf_

Section 34—Funcﬁups-qf the ﬁu,thuﬂl;ﬁm
A =3 || | = T 1T —i,
34(7) of the Act provides o ensure compliance of the
obligations cost upon the promoters, the ailettees and
the real estate agents under this Act and the rules and
regulations made thereunder.

29. So, in view of the provisions of the Act quoted above, the
authority has complete jurisdiction to decide the complaint
regarding non-compliance of obligations by the promoter

leaving aside compensation which is to be decided by the
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adjudicating officer if pursued by the complainant at a later

stage.
F. Findings on the objections raised by the respondent.
F.1 Objection regarding delay due to force majeure.
25. The respondent-promoter raised the contention that the

construction of the project was delayed due to force

T
majeure conditions such as nal'innal lockdown, shortage of

'Fh" A
"' gt 1-"1Hf

labour due to cwld 19 pandemjc, stoppage of construction

: r"“' ..Fr-*"l'l

due to various nrders and directﬁﬂns pasmd by hon'ble NGT,
New Delhi, EI‘_WIF_;I'IIHE'I'II Follution [Cnntr_u[ and Prevention)
Authority, T".-‘-EI:E-il.I}.I‘!El tapitﬂll. Region, Deihi. Haryana State
Pollution Eu;ﬂl:{-ui_ Board, Panf:hir.ui-a mand various other
authorities from lgimie to l:imf: but all the pleas advanced in
this regard are :_:leva:'r-i_d df‘mé:ﬁﬁ 'I'_i_'.e flat buyer's agreement
was EIECUI‘EI_:; hﬂﬁggx; the r;_l]a;'ﬁésluﬁ_E?.ii.El}ll as per the
possession clause of the agré'ement the possession of the said
unit was to be delivered within 4 years from the date of start
of construction or execution of this agreement whichever is

later. The due date of possession is calculated from date of

start of construction ie, 16.10.2014 as it is later than date of
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execution of agreement, which comes out to be 16.10.2018,

The authority is of the view that the events taking place do
not have any impact on the project being developed by the
respondent. Thus, the promoter respondent cannot be given
any leniency on based of aforesaid reasons and it is well

settled principle that a pers-:m cannot take benefit of his own

WIOng,

F. II. Objection regardmg'l‘imnfjtpﬂﬁqﬂum
oY ‘.J.'I_:l....t

26. The respundept “has’ all%ed ftﬁ;{t I:Ite mmplainant having

breached the meﬁ.'ns and mndltluns uf thE agreement and

d

contract by ﬂgﬁulttﬁlg fin rrnak.irqg rﬁqvi}“ payments, The
authority is gﬂ‘\dﬁ@: I:hat téte ,:b‘ﬁspﬂn’dent cannot take
advantage of this u‘hi&pﬁpréﬁfﬂni’&ly“paymenta being himself
at wrong fﬁ;;[j; hyr, s}l’} not @ﬁlni’rﬂ the occupation
certificate E.[Ed #fferlﬂg -the -pﬂ.;;;ﬁa;ssmn of .the unit despite
being delay of 3 }rears, [H munths, 20 days. Therefore, the
respondent itself failed to complete its contractual and
statutory obligations. Moreover, there is no document on file
to support the contentions of the respondent regarding delay

in timely payments.
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G. Findings on the relief sought by the complainant.

Reliel sought by the complainant: The complainant had
sought following relief(s):

(i) Direct the respondent to handover the physical
possession of the apartment along with prescribed
rate of interest.

28. Inthe present complaint, the Enmptainant intends to continue

o Jitaf
3 ""1".“

with the project and E.I‘E'_h._ ki .ﬂelay possession charges as

provided under the pm‘v}i% t ‘gﬂ‘.ﬂnn 18(1) of the Act. Sec.
18(1) proviso l'ﬂﬂEIE amﬂiﬂﬂ-‘ i !

“Section I&rf&e&um qrhmauﬂt and mmpmnﬂun

18(1). if h'm promoter ,Ems:m mmpie:e -ﬁr s ‘unable to give
possessiog m‘nh apartment, plot or buflding, —

va}ﬂgﬂ‘f ﬂm.r wfr&reﬂnnlnaﬂéﬂred d'w: not intend to
w:thdruhﬁﬂp ﬁmupi‘qlﬁ'.‘f, ﬂ;{mnﬂ be poid. by the
promaoter, fhaem:ﬁ' for tﬁﬂai'jf month of delay, till the
handing over of tﬁe ]iﬂi.mj's!ﬂn, at such rote gs may be
preseribed "

27, Clause 3 of the ﬂaf hﬁ}'Er‘é‘ HZEI"EEmEnt provides the time
period of handir[g:_ uuer_ :F_ﬂ!ﬂﬂﬁfﬂﬂ- and the same is
reproduced below:

“Clause 3.1- That the developer shall, under
normal conditions subject to the force majeure,
complete construction of tower/ building In
which the said flat is to be located with 4 years
of the start of construction or execution of this
agreement whichever is later, as per the said
plans and specifications seen and accepted by the
Flat Allottee (with additional Hoors for
residential units If permissible] with such
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additions, deletions, alterations, modifications In
the layout, tower plans, change In number,
dimensions, height, size, area or change of entire
scheme the developer may consider necessary or
may be required by any competent authority to
be made in them or any of them. To implement all
or any of these changes, supplementary sale
deed fagreement. If necessary, will be got
executed and registered by developer which the
flat allottee undertakes to execute. [fas a result of
the above alteration etc., there is either reduction
or increase in the super area of the said flat or its
location, no claim, monetary or otherwise will be
2hCEpt | the original agreed

rate per sg. mtr, .r--n ::1'- other charges will be
applicable for thechanged area i.e, at the same
‘Sald flat'was registered /booked

or as ;hé -flﬁ'laq_ ::_ T ¢ cide and as
FLIC] 1 rease in the

_ A
supen’; ':shﬁ‘ll_ﬁe ble to be
re ;F@ out ena.: ﬁterest- enly'sbl:fg. extra basic

price 'and other pro ratescharges retavered or
shall e jentitled” p r :gm additianal basic

price-and ether r E?r’g'ei without
an;.r rn,ef ee the ca r be. | :.f reason,

et . 1e ent in pasition to allot the said
ﬂat r, the pég, 8t its sole
discretion, eeuildéf' for any alternative

property |:?|."°- fund the ampunt deposited with
simple interest naum.
28. The authurtH g&i ;}TE?EXI? ﬁesﬁesien clause of the

agreement. ﬁ; the outset, it is relevant to comment on the

pre-set pneeee‘eten diuse B the agreement wherein the
possession has been subjected to all kinds of terms and
conditions of this agreement and the complainant not being
in default under any provisions of this agreements and in

compliance with all provisions, formalities and
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documentation as prescribed by the promoter. The drafting

of this clause and incorporation of such conditions are not
only vague and uncertain but so heavily loaded in favour of
the promoter and against the allottee that even a single

default by the allottee in fulfilling formalities and

documentations etc. as Whed by the promoter may

|....,1

‘Arfelevant for the purpose of

_— %
allottee and the ={Emn}lm1pnt ‘tlate for handing over

possession Iuﬁs},ﬂ% meqmgg:___ \ '.__H '.

29. The buyer's’ a‘ETEEment is a p]ri.mtal I’Ega] document which
should ensﬂrg tl'!,at the !I'“igﬁts aﬂd liihtllues of both
hu:ldersfpmn%tﬁ;s‘wand buﬁ:rs_ﬁ,lﬁlﬂe are protected
candidly. The apérﬂu&n‘: ﬁljm‘r‘-‘s' ;g’mem&nt lays down the
terms that g%ﬂ% tﬁ_ﬁfa]f{%@rgnﬂ(m&: of properties like
residentials, commereials etc-between the buyer and builder.
It is in the interest of both the parﬁes to have a well-drafted
apartment buyer's agreement which would thereby protect
the rights of both the builder and buyer in the unfortunate

event of a dispute that may arise. It should be drafted in the

simple and unambiguous language which may be understood
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30,

by a common man with an ordinary educational background.
It should contain a provision with regard to stipulated time of
delivery of possession of the apartment, plot or building, as
the case may be and the right of the buyer/allottee in case of
delay in possession of the unit. In pre-RERA period it was a

general practice among.- l;he promoters/developers to

invariably draft the f,-*ﬁ? the apartment buyer's

agreement in a I:nan#gs,, thEE benefited only the
pmmutersf’defﬂ:ﬂ:;efs.?ﬁ:: Jhlﬂ?‘arhmary unilateral, and
unclear {:Iquhaﬂ that Eithuer biat’hﬁﬂy favoured the
prumntersfd@el’hpﬁm ar jﬂt’&' thiem thﬁ ‘benefit of doubt

\ ¢
because of metntﬁi h{genc& ;nf' ci!tal‘_Bﬁf M the matter.

LT—.-'-E

Admissibility of dﬂar-‘pmmtharges at prescribed
rate of h&l’iﬁl’;“'ﬂ‘[ﬂ;'ﬁﬂ?{%{ﬁlﬁmt is seeking delay
: ‘a9 ALY M A
possession charges, -proviso—to-segtion 18 provides that
where an aliﬁrteés does not intend to withdraw from the
project, he shall be paid, by the promoter, interest for every
month of delay, till the handing over of possession, at such
rate as may be prescribed and it has been prescribed under

rule 15 of the rules. Rule 15 has been reproduced as under:
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Rule 15. Prescribed rate of interest- [Proviso [o
section 12, section 18 and sub-section (4) and
subsection (7] of section 19]

1)  For the purpose of proviso to section 1Z; section
18 and sub-sections {4) and (7) of section 19, the
“Interest at the rate prescribed” shall be the State Bank
of India highest marginal cost of lending rate +2%.:
Provided that in cose the State Bank of India marginal
cost of lending rate (MCLR) is not in use, it shall be
replaced by such benchmark lending rates which the
State Bank of India may fix from time to time for lending
to the general public.

31. The legislature in its mpsduigp m. the subordinate legislation

under the provision of g% 15 f the rules, has determined

l.Er i 'I :
the prescrihed Fﬂtﬂﬂf #JJ:QIE__SL 'n'le rate of interest so
T T i
determined hj‘ ﬁ@rl&gi’&hm I‘Eﬂ&ﬂnﬂhle and if the said
rule is fnl]nwaﬂ l,h award-the theresn 'h: will ensure uniform

practice in ali i’be tﬁkﬁi . |

1\._. i "-..

32. Consequently, ds per. mhsig uithe:ﬁtate Bank of India i.e.
https://shico.n, the m’*zrrginnl-fﬁst of lending rate (in short,

MCLR) as nnidaﬂe 1. Ewﬂié ﬁzﬁ %@ 30%. Accordingly, the
prescribed T%‘tﬂ..__d_f interest f{éwil_[- be marginal cost of lending

rate +2% i.e., 9.30% per annum.

33. The definition of term ‘interest’ as defined under section
2(za) of the Act provides that the rate of interest chargeable
from the allottees by the promaoter, in case of default, shall be

equal to the rate of interest which the promoter shall be

Page 22 of 27



- GURUGM i Complaint No. 2745 of 2021

34.

HARERA

liable to pay the allottees, in case of default. The relevant

section is reproduced below:

“(za) "Interest” means the rates of interest payable by
the promaoter or the allottee, G the case may be.
Explanation. —For the purpose of this clause—

(i)  the rate of interest chargeable from the allottee by the
pramater, (n case of default, shall be equal to the rate of
interest which the promoter shall be liable to pay the
allottee, in case of default;

fii)  the interest payabie by the promuoter to the allottee shall
be from the date tié pramater received the amouat or
any part thereof till the date the amount or part thereof
and interest theregfiiis: refinded, and the Interest
payable by the allottee 0
date the allotte defaulsin payn
the date it jf ol SRS LN

Therefore, interest” on,_the delay payments from the
¥ - J = — =i N e

:nmplainan;f'éﬂ'ajl be .l_."i'!;,_ﬂll'g_ﬂd:-"ﬂt the ﬁrég_scrihed rate le.,

9.30% p.a. by the respondent/promoter which is the same as

is being granted. to the complainan hant in case of delay
O B i - O
NP et -

possession charges™. £ REY .~

(if)Direct the respondent to % ncel the pre cancellation letter
PYR Y E n'ﬁﬂ- A

35.

issued by the respondent.

The cnmplai;la'nt has rE;'.:[ﬁIE:;r;I:Ed the authority for cancelling
the pre cancellation letter which was issued by the
respondent on account of nen-payment of Rs. 31,49,629/-The
respondent during the course of arguments has stated that
such pre cancellation letter is issued due to non-payment by

the allottee. The authority observed that as per statement of
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36,

account dated 10.08.2021 on page no. B8 of reply, the unit
was booked against construction linked plan, but this cannot
be ascertained that at what stage of construction the
aforesaid demand of Rs, 31,49,629 is raised. The complainant
had paid more than 73% of the total consideration. It is a
matter of fact that project is delayed, and payment plan is

construction linked planl Thﬁ pr@muter is directed to issue a

1i151' indicating the stage of
construction and the pe:jdLng dE‘mand on that date. The
promoter shall*hg E.nt‘fﬂed"m rt:llll'm dnlay payment charge if
justified on I’h:! hﬂsm ﬂ-f Etﬂge uF f:unstl‘urtlnn and payment
due. The cm;n;e} for the complainant assured that whatever
charges are Eh.[e a‘s; nn today shall be pai;l within a period of
30 days and the;m‘::-mhtﬁr shall EWE dug credit of the delayed
possession charges appllcahlaﬂ; ofi today. It is not justified to
cancel the ill%tﬂﬂ* Uﬁﬂl El?*:tlhﬁ stage. Therefore, the
complainant i-i-d-iIEEtJ;*l;' t.n mﬂke.p-ayment of due instalments
towards coniéideration” of the allotted unit.  The
complainant/allottee shall be liable to pay interest at the
equitable rate of interest on due payments as per the

provisions of section 2 (za) of the Act, 2016.

On consideration of the circumstances, the evidence and

other record and submissions made by the parties the
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authority is satisfied that the respondent is in contravention

of the section 11(4)(a) of the Act by not handing over
possession by the due date as per the agreement. It is a
matter of fact that flat buyer's agreement executed between
the parties on 27.12.2013, the possession of the booked unit
was to be delivered within a-perind of 4 years of the start of

||‘.-.
=

construction or uﬂuwﬁ“ﬁs agreement, whichever is
later. The due datg- ﬂE p;gﬁglgn fs.calculated from date of
start of Cﬂnﬁtltﬂli;?ﬁ_!ﬁ}lﬁ'it éﬁiﬁiﬁ{%ﬁﬂﬁgdate of execution of
agreement 154 | .rlﬁ.lli}__.z_ﬂiq.r -mh_h:h. t-ihrpes put to be
1610.2018. | | |

37. Accordingly, ﬂnn'-thﬂplianﬁb nf ghe mandate contained in
section 11(4) (a) re&dwfﬂlﬁmh:[-.‘fgm section 18{1) of the Act
on the part nE tJ:tEr rm_q?rqa%t Lir Esmhilshed As such
-:umplamant is- ennlaled ko dﬂl&y&d passessmn charges at the
prescribed rate uf jnterest 1I.e., 9.3[&% p.a. for every month of
delay on the amount paid by the complainant to the
respondent from the due date of possession ie, 16.10.2018

till the offer of possession of the subject flat after obtaining

occupation certificate from the competent authority plus two

Page 25 of 27




HARERA

= GURUGRAM Complaint No. 2745 of 2021

months or handing over of possession whichever is earlier as
per the provisions of section 18(1) of the Act read with rule
15 of the rules.

Directions of the authority

38, Hence, the authority hereby passes this order and issues the

following directions unde:r sectiun 37 of the Act to ensure

compliance of ubhgatmnﬁ* w;.,qpnn the promoter as per the

et '.:-".
function entrusted to Lhe‘a

,a

i. The respé{li:lﬁﬂt :isf-rdlraaﬁdxm;m}r interest at the
f =y | =g o

{fhju.;pder section 34(f);

.II L

pres-::rlil_':;ﬁ&ate nf“';"i,:ﬁﬂ%.{i.ai forievery month of delay
from d:E‘ﬁf:E date of pnsﬁesﬁnn I&, 16.10.2018 till the
offer of ggﬁ;’e@m:ﬁ ni thF sm:leet ﬂat after obtaining
occupation carhﬂéat&fmm the competent authority
plus twngmﬁ:‘thg Qr #lii‘ﬂﬂlﬂﬂ over of possession
whlchwer is earlier

iL The resﬁ(;ndent is directed to pay arrears of interest
accrued within 90 days from the date of order and
thereafter monthly payment of interest to be paid tll

date of handing over of possession shall be paid on or

before the 10% of each succeeding month.
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ii.

iv.

The complainant is also directed to pay the outstanding
dues, if any.

The rate of interest chargeable from the allottee by the
promoter, in case of default shall be charged at the
prescribed rate i.e., 9.30% by the respondent/promoter

which is the same rate of interest which the promoter

Bl !

shall be liable to pagthr.* ;s.ll'ltntteel in case of default i.e,

¥ U oy
Pl TR S

the delayed possession charges as per section Z(za) of

L el @il

¥ _.-".|I i r r..._!'l.l
the Act. J . |
okl

e S L
| S

The ra‘éﬁﬁgﬂent shall not t:harg__é";_mything from the
mmplé___[iﬁf'qut which is not part ‘of the builder buyer

agreement “

39, Complaint stands dispoesed ﬁj;;.'_: o
40. File be cnnsi@eg t:uﬁglhnz :« e
Vii— 'ﬂr) ' ' W

(Vijay Kumar Goyal) (Dr. K.K. Khandelwal)

Member Chairman

Haryana Real Estate Regulatory Authority, Gurugram
Dated: 08.03.2022
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