E HARERA

&2 GURUGRAM Complaint No. 2124 of 2021
BEFORE THE HARYANA REAL ESTATE REGULATORY
AUTHORITY, GURUGRAM
Complaint no. : 2124012021

First date of hearing: 06.05.2021
Date of decision : 08.03.2022

1. Bina Devi Somani

2. Jugal Kishore Somani

Both R/0: A-21, First Floor, Ashok Vihar,

Phase-2, Delhi-52, . Complainants

Versus.
Pareena Infrastructure Frlﬂntgl._imi'tg;i
Regd. Office at; - Flat no: 2, Palm Apactment,
Plot no. 13B, Segtor-6, Dwarka, New Delhi- Respondent
110075 f &

CORAM:

Shri KK Khandelwal Chairman
Shri Vijay Kumar Goyal Member
APPEARANCE:

Shri Sukhbir Yaday Advacate for the complainants
Shri Prashant Sheoran Advocate for the respondent

ORDER

1. The present complaint dated 19.04.2021 has been filed by the
complainants/allottees under section 31 of the Real Estate
(Regulation and Development) Act, 2016 {in short, the Act)
read with Rule 28 of the Haryana Real Estate (Regulation and
Development) Rules, 2017 (in short, the Rules) for violation
of section 11(4)(a) of the Act wherein it is inter alia

Page10f 22



HARERA

————r Al

2 GURUGRAM

prescribed that the promoter shall be responsible for all

obligations,

Complaint No. 2124 of 2021

responsibilities and functions under the

provision of the Act or the rules and regulations made there

under or to the allottee as per the agreement for sale

executed inter se.

A.  Unit

i

and project related details

The particulars of unit details, sale consideration, the amount

paid by the complai mnﬁﬁ.—&ﬁﬁ@'{pﬁ-ﬁru posed handing over the
possession, delay pennﬂ,ﬁ_gﬁg. have been detailed in the

following tabular form: |
S.No, Heads /. '_ " [Tnformation
1. | Name and location 'of the | “Coban residencies”, sector

| project

99 A; Gurugram

Hature:bﬂ&le project

Group Housing Colony

Project area

10.5875 acres

DTCP license no.

100F2013 dated 12.03.2013|
valid up to 11.03.2024

5. Name of Licensee M/s Monex infrastructure
| | Pyt Ltd,
6. |RERA  Registered/  not | Registered vide no. 35 of
registered 2020 1ssned on 16,10.2020
up to'11.03.2024
7| Unitno. T2-602
| page no. 87 of complaint]
8, Unit measuring 1997 sq, ft.
[ page no. 87 of complaint]
9. Date of execution of Flat|11.02.2015
buyer's agreement | page no. 85 of complaint]
10. | Date of start of construction | 16.10.2014
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[as per demand cum tax
invoice, page 121 of
complaint]

11,

Total consideration

Rs. 1,23,53,456/-

[as per summary of dues on
page no. 108 of complaint]

12.

Total amount paid by the
complainants

13.

Rs. 75,39,866/-

[as per demand cum tax
inveice and receipt attached
with file on page no.121-123
of complaint|

Due date ul’deliveq&;_j' B

possession

+-01.11.02.2019

[Date of execution of buyer |
agreement is later than the
date of start of construction,

.\ 50 the due date calculated
4 hp’hﬁ the date of execution

| of ¥ b'q;,rm- agreement le,

11.02.2015]

14.

P{}SSESF_?E Elau&e

L -
1..1
\%

15,

| construction
| building in which the said
© |t is to be located with 4
mrs ‘of the start

3.1 POSSESSION

31 “That the developer
sh;ﬂl; under normal
congditions subject to the
force’ majeure, complete
of tower/

of
construction or execution
of  this agreement
‘whichever is later, as per
the sald plans -and
specifications seen and
accepted by the Flat
Allottee,

Oecupation certificate

Not abtained

16,

Offer of possession

Not offered

17.

Delay in handing over of
possession till the date of
decision i.e,, 08.03.2022

3 years, 25 days
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Facts of the complaint

That the complainants Mr. Bina Devi Somani and Jugal
Kishore Somani are law-abiding citizens and residing at flat
no. a-21, first floor, ashok vihar, phase - 2, Delhi-52,

That in January 2013, complainants received a marketing call
from the office of the respondent, they represented a
residential project namely "Coban Residences" situated at
sector-99 A Gurugram. The ' complainants visited the
Gurugram office and pruj;aqt ;itz of the respondent. There
they consulted with the ma:kﬂﬂng staff of builder and got
information about the projéct "Coban Residences’. The
marketing staff of the respondent through a brochure and
representations projected and assured that the project shall
have various facilities.

That helieﬂng on representat:[un and assurance of
respondent, the complainants booked a 3BHK flat bearing no.
602 in tower T2 for size admeasuring 1997 sq. ft. on
20.01.2013 and paid a booking amount of Rs. 8,50,000/-. The
flat was purchased under the construction linked plan for a
sale consideration of Rs. 1,19,40,077/-, BSP @ Rs, 4845 per
sq. ft. Further on 14.03.2014 respondent issued a provisional
allotment letter to the complainants.

That after a long follow up, on 06.04.2014, a pre-printed,
unilateral, arbitrary builder buyer was executed inter-se the
respondent and the complainants,

That the complainants received a call from the respondent

for a change in the payment plan with an additional cost, the
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complainants were agreed upon that and thereafter, they

complainants singed a pre-printed application form for
modification in the payment plan on 11.02.2015. Since the
complainants have agreed to change the payment plan, the
respondent has changed the BBA and issued a fresh BBA to
the complainants on 11.02.2015, under the compelling
circumstance, the complainants had signed the BBA.

That the respondent had charged an extra loading amount of
Rs. 325 on account of "Lﬂadfng of Payment Plan Conversion"

and also increased the hasu: sales price from 4845 to 5170
and increased the total sale consideration of the unit to Rs.
1,23,53,456/+

That on 03.03.2021, respondent sent @ demand cum tax
invoice and-. F&iﬂgﬂ a demand of Rs, 6,31,015/- and the
complainants, have paid Rs. 6,23,700/- on 06.04.2021. That
the complainants have paid Rs. 75,39:866/- i.e, 61% of the
total consideration of uhit,

That the main grievance is that complainants have paid more
than 61% amount of the actual cost of the flat and ready to
pay the remaining amount but the respondent has failed to
deliver the possession of the flat on promised time and till
date project is without amenities.

Relief sought by the complainants:

The complainants have sought the following relief:
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12,

13.

14,

15.

16.

(i) Direct the respondent to handover the physical
possession of the apartment along with prescribed
rate of interest.

(ii) Direct the respondent to get the area calculation i.e.,

carpet area and commen loading of flat/ apartment.

On the date of hearing, the authority explained to the
respondent/promoter about the contravention as alleged to
have been committed in re.fgmu to section 11(4) [a) of the

Act to plead gullty or nuttﬂsﬁ&ﬁi guilty,

Reply by the respnrndel:tt; i

That the respondent is Jn thEEWEESE of developing several
residential group housing colonies in Gurugram, out of them
one is “Coban Residencies” at sector 99 A,

That the construction of the said preject Is at an advanced
stage and the sttucture of various towers has already been
completed and mmmmg work I8 endeavoured to be
completed as soon as pﬂssfh‘lg

That the ]Jl'ﬂiEC'E is/near completion and within a very short
span of period it would be completed and thereafter
possession shall -be "offered after obtaining occupancy
certificate as agreed in builder buyers' agreement.

That baseless and unsubstantiated oral allegations are made
by allottees against the respondent with a mere motive of
avoiding the payment of balance consideration and charges of
the unit in question. If such frivolous and foundation less
allegations will be admitted then, the interest of other

Page 6ol 22



HARERA

> GURUGRAM Complaint No. 2124 of 2021

17,

18.

19.

genuine allottees of the project will be adversely affected. In
these circumstances, the present complaint deserves to be
dismissed.
That admittedly the completion of the project is dependent
on a collective payment by all the allottees and just because
few of the allottees paid the amount, demand does not fulfill
the criteria of collective payment It is submitted that
numerous allottees haw:- dﬁiﬂﬂlt&d in payment demanded by
the respondent, resu]ﬂngf_hﬂ:hf. delay of completion of the
project, yet the respundﬂﬁt Htrjﬂng to complete the project
as soon as possible h}*rrtmuitigﬂ.,ﬁilab{e funds.
That over a period of time numerous-allottees have defaulted
in their payments at the re‘:.l.évant'st.agei of construction and it
is not possiblle ta construct with inadequate funds. Thus, the
situation of non -payment of the amount by the allottees is
beyond the contral of the respondent. It is submitted that
even in the aparﬁﬁeni‘fﬁﬁ}ﬁrﬁgijghm#mt it was stated that a
period of 4 years was subjected to normal conditions and
force majeure and with any stretch of imagination situations
faced by respondents are nof normal,
That other than above stated factor, there are lots of other
reasons which either hampered the progress of construction
of and in many cases complete stoppage of construction
work. Such as detailed below:
s NGT vide order dated 07.04.2015 had directed that old
diesel vehicles [heavy or light) more than 10 years old
would not be permitted to ply on the roads of NCR,
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Delhi. It had further been directed by virtue of the
aforesaid order that all the registration authorities in
the State of Haryana, UP and NCT Delhi would not

register any diesel vehicles more than 10 years old and
would also file the list of vehicles before the tribunal
and provide the same to the police and other concerned
authorities.

* NGT vide order datﬂddﬂ,ﬂ? 2017 had directed that no

stone crusher hE}

) to operate unless they
obtain consent fmrh ﬁtf_' ﬂiat.e Pollution Control Beard,
no {:-hjew:uﬂn frtlm Ebfﬂﬂﬂ{i.q:emeﬁ authorities and the
Environmental Clearance from | the competent
authul:];ﬁ]-t .

*» NGT viﬁ%‘ﬂ‘demda;edsﬂﬂgll.gﬂlﬁ had directed that all
brick kilns gperating in NCR, Delhi would be prohibited
from wuri&iqgfgf‘a'fpaﬁndfﬁfﬁﬁe week from the date of
passing of the order, It hadalso been directed that no
mnstrﬁmnn a@v@-wgud be permitted for a period
of ane Wedk frofh the RatebrBraut.

. Envlrnnmjent Pollution [E‘i'eventiun and Control)
Authority vide its order dated 07.11.2017 had directed
to closure of all brick kilns, stone crushers, hot mix
plants etc. with effect from 7th of November 2017 till
further notice,

o NGT had passed the sald order dated 9* of November
2017 completely prohibiting the carrying on of
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construction by any person, private or government
authority in the entire NCR till the next date of hearing
(17th of November 2017). By virtue of the said order,
National Green Tribunal had only permitted the
completion of interior finishing/interior work of
projects. The order dated 9th of November 2017
prohibiting construction activity was vacated vide
order dated 17th of Hnuﬁmber 2017.

Haryana State Fullu@pi Eﬂntrul Board, Panchkula had
passed the order’ ﬁ#ﬁd 29th of October 2018 in
furtherance of directions, of Environment Pollution
{Prever;ﬁ_f_ﬁ:i_ andﬁﬂmﬂr Authgrity dated 27th of
October 2018. By virtue of order dated 29th of October
2018 all construction activitles involving excavation,
civil construction (excluding internal finishing/work
where no construction material was used) were
directed to Femain closed in Delhi and other NCR
Districts f:t;;nm Ast 4 lﬂth Hwember 2018,

NGT vide nrder dateﬂ 24072019 had again directed
immediate closure of -all {llegal stone crushers in
Mahender Garh, Haryana who have not complied with
the siting criteria, ambient air quality, carrying capacity
and assessment of health impact. The Tribunal further
directed initiation of action by way of prosecution and
recovery of compensation relatable to the cost of

restoration.
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* That Municipal Corporation, Gurugram had passed
order dated 11th of October 2019 whereby
construction activity had been prohibited from 11th of
October 2019 to 31st of December 2019. It was

specifically mentioned in the aforesaid order that

construction activity would be completely stopped
during this period.

20. That from March 2020 till’mw, there have been several

months where -:unsrruj w k was completely stopped

either due to natmnwld& Inﬂn dnwn or regional restrictions,
furthermore métro cities sﬁkq Eurgaan and Delhi suffered
from a major ﬂuthumt of COVID cases and deaths in such a
number which can 't be comprehended,

21. That developers were helpless in these times since they had
no alrernativ; lﬂhu_t ta wait for the situation to come under
control. That even E.Eﬁﬂhasefmndﬂd the time limits for
completion of project vide notification dated 26-05-2020, by
six months. But the ‘aforesaid was the period evidencing the
first wave but the Telaxation in restrictions were seen at fag
end of year 2020. However, soon thereafter the country saw a
more dangerous variant of COVID from the month of March
2021 and only recently restrictions have been lifted by the
government. That whole of this consumed mare than 11
months wherein 2/3rd time there could be no construction
and rest of the time construction progressed at very slow
pace to several restrictions imposed by state government on

movement and number of persons allowed etc,
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22,

23,

24,

23,

That the builder buyer agreement pertains to unit in question
is dated 11-02-2015, whereas complainants intentionally
concealed the actual state of affairs qua execution of fresh
builder buyer agreement and intentionally mention wrong
date 06-04-2014.

That the complainants have intentionally concealed the fact
that builder buyer agreement dated 06-04-2014 was already
stand cancelled and same was superseded by fresh
agreement dated 11—02&3@'5*:’!11‘![31: though initially a builder
buyer agreement dated*:’%;?ﬁ’jf-‘iﬂltl was executed between
the parties however sai"d.‘-',-iﬂ:;:'ﬂ}@"&aiﬂ-;agrﬁ:ement payment
terms were as'pﬁfnﬁnsﬁrﬁﬂhﬁ-ﬂhd the complainants have to
pay amount as ]ﬁf stage of copstruction, wherein instalments
are on highepiiide as compare to other plans, since demands
were raised as periconstruction,

Jurisdiction of the authority

The authority observes-that it has territorial as well as
subject mattery jurisdictiony to yadjudicate the present
complaint forthe reasons ﬁh-f&l below,

F.1  Territorial jurisdiction

As per notification no, 1/92/2017-1TCP dated 14.12.2017
issued by Town and Country Planning Department, the
jurisdiction of Real Estate Regulatory Authority, Gurugram
shall be entire Gurugram District for all purpose with offices
situated in Gurugram. In the present case, the project in

question is situated within the planning area of Gurugram
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District. Therefore, this authority has complete territorial
jurisdiction to deal with the present complaint.
F.11  Subject matter jurisdiction

26. Section 11(4])(a) of the Act, 2016 provides that the promoter
shall be responsible to the allottees as per agreement for sale,

Section 11(4)(a) is reproduced as hereunder:
Section 11(4)(a)

Be responsible for ali uﬂ{gabuns, responsibilities and
functions under the | ns of this Act or the rules
and regulations mni& theretnider or to the allottees as
per the agreement. for sale or to the association of
aflottees, as the cose may be il the conveyvance of all
the ﬂpnrtmsm'ﬁﬁ;ﬁ'# buildings, as the case may be, to
the ullottees, or, the cgmmun nm:u to-the association of
allottees of the competentauthority, os.thé case may be;
The pml{ﬁfﬁh of assured returns is part of the builder
buver’s ﬁgﬁeemenr as per) cleuse 15 of the BEA
dated....., Accordingly, the promoter issresponsible for
all ubﬁ,gﬂuﬂnsjfﬂspmﬂbﬂiﬂﬂ und functions including
payment of ‘assured returns as provided In Bullder
Buyer's Agreement,

Section 34-Functions of the Authority:

24{f]) of the Act pravides to.ensure compliance of the
obligations cast upon n. the prometers, thesallorrees and
the real estote agents under this Agt and the rules and
regulations made thereunder,

27. So, in view of the provisions of the Act quoted above, the

authority has complete jurisdiction to decide the complaint
regarding non-compliance of obligations by the promater
leaving aside compensation which is to be decided by the

adjudicating officer if pursued by the complainants at a later
stage.

G. Findings on the objections raised by the respondent,
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G.1 Objection regarding delay due to force majeure.

25, The respondent-promoter raised the contention that the
construction of the project was delayed due to farce
majeure conditions such as national lockdown, shortage of
labour due to covid 19 pandemic, stoppage of construction
due to various orders and directions passed by hon'ble NGT,
New Delhi, Environment Pollution {Control and Prevention)
Authority, National Eapital Hegmn Delhi, Haryana State
Pollution Control Enard Fanchkuia and wvarlous other
authorities from time to time but all the pleas advanced in
this regard are devoid of merit. The flat buyer's agreement
was executed between I:h:e partiés on 11.02.2015, as per the
possession clause of the agreement the possession of the said
unit was to be ﬂ_eliuered within 4 years from the date of start
of construction or execution of this agreement whichever is
later. The due date’of possession. is talculated from date of
execution of agreement.as it i5 later than the date of start of
construction | j.e, 11.02.2015,  'which comes out to be
11.02.2019. ‘The authority is of the view that the events
taking place do not have any impact on the project being
developed by the respondent. Thus, the promoter respondent
cannot be given any leniency on based of aforesaid reasons
and it is well settled principle that a person cannot take
benefit of his own wrongs.

G. I1. Objection regarding Timely payments:
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26, The respondent has alleged that the complainants having

breached the terms and conditions of the agreement and
contract by defaulting in making timely payments. The
authority is of view that the respondent cannot take
advantage of this objection of timely payments being himself
at wrong firstly by still not obtaining the occupation
certificate and offering the possession of the unit despite
being delay of 3 years, 25 days. Therefore, the respondent
itself failed to cumplﬁtﬁr H& contractual and statutory
obligations. Moreover; *]'B'i'..'l"e 'is po document on file to
support the cunrendun&ﬂf]ﬁmrﬁpundﬁnt regarding delay in
timely pa}?meﬁlm .
F. Findings on the rﬁlief sought by the complainants.

Relief snughﬁ_ﬁy .the._::ump[alli'antﬁ: The complainants had
sought following relief{s):

(i) Direct the respondent to handover the physical
possession of the aparmleut along with prescribed
rate of interest.

26.In the present complaint, the complainants intend to
continue with the project and are seeking delay possession
charges as provided under the proviso to section 18(1) of

the Act. Sec. 18(1) proviso reads as under.

“Section 18: - Return of amount and compensation
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18(1). if the promoter fails to complete or (s unable to give
possession of an apartment, plot, or building, —

Provided that where an allottee does not intend to
withdraw from the project, he shall be paid by the
promoter, Interest for every month of delay, Gl the

handing over of the possession, at such rate as may be
prescribed.”

27.Clause 3 of the flat buyer’s agreement provides the time
peried of handing over possession and the same is

reproduced below: = Lo
{Tesbit LA
l.!" -:..J'Phl

“Clause 3.1- Tha

_ ll-llfg;dal_pper shall, under
normal cond h__m*i ﬁﬁh’t to Hm__lfurct majeure,
complege_ce ct fnf-{._fnwerf building in

whichthe Said flat IS to be Jocated with 4 years
of the start nitwﬁr&#‘ n of this
agrﬁaﬁ?t whichever is later, as'per the sald
plans and specifications seen and accepted by the
Flat “Allottee. (with additional “Baors for
rEEiﬂﬁEléHi,jr “nits.| if permissible) «with such
addtians, deletions, alterations, modifications In
the layout, “tower plans, change in number,
dimensions, height, sizge, aréa of ‘change of entire
scheme the-develaper may eonsider necessary or
may be requiréd-by any coffipetent authority to
be Igladg.jn them or fthem. To implement all
or any of these ch supplementary sale
deed/agreement. If. necessary, will. be got
executed and registered-by developer which the
flat allottée undertakes to execute: If as 4 result of
the above alteration etc, there is elther reduction
or increase in the super area of the said flat or its
location, no claim, monetary or otherwise will be
raised or accepted except that the original agreed
rate per sq. mir.fsq. ft. and other charges will be
applicable for the changed area i.e, at the same
rate at which the said flat was registered /booked
or as the developer may decide and as
consequence of such reduction or increase In the
super area, the developer shall be liahle to be
refund without any interest only the extra basic
price and other pro rate charges recovered or
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28.

29,

shall be entitled to recover the additional basic
price and other proportionate charges without
any interest as the case may be. If for any reason,
the developer is not in position to allot the said
flat applied for, the developer, at its sole
discretion, shall consider for any alternative
property or refund the amount deposited with
simple interest @10% per annum.

The authority has gone through the possession clause of the
agreement. At the outset, It Is relevant to comment on the

pre-set possession clause of the agreement wherein the
T

"v"l:l:l all kinds of terms and

conditions of this aglﬁe#n@f :ﬂlﬂ the complainants not being
in default under ahy provisi

possession has been 5_"'

rovisions,of this agreements and in
compliance  with all I-pﬂwi_siuns; ‘formalities  and
documentation‘as prescribed by the prometer. The drafting
of this clau@-f#ﬁﬂ i_ngurﬁurﬁﬁm'l of such conditions are not
only vague an&u:&;‘erﬁtain but so h::EL‘I-':‘ij? loaded in favour of
the promoter and ﬁglaiﬁst the allotteg that even a single
default by the ﬂiln.tteﬂ-"in ':'Iht!'ﬁ'llling formalities and
documentatipns etg: as: prescribad by the promoter may
make the pﬁﬁsﬁsshﬁ"-cﬁﬁﬁe irrelevant for the purpose of
allottee and the commitment date for handing over
possession loses its meaning,

The buyer's agreement is a pivotal legal document which
should ensure that the rights and liabilities of both
builders/promoters and buyers/allottee are protected
candidly. The apartment buyer's agreement lays down the
terms that govern the sale of different kinds of properties like

residentials, commercials etc. between the buyer and builder.
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30.

It is in the interest of both the parties to have a well-drafted
apartment buyer’s agreement which would thereby protect
the rights of both the builder and buyer in the unfortunate
event of a dispute that may arise. It should be drafted in the
simple and unambiguous language which may be understood
by a common man with an ordinary educational background.
It should contain a provision with regard to stipulated time of
delivery of possession of the apartment, plot or building, as
the case may be and the E@f&’ﬂf the buyer/allottee in case of
delay in possession of I:I'Ee i.itl‘it’r‘in pre-RERA period it was a
general practice . amm'.igﬁ I:Jp_ﬁ_] promoters/developers to
invariably draft the 'H!i'mis.. Jlfl!l'f | .ﬂ'.lE' Apartment buyer’s
agreement i ‘a  manner ~that benefited only the
promoters/developers. It had arbitrary, unilateral, and
unclear clauses | that either blatantly favoured the
promoters/developers or gave them the benefit of doubt
because of the total absence of clarity over the matter,

Admissibility of delay pqﬁgssinn ;chapges at prescribed
rate of interest: The complainants are seeking delay
possession charges, proviso to section 18 provides that
where an allottees does not intend to withdraw from the
project, he shall be paid, by the promoter, interest for every
month of delay, till the handing over of possession, at such
rate as may be prescribed and it has been prescribed under

rule 15 of the rules, Rule 15 has been reproduced as under:

Rule 15. Prescribed rate of interest- [Proviso to
section 12, section 18 and sub-section {4) and
subsection (7) of section 19]
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31.

32,

33.

(1} For the purpose of proviso to section 12: section
18; and sub-sections (4) and (7) of section 19, the
‘interest at the rate prescribed” shall be the State Bank
of india highest marginal cost of lending rate +2%;
Provided that fn case the State Bank of India marginal
cost of lending rate (MCLR) is not in use, it shall be
replaced by such benchmark lending rates which the
State Bank of India may fix from time to time for lending
to the general public,

The legislature in its wisdom in the subordinate legislation
under the provision of rule 15 of the rules, has determined
the prescribed rate of i te est. The rate of interest so
determined by the Iemﬁhﬁifgm reasonable and if the said
rule is followed to awdrd the ntérest, it will ensure uniform

practice in all the cases:' A o e

Eunsequent}g,:;ﬁ;jﬂw website of the State ‘Bank of India ie.,
htmj;_{ﬁshj,gﬁ;ﬁ,,.the marginal cost of lending rate (in short,
MCLR) as on dte i} 08.03,2022 is 7.30%. Accordingly, the
prescribed rabg of ‘interest will be marginal cost of lending
rate +2% i.e,, ﬂ.fﬂ‘?:ﬁ-pér.almlmlm. I

The definitign of term ‘interest’ as defined under section

2(za) of the M@m@lﬁﬁat&tﬁe ﬁr@ of-interest chargeable

from the allottees by the promater, in case of default, shall be
equal to the rate of interest which the promoter shall be
liable to pay the allottees, in case of default. The relevant
section is reproduced below:

“(za) "interest” means the rates of interest peyable by
the pramoter or the allottee, as the case may be.
Explanation, —For the purpose of this clause—

(i} the rate of interest chargeable from the aliottee by the
promater, in case of default, shall be equal to the rate of
interest which the promaoter shall be liable to pay the
allottee, in cose of default;
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]

(it} the interest payable by the promoter to the allottee shall
be from the date the promoter received the amount or
any part thereof till the date the amount or part thereof
and interest thereon (s refunded, and the interest
payable by the allottee to the promoter shall be from the
date the aliottee defavits in payment to the promoter til]
the date it is paid;”

34. Therefore, interest on the delay payments from the
complainants shall be charged at the prescribed rate ie.
9.30% p.a. by the respondent/promoter which is the same as
s being granted to the complainants in case of delay

A el
possession charges.

AT i

S
(if)Direct the respondent to get the area calculation i.e.,

carpet area and bgnimﬁgM'nizﬂntfaparhnent

35. That the cuﬁﬂhinants.fn theé complaint have prayed for
directing the respendent-to provide area calculation of the
unit. The auq:lggit#(di;;ec;fs as per the section 19(1) of the Act,
2016 directs Hﬁti’h& allottee shall be entitled to obtain the
information relﬂtlﬁgtﬂ*mﬂgﬁiﬂ‘nplans, layout plans along
with the specifications; apptﬁad By the competent authority
and such ntiﬁr%nfﬂ“ﬂniﬁﬁl as, provided in this Act or the
rules and reg':l'.'lIél’t'iu‘ns"méde“'thbre under or the agreement for
sale signed with the prﬁmnte-r. In' view of that the
respondent/ promoter is directed to provide the area
calculation of the subject unit to the complainants.

36. The validity of registration of project detailed above was
provided with effect from 16.10.2020 up to 11.03.2024 as
evident from certificate of registration 35 of 2020, The

project is still incomplete, and the promoter has not obtained
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37.

38.

occupation certificate, During the period of covid-19, there
was complete lockdown and all the activities including
construction came to stand still. So, keeping in view that
situation the authority gave benefit of & months to all the
projects for registration vide its notification dated
26.05.2020. Thus, keeping in view that the grace period is
allowed to the promoter with regard to the registration of

project. However, the ceniplainants are also given benefit of

6 months and the promoter ‘cannot charge interest on

delayed payments tn,he*fﬁﬂ_l' by the complainants during the
period covered dnder m&;'ﬁhﬁ-mﬁnﬁpned notification of
authority. . o

On consideration of the circumstances, the evidence and
other recurﬂ '.'-'a!i;ld sghnﬂss;}pnﬁ made by the parties, the
authority is .ﬁ'ﬁ'sﬁed that the respandent is in contravention
of the section 11(4)(a) of the Act by not handing over
possession by the ‘dug ‘datéas per the agreement. It is 1
matter of fact that flat lwﬁr’;ﬁ agreement executed between
the parties on llﬂiiﬁﬂﬁf'rthﬂ%pnmeﬁsiﬂn of the booked unit
was to be delivered within a period of 4 years of the start of
construction or execution of this agreement whichever is
later. The due date of possession is calculated from the date
of execution of agreement as it is later than the date of start
of construction ie, 11.02.2015, which comes out to be
11.02.2019,

Accordingly, non-compliance of the mandate contained in
section 11(4] (a] read with provise te section 18(1) of the Act
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29,

on the part of the respondent is established, As such the
complainants are entitled to delayed possession charges at
the prescribed rate of interest i.e.,, 9.30% p.a. for every month
of delay on the amount paid by them to the respondent from
the due date of possession i.e, 11.02.2019 till the offer of
possession of the subject flat after obtaining occupation
certificate from the competent authority plus two months or
handing over of possession. Whichever is earlier as per the
provisions of section lmjﬁé‘f’ﬂﬁ Act read with rule 15 of the
rules. Loy

Directions of the. Elilﬂtnlﬂ,?

Hence, the authﬁﬁtj* he"reh;! p.a:ﬁes ﬂ&_ﬁrﬂkﬂEl‘ and issues the
following directions under section 37 of the Act to ensure
compliance éﬁ#ﬁligatlnrﬁ :E;i'j;t upon-the pramoter as per the
function entrusted to the authority 'undat* section 34(f);

i The respm:fdam fs_.dj:aated tu pay interest at the
prescribed raté'of 9, 30% pa:Tor every month of delay
from the due ﬁﬂte%?‘pu%e’s%urj Le, 11.02.2019 till the
offer of possession of the subfect flat after obtaining
occupation certificate from- the competent authority
plus two months or handing over of possession
whichever is earlier. Grace period of & months on
account of covid 19 shall be applicable to both the
parties.

il. The respondent is directed to pay arrears of interest
accrued within 90 days from the date of order and
thereafter monthly payment of interest to be paid till
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date of handing over of possession shall be paid on or
before the 10" of each succeeding month,

iil. The complainants are also directed to pay the
outstanding dues, if any,

tv.  The respondent shall not charge anything from the
complainants which is not part of the builder buyer

agreement.
40. Complaint stands dxspusedﬂ;ﬁ :
41. File be consigned to regféﬁqﬁjf-’
_.:.l'r.rrll:' A
"IHI':__,?____J_J ,-I I.:-,:'l- "‘. W
(Vijay Kumar Eﬂ]ﬁﬂ‘j . (DRKK. Khandelwal)

Member | & \ " Chairman

Haryana HealmEsmt& Regulatory H‘nmnﬁla-', Gurugram

Dated: 08.03.2022
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