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1. The present c:n‘rnplajnt daled--ﬂtﬁﬂﬁﬂl‘ﬂ has been filed by the
complainant/allottee under section 31 of the Real Estate
(Regulation and Development) Act, 2016 (in short, the Act)
read with Rule 28 of the Haryana Real Estate [Regulation and
Development) Rules, 2017 (in short, the Rules) for violation

of section 11({4)(a) of the Act wherein it is inter alia
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prescribed that the promoter shall be responsible for all

Lﬂump‘iaim No. 2506 0f2020 |

obligations, responsibilities and functions under the

provision of the Act or the rules and regulations made there
under or to the allottee as per the agreement for sale

executed inter se.

Unit and project r&late:ld.ﬁaﬂs

2. The particulars of unit _' : ale consideration, the amount
paid by the cumpiamant,,_ Elqta uf Ernp,psed handing over the
possession, de‘!@ pEttud_,,B a::;!;{; hmm; ‘p&en detailed in the
following ta‘ﬂul_ar"fnrm

[5.No] Heads " Tinformation ]

\ 1. |MName and ﬁqmﬁhq of t‘m: Harahavags at sector 104, |

. project s Gurugram |

|I 2. Nature of the project-. = _FR_" Fﬁﬁrﬁahle group housing ::nlu-nq

|I 3. | Projectareay y 4 T) \Sacres, |

4. |DTCP licensen. . o o % |12 of 2014 !ﬁued on 10062014 |

|I _ valid up to 09,12 2019 J

5. | Name of licensée Perfect Buildwell Pyt Ltd. |

|~E. RERA  Registered/ not Registered vide no. 152 of 2017 |

||_ || registered dated 28.08.2017

v Unit-Rg: | 19054 on 09 floor of tower 19

| |page no. 18 of complaint] IR

B. | Unit measuring 735 sq. ft. .|

- (Carpet Area-635 sq. ft.+ Balcany |

| . area-100 sq. ft.) ,
45 per page no, 18 of complaint

||_ | (as per page no. 18 of complaint]
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9. |Date of execution of Flat|01.03.2016 |
buyer’s agreement [page no. 15 of complaint] !

10. | Date of environment | 09.03.2015
clearance [as per page no. 3 of reply]

11. | Date of approval of Building | 08.12.2014
Plan [as per page no. 3 of reply]

12. | Possession Clause 3. Possession

L lL AYVAS

| the Policy and subject to the
.1 | force majeure circumstances as
istate-:l in Clause 16 hereof,

. “ fintervention  of  statutory

- i? i Iauthnﬂﬁem recelpt of
ﬂ‘:&."‘l' | ! foccupation  certificate  and

P 1 £ ‘timely compliance by the

,-_“ /"’ L‘_E Apartment Buyer(s] of all
Y. o+ [hisfher/ their obligations,

[ f _{formalities and documentation
{H t i T‘" | | as prelscribed .h},r the Developer |
AL 1 ! from time to time and not being
\Z \ | | in default under any part of this

HAR]

3.1 Unless a longer period is
permitted by the DGTCP or in

Agreement, including but not
limited to timely payment of
instalments of the Total Cost
Land other charges as per the
Payment Plan, stamp duty and
registration  charges,  the
Developer proposes to offer
‘possession  of the Said

“Apartment to the Apartment
Buyer(s) within 4 (four) years
from the date of approval of |
building plans or grant of

environment clearance,
whichever is later. The
aforesaid period of

development shall be computed
by excluding Sundays, Bank
Holidays, enforced — Govt
holidays and the days of

cessation of work at site in
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compliance of order of any
Judicial fconcerned State
Legislative Body.

13. | Total consideration Rs. 26,94 410/

[as per the statement of account
dated 16,12.2019 on page no. 60

of complaint]
14, | Total amount paid by the Hs. 26,29.660/-
complainant [as per the statement of account

dated 16.12.2019 on page no. 60
- of complaint]

15, | Due date of delivery of. . gt' ’.. 1,03.2019
~ | fealculated from the date of

possession as per clause
i ; yironment clearance Le,,
“'fm (A1) MWSI
16, | Offer nfpussemlcei /1 g ,'__1 ﬁeu;.zgg
1Y/ Gt pér@fgq:urt R3 of reply]

17. ﬂmupatinrlfﬁlfltate e J;I:HZ Eﬂé?
™ \d' I~?5 Qer agnagure R1 of reply]

18, Pu&sessiﬁrf&:ﬁl:tﬂjqa;ﬁ | |l 3108 L2020
\N I I UG ﬂerﬁ#;’lu 24 of rejoinder] |
daint | L)
B. Factsof the m@]ﬁag] J._ ,tu--f: £

— e AN
3. That the cumpiain‘a:@jlﬁ ﬂh@ﬂfﬁi he booked a unit no.

19054 i ma Lﬁct {uﬁz }nﬁdmd 10.06.2014.

The enwrnn;:aenn clqasam:ﬂ Iﬂr the pru]ect was obtained on
'L ) ¢ ||

09.03.2015 and “the huﬂdlng plans were approved on

08.12.2014.
4. That as per clause 3.1, the possession of the booked unit was
to be provided within 4 years from the date of approval of

building plan or grant of environment clearance. Thus, the
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due date comes to be 09.03.2019 calculated from the date of
environment clearance (09.03.2015).

Relief sought by the complainant:
The complainant has sought the following relief:

(i) Direct the respondent to handover the physical
possession of the aﬁa{tment as all the payments

demanded by the t"""" Taina "t has been paid.

3 W
e
(if) Direct the respﬂﬁﬂam g’F&PlQe interest at the rate of
chg LA
15% pa.kfp;ﬁfgﬂ:a,g E&aﬁ‘ﬂ»\sﬂmﬁpg March 2019 il
/S -
date, ';":-F - :,rﬁ_ﬁ _11u:
(i) Direct Enh Ln‘-;spmdent to mnﬂrqtp ,-sn:lra road of 9 meter

and perfh,hgz'»a] {:\:-a;_‘l of 6 gmwr in Frunl:, if commercial
| _J....-' ‘lr; -

Le. ad]acent Eh-fﬁmﬂumﬁtﬁnm

(iv) Direct ?L ie %ﬁ%%ﬁ X ‘Bmlmdar}f wall at all

side, c-:rmmerr:.ial shnuhd. J;:e par:t of project and within
& 1 I|

buundar}' wali.

On the date of hearing the authority explained to the
respondent/promoter about the contraventions as alleged to
have been committed in relation to section 11(4) (a) of the

Act to plead guilty or not to plead guilty.
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10,

11.

12.

Reply by the respondent.

That the complaint is neither maintainable nor tenable before
this hon'ble authority and is liable to be out rightly dismissed.
That there is no cause of action to file the present complaint.
That the complaint has no locus standi to file the present
complaint g

That this hon'ble authii:'_ 1

decide the matte;ﬂ mﬁrgh—q qq - hﬁ@hﬂn has been sought or
imaginary lﬂtE.I‘EEt‘E!,S' tlmn:{aﬂ b}fﬁ’l&{@lﬁﬂinant
[2
That the co ﬂt is nut mai qahle fﬁf“ﬂ;e reason that the
o s ok
apartment tﬂ,l?eﬁs ag;ree}neqt :lrunlz?mﬁ an prhitratmn clause
which refers tq élﬁﬂ@e rbsulul:iﬂn gg&anlsm to be adopted

;- L ’
by parties in the“aﬂaﬁt af an;r 15I:i5pute le, clause 24 of

N e

Tt

apartment hr@eﬁ ag;rﬁﬂnym-.
That the Enmplalnanl: has -not- appruached this hon'ble

autherity with clean hands and has intentionally suppressed
and concealed the material facts in the present complaint,
The present complaint has been filed maliciously with an
ulterior motive and it is nothing but a sheer abuse of the

process of law.
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13.

14.

15.

That the respondent being a customer-oriented company not
only completed the construction of the tower in which the
unit allotted was located but also obtained the occupation
certificate dated 04.12.2019. Respondent even offered the
possession of the allotted unit to the complainant on
16.12.2019 upon receipt a{ occupation certificate and
wherein she has aske?ﬂr'a‘?«. pay the remaining sale
consideration and wrfiplgt;j 1c‘r‘n,"tnr.uaﬂl::; formalities.

That the huilding plﬁni w‘gre- EFpnajr&d%qn 08.12.2014 and
enwrcrnment ,clgarance gy uhtzuqéd on 09.03.2015.
Possession \ﬁ.a.ﬁ to he*uffﬁreﬂ h}r D'}gﬂ?: 2{1,19“ but due to delay
at the end uf*mm f-::-rmaiium«nf ']Jﬂlil:'_'g.l" for extension/
renewal of lu:ense nﬁ,affh:ﬂiﬁh ﬁﬁru-sfng projects in Haryana

the grant q{ gccuﬁaﬂﬁm’* C%_I'Ltlﬁ.ﬂiﬂi! got delayed. Upon

1% | %;

r

extf:nsmn,frenewa] of- the Jiﬁens-# Ihe occupation certificate
\

duly granted by DTEF on 1}4 12 2019. Hence, the respondent

had offered the possession well within the period

contemplated in the agreement.

That the complainant herself delayed/defaulted in taking

over the possession of the unit and in completing the
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E. Rejoinder on behalf of nﬂrm na

16.

{7

18,

documentation formalities. Finally, the complainant has
taken over the possession of the unit on 31.08.2020.
Furthermore, the complainant also submitted an affidavit
cum undertaking wherein she has admitted and

acknowledged in clause 2 that possession was offered to her

on 16.12.2019.

L rlfﬁ:rkﬁ
That though there 15 Q’huﬁamn r:lfm,se in the agreement but
& nL A

the apex ::::-url;’ I,l'_k tﬁé mse ﬁf% E;nafar HGF Land Limited
v/s Aftab Sulgh allowed hnI‘.tl'E! buyer! o a*ppmach Rera or
|

consumer r.:B‘nH't even ifl I'J'IErE is ﬂrb#tsatmn clause in the

e N |
'|_1- L _i'..ﬁ .-

agreement : )
WY Sl

That the respunaéhi‘::ﬁgﬂ Iﬂ%ﬂdﬂﬂﬁér of possession dated
24.01.2020 al@gwrwﬂa |y statement  of account dated
16.12.2020. li;u_&%'é;, i&nﬁfﬂ 2020 thé complainant visited
the office of Iﬂﬁpﬂnﬂﬂl‘tahi after é‘dju-s‘tinent of wrongly
charged amount of VAT, service tax, etc had paid the final
amount by cheque which was got cleared.

That vide an application dated 02.02.2020 the complainant
brought to the notice of the builder about the wrong clause

mentioned in maintenance and possession document and
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19.

requested builder to give the complainant physical
possession and requested it to allow her to sign the document
with objection mentioned so it can be rectified.

That complainant had regularly approached the builder
through phone and various emails dated 15.02.2020,
18.02.2020, 29.02.2020, 04.03.2020, 07.03.2020, 19.02.2020.
and finally, mmpiamant ap?gjsgached the STP Gurugram vide
letter dated 19.02.2020. 1’%

20. That STP Gurugr /_m fiflacul;lm me‘EHng of builder and buyer

21,

22.

23;

Ldid --,..-

on 13.03.2020 /4 aﬁ&qﬁ hmﬁa: ta [‘Ectify the document
and give pngseﬁstfn at me_eﬁrlfest AL

That the hutldtv:ﬂ on 13¢DEEG’4II sﬁw,arqd -rewsed document.
Further, the g}ﬁmp{au@an’t vfglteﬂ t]t}bfﬂtg of the builder to
sign the document @Hdmueﬂedl it tu amend the date of
document to currﬁ*ﬂﬂm,ﬁntﬂtﬁﬁ builder denied for the
same. .} I '

That the hml.der in l:ha mumh of ﬂugust has agreed that the
cumplalnant h sign the ducnment with current date under
the signature i.e., 02.08.2020.

That the respondent failed to give possession of the unit even
after full payment in January 2020,

Jurisdiction of the authority
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24,

25

26.

The respondent has raised objection regarding jurisdiction of
authority to entertain the present complaint and the said
objection stands rejected. The authority observes that it has
territorial as well as subject matter jurisdiction to adjudicate
the present complaint for the reasons given below.

F.1  Territorial Iurlsﬁiﬂﬁm

As per notification no. 1/82 .E}}‘l'?-lTEP dated 14.12.2017

i
-‘rl-

issued by Town am:l v Flannmg Department, the
jurisdiction uf Rﬁﬁl _Esﬂ'élrer uﬂt&mrﬁ ﬁuthnrit},r. Gurugram
shall be ent;m;lfrugram Uistrl;l; for 5‘!] putpnse with offices

:--I

situated in hm-dgra.m L‘he .prei#arnu :Tﬁse the project in
question is si‘\‘.ﬂ,lateﬁ. mﬂiinughe plﬁnnlﬁg« area of Gurugram

District, merefn;’é“ Eﬁ’ﬁ fmﬁmtﬁf“h&s complete territorial

jurisdiction tﬁ r.lﬁl 'I.\ﬁh ﬂfgvp ri;u complaint.
AV
F. 1l Suhiemmaﬁgr Juﬂsplgﬁun

Section 11{4]{-&] of the-Aet, 2016 provides that the promoter
shall be responsible to the allottees as per agreement for sale.
Section 11(4)(a) is reproduced as hereunder:
Section 11(4)(a)
Be responsible for all ebligations, responsibilities and
functions under the provisions of this Act or the rules

and regulations made thereunder or o the allottees as
per the agreement for sale, or to the association of
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allottees, as the case may be, till the conveyance of all
the apartments, plots or buildings, as the case may be, to
the ollottees, or the common areas to the association of
alliottees or the competent authority, as the case may be;
The provision of assured returns is part of the builder
buyer's agreement, as per clause 15 of the BBA
dated........ Accordingly, the promoter is responsible for
all obligations/responsibilities and functions including
payment of assured returns as provided in Bujlder
Buyer's Agreement.

Section 34-Functions of the Authority:

34[f) of the Act Emw : ':,_-,ff";"'”"f compliance of the
obligations cast upon the promoters, the allottees and
the real estate uge:iﬂ- der this Act and the rules and
regulations madechereynder.
27. So, in view of the provisions of the Act quoted above, the
authority has complete jurisdiction to decide the complaint

-

¥ N

regarding n;:-n?l:c;mpli_an_ce of _u_biigatigns by the promoter
-1 HTEENAY
imi . L

leaving aside compensation which is to be decided by the

'I,,_'. L e

adjudicating -:}Fﬁcfer__ll’: purs_yg_a_ﬂ__ﬁy ftl;,E Enmpiainant at a later

. ! "__;.lill:ll.""

stage. Sl

ITADLDID A
G. Findings on the objections r&.ﬁa&ﬁ?.tﬁﬂ respondent.

G.I Objection regarding complainant is in breach of agreement for
non-invocation of arbitration : - o

28. The respondent submitted that the complaint is not
maintainable for the reason that the agreement contains an
arbitration clause which refers to the dispute resolution

mechanism to be adopted by the parties in the event of any
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dispute and the same is reproduced below for the ready

reference:

“24, Dispute Resolution by Arbitration
“ail or ony disputes arising out or touching upon in
relation to the terms of this Agreement or ik
termination including the interpretation and validity of
the terms thereof and the respective rights and
obligations of the parties shall be settled amicably by
mutual discussions faﬂmgk which the same shall be
settled through ""u-. “toia. sole Arbitrator to be
appointed by the d arfatthorized representative of

the developer, whosedecisian shall be final and binding
upon the parki ‘the a ent buyers hereby
confirms tht : ave: fig objection to the

uppmnm.-m “The "ﬂﬂﬂﬂ'gﬁﬂﬂ shall “be. governed by
Arbitration and Conciliation Act, 1996 ar any statutory

ame. tt,fmudﬂ?cutmns,d;a-:;ta and: shall be held ot
a loc des:gngﬁéﬂ fﬁ#rﬁig\mlﬁ in Gurgaon
alone, The costs-gf arbitration shallinitially be paid by
the r:ru[nmnn. bqn: Hie|arhi.tmﬂ:rr .ﬂmﬁ be free to
apportion the cqsts in | u!ﬂgguuge of the
arbitratio ‘hrmm award shall be in

English only. Declsion Wm o sholl be biading

on both the purhes'.;‘."""-'-"’

29. The authuril% r? ﬂf_%E&énﬁ-ﬂ:tMﬂ}Eﬁuﬂsdlcﬁnn of the

authority ::m;nut heﬁmeﬂabytﬁﬁrﬂﬁtﬁnn& of an arbitration

'

clause In the hu:.rers agreemant as it may be noted that
section 79 of the Act bars the jurisdiction of civil courts about
any matter which falls within the purview of this authority, or
the Real Estate Appellate Tribunal. Thus, the Intention to

render such disputes as non-arbitrable seems to be clear,
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30,

Also, section 88 of the Act says that the provisions of this Act
shall be in addition to and not in derogation of the provisions
of any other law for the time being in force. Further, the
authority puts reliance on catena of judgments of the Hon'ble
Supreme Court, particularly in National Seeds Corporation
Limited v. M, Mﬂdhusudhﬁﬂ Reddy & Anr. (2012) 2 SCC
506, wherein it has h:“ | rt'J'rl;i:.mt the remedies provided

"c'. f £ ;‘:‘r
under the Co nsum:,er Fmte#t&m Actare in addition to and not

in demgatiun.’-::-f,-the" ﬂthet. laivs 1n.fa;n:a, consequently the
authority wmﬂﬂ not be hnund tﬂ refer, p,aj“ues to arbitration
even if the agr&gh‘ient, between ,'r:he parl:ies hac'l an arbitration
clause.
N N

Further, in Aftab Singh mrd' ors. V. Em.-:mr MGF Land Ltd and
ors., E'nnsume; case no. 701 of 2015 decided on
13.07.2017, !lith.l; .l'*ia.t.iﬂl;;al; gunsu.mer Disputes Redressal
Enmmissmm New Delhi {HCDRE] has held that the
arbitration clause in agreements between the complainant

and builder could not circumscribe the jurisdiction of a

consumer. The relevant paras are reproduced below:

“49 Support to the above view is also lent by Section 79 af the
recently enacted Real Estate (Regulation and Development]
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Act, 2016 [for short "the Real Estate Act"). Section 79 of the
sid Act reads as follows:-

"79. Bar of jurisdiction - No civil court shall have

Jurisdiction to entertain any suit or proceeding in

respect of any matter which the Authority or the

adfudicating officer or the Appellate Tribunal is

empowered by or under this Act to determine and

no injunction shall be granted by any court or

other authority in respect of any action taken or to

be taken in pursuance of any power conferred by

or under this Act.”
It can thus, be seen that the said provision expressly ousts the
jurisdiction of the Civil Court in respect of any matter which
the Real Estate Regulatory Authority, established under Sub-
section (1) of Section 20 or the Adfudicating Officer, appointed
under Sub-section (1) of Section 71 or the Real Estate
Appellant Tribunal established under Section 43 of the Real
Estate Act, Is empowered to determine. Hence, in view of the
binding dictum af the Hon'ble Supreme Court in A Ayvaswary
{supra), the matters/disputes, which the Authorities under the
Real Estate Act are empowered ta decide, are non-arbitrable
notwithstanding an Arbitration Agreement between the
parties to such matters, which, to a large extent, are similar to
the disputes falling for resolution under the Congumer Act,
S- AT i i B Vel
56. Consequently, we unhesitatingly reject the arguments on
behalf of the Builder and hold that an Arbitration Clause in
the afore-stated kind of Agreements between the Complainant
and the Builder cannot circumscribe the jurisdiction of o
Consumer Fora, nalwfthstundlng the umendm:nt.s made to
Section B of the Arbitration Act™

31. While cnnsidering the issue of m'il-nta-mabllity of a complaint

before a consumer Ifnj.:r_um,.rcnm_n‘l_issinn in the face of an
existing arbitration clause in the builder buyer agreement,
the Hon'ble Supreme Court in case titled as M /s Emaar MGF
Land Ltd. V. Aftab Singh in revision petition no. 2629-
30/2018 in civil appeal no. 23512-23513 of 2017 decided

on 10.12.2018 has upheld the aforesaid judgement of
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NCDRC and as provided in Article 141 of the Constitution of

India, the law declared by the Supreme Court shall be binding
on all courts within the territory of India and accordingly, the
authority is bound by the aforesaid view. The relevant para of
the judgement passed by the Supreme Court is reproduced

below: -

SRt ) fe

"25. This Court in the series of judgments as noticed above
considered the provisions of Consumer Protection Act, 1986 as
well as Arbitration Act, 1996 and loid down that compiaint
under Consumer Protection Act being a special remedy,
despite there being an arbitration agreement the proceedings
before Consumer Forum have to go on and no errar committed
by Consumer Forum on refecting the application. There is
reason for not fnterfecting proceedings under Consumer
Protection Act on the strength an arbitration agreement by
Aet, 1996, The remedy under Consumer Protection Act i o
remedy provided to a consumer when there s a defect in any
goods or services. The complaint means any allegation in
writing made by a complainant has also been explained in
Section 2{c) of the Act. The remedy under the Consumier
Protection Act Is confined to complaint by consumer as defined
under the Act for defect or deficiencies caused by a service
provider, the cheap and o guick remedy has been provided to
the consumer which is the ulgen‘ and purpose of the Act as
ﬂ-ﬂﬂfﬂ'dﬂbﬂl"ﬂ.u d B B 5 il . WA N

32. Therefore, in’ ﬂélﬂf ?I{L’:‘Il;.‘ al?'uvg ju;lgmhmﬂi and considering
the pruﬂs!m;s. of the Ar:l,- d'n.e a;_lmurtty' Iis of the view that
complainant is well within right to seek a special remedy
available in a beneficial Act such as the Consumer Protection

Act and RERA Act, 2016 instead of going in for an arbitration.

Hence, we have no hesitation in holding that this authority
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has the requisite jurisdiction to entertain the complaint and

that the dispute does not require to be referred to arbitration
necessarily. In the light of the above-mentioned reasons, the

authority is of the view that the objection of the respondent

stands rejected.

H. Findings on the relief suuglr;hy the complainant.

Relief sought by the mﬁgﬂﬁl}gﬂm The complainant had

H-r" Kl

sought following relief{s):

H.I Direct the re:ppndaﬂt Iam handoyer the physical
possession qﬁ' ;the aparhnﬂnt as all the payments
demanded hf'r_ﬂ'l;ﬂ complainant has been paid.

40. The co mplain.liut?il_a:iglrﬂ_ad}f taken overthe possession of the
allotted unit and iﬂi}i:F ﬁh‘ﬁ#fs. eﬁd«ent from the possession
certificate dat_'e:r;t'}rﬂ Lﬁﬂ.ﬁﬁfﬁ uhpaga no. 24 of rejoinder filed
by her so, accordingly this issue becomes redundant.

H.11 Direct the respondent to provide interest at the rate of

15% p.a. for the delay period starting March 2019 till

date.

41. In the present complaint, the complainant intends to continue

with the project and is seeking delay possession charges as
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provided under the proviso to section 18(1) of the Act. Sec.

18(1) proviso reads as under,

“Section 18: - Return of amount and compensation

18(1). If the promoter fails to complete or is unable to give
possession of an apartmend, plot, or building, —

Provided that where an allottee does not intend to
withdraw from the pmge::!; he shall be pald, by the

pramoter, fn:aﬁ_ ey month of delay, tll the
handing over af the fon, at such rate as may be

prescribed.” o
42. Clause 3 of the flat b%‘ ﬁmgn?pq;mdes the time period
of handing over’ nﬂq‘ﬁﬁf‘smﬁﬁ; M s&ma:lg reprnduced below:
i’ "H
"Clause - 1- Unlessia Jahger period fs pl‘r%:itud by

nﬂrm in the pol tir and mq;ear-ﬁn the force
miajelre ’&;u“tq?nsﬂ'nc' as stated m elause 16
herenf” intervention ﬂ,l'[1 atutory . duthorities,
recei lﬁ; ﬂ ificaty Hund timely
compli ' e _.apartment  buyer of
hisj.‘:erftﬁ :ﬂn‘.{gﬂwa—_ __,.Hrmn#ue: and
dﬂﬂumenmtfnn“’u:uﬁmw by the developer

g 0 m ult under
EH%E;* is ag u but not
lirmi P ents of the

total-cost: aqdﬂ-'mr char.garﬂs per payment plan,
smmgﬂv{y ig‘l;ﬂﬂqn (charges, the ﬁ‘evuluper
propoges (o u,.lﬁl‘er pissession of the said apartment
to the apartment buyer(s] within 4 years from the
date of approval of building plans or grant of
environment clearance, whichever s loter. The
aforesaid period of development shall be computed
by excluding Sundays, bank holidays, Enforced
Grovt. holidays and the days of cessation of work at
stte  in  compliance of order of any
Judicial/concerned state legislative body.

Page 17 of 26



HARERA

2 GURUGRAM Complaint No. 2506 of 2020

43.

44,

At the inception it is relevant to comment on the pre-set
possession clause of the flat buyer's agreement wherein the
possession has been subjected to in numerous terms and
conditions, force majeure circumstances and in numerous
terms and conditions. The drafting of this clause is not only

vague but so heavily lﬂadg;l l,n favour of the promoter that

even a single default hf ,. ee in fulfilling obligations,

_..

., 1
-r'w'{’:

formalities and EMEWHS etc, as prescribed by the
promoter ma:,;; Rg‘ﬁ;é r?aﬁészi‘&lﬁuﬁhe irrelevant for the

purpose of allm;ﬁee and thE eununitrltettt date for handing
over pnsses.ﬁl ILsrﬂﬂts:me YAl
s e | )/
The buyer’s igrﬁeﬁlﬂlt is a pivotal degal document which
should ensure tﬁﬂwraﬂd liabilities of both
huildem}pmﬂpuﬁ:rs--arﬂ ¥b fréj{a,ﬂnlﬁe are protected
:—- 1 B 5 % ni 3
candidly. Thj& apartment hug,rar s--agrgame_qt lays down the
terms that govern the sale of different kinds of properties like
residentials, commercials etc. between the buyer and builder.
It is in the interest of both the parties to have a well-drafted

apartment buyer's agreement which would thereby protect

the rights of both the builder and buyer in the unfortunate
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45,

HARERA

event of a dispute that may arise. It should be drafted in the
simple and unambiguous language which may be understood
by a common man with an ordinary educational background.
It should contain a provision with regard to stipulated time of
delivery of possession of the apartment, plot or building, as
the case may be and the righl: nf the buyer/allottee in case of

delay in possession of th@\f,&;.ﬂn pre-RERA period it was a

i l\.-ll i""'
general prar:t!::e ummrgﬂ ', t'he prﬂmuters,a’develupers to

= =
3

invariably dram th’e tem uf tha apartment buyer’s

.

agreement m fa manner that bﬁnﬁ" ted only the
|
prumutﬂrﬂfﬂbl‘npaﬂ: It 'had m‘hitragr, unilateral, and
unclear ::Iau:iea t-l;@\t either Hahmﬂ}' favoured the
\ S

prﬂmutersfdeveinpms ﬁr @z t;l;lem the benefit of doubt

because of the total absence of clarity over the matter.
] - 8%

ak

Admisslhiljl,f'_‘q;f 'delay possession charges at prescribed
rate of interest: Thel curﬁp]ainant is seeking delay
possession charges at the rate of 15% p.a. however, proviso
to section 18 provides that where an allottee does not intend
to withdraw from the project, he shall be paid, by the

promoter, interest for every month of delay, till the handing
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over of possession, at such rate as may be prescribed and it

has been prescribed under rule 15 of the rules. Rule 15 has

been reproduced as under:

Rule 15. Prescribed rate of interest- [Proviso to section 12,
section 18 and sub-section (4) and subsection (7] of
section 19]

{1}  For the purpose of proviso to section 12; section 18
and sub-sections (4) and (7} of section 19, the "nterest
at the rate pr-esm'awq“' shall be the State Bank af India
highest mnrgmﬂf o5t o _fﬂidmg rate +2%.:

Provided that ntcase the State Bank of Indio
marginal cost of lepding rate (MCLR) is not in use, it

shall be replaced by uch-benchmark lending rates
which Lg_ﬂ“g'q.!r . ' ._ gﬂiq' x fram time to time

for Ieut?#m Iﬂfﬁ

Wl - r'
m-—.er 1

46. The 1eglslat1.:.=reﬂn its wisdom in the suhnrdin:ate legislation
under the pé’c_[’giﬁun’ﬁf rule/15 of the rules, has determined
the prascrihéﬁ ra*l;g- of interest. The rate of interest so
determined by i:ﬂé;l@ﬁ%&;_mnahle and if the said
rule is fullnwedgﬂ awargi—l%&#nbeﬂpa; it will ensure uniform

practice in alﬁhé ::hses sl _‘
47. Eﬂnsequentl?.-at pél" website-of the State Bank of India ie,
https:/ /sbico.in, the marginal cost of lending rate [in short,
MCLR) as on date i.e., 08.03.2022 is 7.30%. Accordingly, the
prescribed rate of interest will be marginal cost of lending

rate +2% i.e., 9.30% per annum.
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48. The definition of term 'interest’ as defined under section
2(za) of the Act provides that the rate of interest chargeable
from the allottee by the promoter, in case of default, shall be
equal to the rate of interest which the promoter shall be

liable to pay the allottee, in case of default. The relevant

section is reproduced helnw. .
i l-”l- Yty
"(2a) “interest” me-nns“"_' ._:-1-_- ‘bf Interest payable by the
promater or the allotteg ¢ thegase may be.

Explanation. —For abj‘fﬁﬁdwse—

(i} ther ﬁ cchargeable fram the aflottee by the
pmm:écﬂ of defe Iiﬁ.ﬂ;%?i equal to the rate
af i ﬁ r_.--'f pros ligble to pay the
HHFEE, case.af default

fif) 13 puyabfe b},ﬂi@ promater io the allottee
I:E Hube from: ‘the- te the pmgnﬁrg received the

nount or umr pprt reof Lﬂ? the ﬂ"ﬂ'l.‘ﬂ: the amount or
pnr‘»ﬁmemfpnd mcﬁaﬂ thereon is mﬁmd‘eﬂ and the

integest payable by the allotteg to the promoter shall
be from. rheﬁhte the nrruﬂeﬁ,db;duftff n payment to the

prmﬂah,r’ﬂ?ﬂﬁ?ﬂm&ﬁ’gﬂq,

'l
-
T

49. Therefore, lﬂt&fesl:— on 'Ehu.’: l:leh:fc pagments from the

complainant /shall hg r.:hﬂ.rgﬂﬁ at. the prescribed rate e,
9.30% by the" f&sifbﬁdéntfpfn’mﬂtér which is the same as is
being granted to the complainant in case of delay possession
charges.

H.I11. Direct the respondent to construct side road of 9 meter
and peripheral road of 6 meter in front, if commercial

i.e., adjacent to Dhanwapur road.
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H. IV. Direct the respondent to provide boundary at all side,

commercial should be part of project and within
boundary wall.

49. The complainant has submitted at bar that for this matter,
she has already approached STP Gurugram, accordingly,
therefore this relief is not pressed by her during the course of
arguments. Hence, the%’@&;{has not returned any finding

w.I.L to the ahuv&maqﬂtﬁﬁﬁiﬁﬁef

50.0n consideration: nf tﬁe Eirréu:t'manaes the evidence and
other record anﬂ suh‘mlssfuns ‘made h:,r the parties, the
authority is -saﬂsfled that the ré:'qui_nl:l,@r is in contravention
of the pmy'is.h:.{na ﬂﬁfmj‘t:hei}fsegﬁuij 11[#)(#) of the Act by nat
handing over pﬂﬁﬁE’;&ﬂﬂﬂ bycthe due date as per the
agreement. F}f virtue Ix;_lf}, @qrmmnt buyer's agreement
executed between the Ipér.t:l"es'un 01.03.2016, the possession
of the booked ﬂnit'ﬁas; Itu be-delivered within 4 years from
the date of approval of building plan (08.12.2014) or grant of
environment clearance (09.03.2015), whichever is later. The
due date of handing over of possession is calculated from

grant of environment clearances i.e,, 09.03.2015, being later.
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As such, the due date of handing over of possession comes
out to be 09.03.2019, Accordingly, non-compliance of the
mandate contained in section 11(4) (a) read with proviso to
section 18(1) of the Act on the part of the respondent is
established. As such, the complainant is entitled to delayed
possession charges at thE-:;Pl'EEL‘I‘ibEd rate of interest ie,

9.30% p.a. for every mdn%’ﬁgla;; on the amount paid by

L,
the complainant to-the frbﬁppndent from the due date of
4 '| ‘-. _:

possession l&.. I}QHE Rﬂlﬂ I.';I]l ,nff&r ﬁfﬂpussessmn of the
booked I.II.’]lt-LE ﬁ*l- 01.2020 plus. two m‘umhs which comes
out to be Ei.?&fﬁzﬂis per IJ]'I-Ep roviso to section 18(1){a) of
the Act read i!.rﬂ;h; _'t'u.lgsi_;lﬁjguf'fﬂ{ﬁ?‘l"lﬁﬁ- or if possession is
given after two mmﬂ:snfraﬁer of possession, then actually
handing uveruul?jpus'igiesﬁ}nﬁ i#;ﬁm&gpmmdtﬂr is in default in
. pusse;;m.n" AS W

That as per the submissions of the complainant, there was a
delay in handing over the possession of the allotted unit even
after offer of possession on 24.01.2020. The said offer of
possession dated 21.01.2020 was accompanied with

statement of account dated 16.12.2020 which contained
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52,

various illegal charges or extra charges on pretext of VAT,
Service tax, GST at wrong rate, etc. and the same was duly
revised on request of the complainant on 02.02.2020. The
complainant paid the demand so raised on 02.02.2020.
subsequently, the complainant raised a complaint before STP
Gurugram on 19.02.2020 _aml in accordance with aforesaid
complaint, the respund,ﬁ%‘ﬁﬁﬂlder was directed to rectify
certain ﬁﬂfl.lﬂ'lﬂntﬁ..ﬂ?{j ﬁlﬁqﬁih&hq’pussessiun of the allotted
unit was handﬁ.‘l pver ﬂn 31 [IE IIJEII} From the above facts, it
is clear that/ dhe‘tu -::'Iefauit of the pmmntﬂn the possession
was delajrec'tl ahd. a:ﬂnrdlnghr allottee i s, entitle for delayed
possession -::hms l{rum the du& dﬂ‘ea nf possession ie,
09.03.2019 dll ar:rual H:arrﬂing uw.-r uf possession i.e, on
31.08.2020,

Directions qfﬂiﬂautﬁprity |

Hence, the au'thufit';;r hereby passes this order and issues the
following directions under section 37 of the Act to ensure

compliance of obligations cast upon the promoter as per the

function entrusted to the authority under section 34(f):
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The respondent is directed to pay interest at the
prescribed rate of 9.30% p.a. for every month of delay
from the due date of possession Le, 09.03.2019 till the
actual handing over of possession ie, 31.08.2020.the
arrears of interest accrued so far shall be paid to the

complainant within 90 days from the date of this order
v T

The cnmplalnaﬂt is aiﬁu djrectad to pajr the outstanding

dues, if arl,y, 2y
I -

The rate ﬂ? Fnterest charg&&hie fr-um thE allottee by the
F

prnmntﬂr, ln case of dehulr sha’rll be charged at the

= P
== i@

- -l'

prEscnbeH qﬁtr.eq.g.,, 9. SB% by #ﬁampnn dent/promoter
which is the snni;a ti;;t_ﬂ‘m;ﬂrest which the promoter
shall be Elaiﬂ'e m?@ﬁ.{hﬁthﬂeﬁ, m;FaSE of default je,
the delayed possession charges as per;section 2 (za) of
the Act.

The respondent shall not charge anything from the
complainant which is not part of the builder buyer

agreement.

53. Complaint stands disposed of,
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54, File be consigned to registry.

Ve — CEomt
(Vijay Kumar Goyal) (Dr. K.K. Khandelwal)
Member Chairman
Haryana Real Estate Regulal Authority, Gurugram

Dated: 08.03.2022
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