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CORAM:
Shri KK Khandelwal
Shri Vijay Kumar Goyal

complainant/allottee under section 31 of the Real Estate

(Regulation and Development) r\ct, 201,6 (in short, the Act)

read with Rule 28 of the Haryaner Real Estate fRegulation and

Development) Rules,201,7 (in short, the Rules) for violation

of section 11( )(a) of the Act wherein it is inter alia
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A.

2.

Complaint No. 475 of Z0ZZ

prescribed that the promoter shall be responsible for all

obligations, responsibilities and functions under the

provision of the Act or the rures and regulations made there

under or to the allottee as per the agreement for sale

executed inter se.

Unit and project re

The particulars of unit consideration, the amount

handing over the

been detailed in the

paid by the complainar
" : 

l'. 
',.

possession, delalr peiir

following tabular t6rm :
!

S. No Information
L. of the: "Coban Residencies" at

sector 99 A, Gurugram
2. ,Group.Housing Colony
3. 10.5875 acres
4. DTCP license no. 10 of 201,3 dated 12.03.201.3

valid up to 1,L03.2024
5. Name of Licensee M/s Monex infrastructure

Pvt. Ltd.

6. RERA Registered/ not
registered

Registered vide no. 35 of
2020 issued on \6.10.2020
up to 71.03.2024

7. Apartment no.
T-2,1.402

[page no.37 of complaint]
B. Unit measuring 1997 sq. ft.

[page no.37 of complaint]
9. Date of provisional allotment 27.t1.2013
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letter [page no, 33 of complaint]

10. Date of execution of Flat
buyer's agreement

04.04.20t4

lpage no. 35 of complaint]
tt. Date of start of construction t6.1,0.2014

[as per applicant's ledger
dated 24.0L.2022 on page no
7l of complaintl

L2, Total consideration Rs. 1,17,57,716/-

[as per applicant's ledger
dated 24.01,.2022 on page no
74 of complaintl

13. Total amount paid by
complainant

Rs. 1.,17,52,968/-

[as per applicant's ledger
dated 24.01,.2022 on page no
74 ofcomplaintl

74. Due date

::, ,: :=

'lit ' '"" 
'''

t:i ::-a
Xi I ; jrl ,j:

1:: I l

..ri, .i :; r:

Ical
star
late

ted from the date of
of construction as it is

the date of
of agreement]

15. Possession clause 3.l POSSESSION

,3.1 "That the developer
shall, under normal
conditions subject to the
force majeure, complete
construction of tower/
building in which the said
flat is to be located with 4
years of the start of
construction or execution
of this agreement
whichever is later, as per
the said plans and
specifications seen and
accepted by the Flat
Allottee.

1,6, Occupation certificate Not obtained

t7. Offer of possession Not offered
18. Delay in handing over of 3 years, 04 months, 20 days
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B.

3,

possession till the date of
decision i.e., 08.03 .2022

Facts of the complaint

That the respondent published very attractive brochure,

highlighting the group housing complex called 'Coban

Residences' at sector 99A, Gurugram, Haryana. The

respondent claimed to b of the best and finest in

construction and one g real estate developers of

the country, in ord ve customers including

the

are

stat

Tha4.

rnt in the project. There

and representatio

and false

an apartment in

the project by paying Rs.8,50,0 OO /- as booking amount to the

respondent via two cheques amounting 4,00,000/- and Rs.

4,50,000/-.

5. That complainant made various payments and in total, paid a

sum of Rs.20,49,096/- i.e., more than 1,70/o of the apartment

cost till 15th October 2013 but e,uen then, the respondent did

rir oral statements
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not execute the apartment buyer agreement with the

complainant.

6. That respondent violated section 13 of the Act, 201,6 by

taking more than 1,oo/o cost of the apartment before the

execution of the apartment buyer agreement. The total cost of

the apartment is Rs.1,1 /- while he had collected a

total sum of Rs.20,49, th October 201,3, which is

more than t7o/o of partment.

7. That the e above said unit

was issued

B. That an a uted between

the parties on e consideration of

Rs. 1.,1,8,38,230/- I location charges

for three side open amounting Rs.2,03,694f-, EDC & IDC

amounting Rs.9,80,527 /-, club ip charges

amounting Rs.2,00 ,000 f -, interes;t maintenance security

deposit amounting Rs.99,850/-, car parking charges

amounting Rs.3,50,000/- and power back up charges

amounting Rs.1,25,000/-. At that time, the respondent had

already received a sum of Rs.20,49,096/-.

1.2013.
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9. That the date of handing over the possession of the

apartment as per clause 3.1, page-1,4 of the apartment buyer

agreement comes out to be 4th April 201,8, calculated from the

date of execution of the said agre:ement.

10. That the complainant, in total, paid a sum of Rs.l-, L9,OZ ,L4I /-

1,1.

as and when

respondent failed to ti

apartment, even

months and

complainan

That compl

for delivery

apartment buyer

the respondent. Still the

the possession of the

and around 10

n charges to the

t and pleaded

t as per the

occasions. But

respondent did not reply to his lretters, emails, personal visits,

telephone calls, seeking information about the status of the

project and delivery of possession of his apartment.

1,2. That respondent is responsible and accountable to the terms

and conditions prescribed in the apartment buyer agreement.

The respondent is bound to pay the interest on the deposited
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amount to the complainant if thr:re is a delay in handing over

the possession of the apartment.

C. Relief sought by the complainant:

13, The complainant has sought the following relief:

Direct the respondent to handover the physical

possession of the apartment at the prescribed rate

ti)

of interest a

auth

iving all the required

from the competent

1,4. On the date ofOn the date of hearing, the

respondent/promoter about th

have been committed in relatic

Act to plead guilty or not to plea

oriW explained to the

ion as alleged to

section 11(4) (a) of the

D.

15.

Reply by

That the respondent is in the process of developing several

residential group housing colonies in Gurugram, out of them

one is "Coban Residencies" at sector 99 A.

That the construction of the said project is at an advance

stage and the structure of various towers has already been

16.
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completed and remaining work is endeavoured to be

completed as soon as possible.

17. That the project is near completion and within a very short

span of period it will be completed and thereafter possession

shall be offered after obtaining occupancy certificate as

agreed in builder buyers' agreement.

18. That baseless and unsubstantiated oral allegations are made

by allottee against the respondent with a mere motive of

avoiding the payment of balance consideration and charges of

the unit in question. If such frivolous and foundation less

allegations will be admitted then, the interest of other

genuine allottee of the project vvill be adversely affected. In

these circumsta

dismissed.

19. That admittedly completion of ttre project is dependent on a

collective payment by all the allottees and just because few of

the allottees paid the amount, rcemand does not fulfill the

criteria of collective payment. It is submitted that numerous

allottees have defaulted in payment demanded by the

respondent, resulting in the delay of completion of the

presenrt complaint deserves to be
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project, yet the respondent is trying to complete the project

as soon as possible by managing available funds.

20. That over a period of time numerous allottees have defaulted

in their payments at the relevant stages of construction and it

is not possible to construct with inadequate funds. Thus, the

21,.

situation of non -paymen

beyond the control o

even in the apa

period of 4

force majeu

faced by

re amount by the allottees is

dent. It is submitted that

nt it was stated that a

al conditions and

tion situations

there are lots of other

s of construction of

That other than above

reasons which

and in many cases complete stollpage of construction work.

diesel vehicles (heavy or light) more than 10 years old

would not be permitted to ply on the roads of NCR,

Delhi. It had further been directed by virtue of the

aforesaid order that all thr: registration authorities in
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the State of Haryana, UP and NCT Delhi would not

register any diesel vehicles more than 10 years old and

would also file the list of vehicles before the tribunal

and provide the same to the police and other concerned

authorities.

NGT vide order da .07.2017 had directed that no

stone crushers to operate unless they

obtain co ollution Control Board,

no obj thorities and the

envi t authority.

o NGT directed that all

brick kil uld be prohibited

from working ne week from the date of

passing of the order. It had also been directed that no

construction activity would be permitted for a period

of one week from the date of order.

Environment Pollution (Prevention and Control)

Authority vide its order dated 07.1,1,.201,7 had directed

to closure of all brick kilns, stone crushers, hot mix
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plants etc. with effect from 7th of November 2017 till

further notice.

NGT had passed the said order dated 9th of November

201,7 completely prohibiting the carrying on of

construction by any person, private or government

(17th of Novembt virtue of the said order,

National G only permitted the

nterior work of

ovember 20L7

vacated vide

. Haryana S Board, Panchkula had

passed the order dated 29th of October 2018 in

furtherance of directions of Environment Pollution

[Prevention and Control,l Authority dated 27th of

October 201,8. By virtue of order dated 29th of October

201,8 all construction activities involving excavation,

civil construction (excluding internal finishing/work

where no construction material was used) were

Page 11 of26
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directed to remain closed in Delhi and other NCR

Districts from 1st to 1Oth November 2018'

NGT vide order dated 24.07.201.9 had again directed

immediate closure of all illegal stone crushers in

Mahender Garh, Haryana who have not complied with

the siting criteria, ir quality, carrYing caPacitY

and assessment pact. The Tribunal further

of prosecution and

to the cost of

2019. It was

specifically mentioned in the aforesaid order that

construction activity would be completely stopped

during this Period.

22. That from March 2o2o till now, there have been several

months where construction rvork was completely stopped

either due to nationwide lock down or regional restrictions,

October 20t9 to 31st of

Page 12 of26
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furthermore metro cities like Gurgaon and Delhi suffered

from a major outburst of COVID cases and deaths in such a

number which can't be comprehended.

23. That developers were helpless in these times since they had

no alternative but to wait for the situation to come under

control. That even RERA extended the time limits for

completion of project on dated 26-05-2020, by

evidencing theperiodsix months. But

first wave bu

end ofyear

more

2021

dan

and onl

government. That

were seen at fag

ur country saw a

month of March

been lifted by the

umed more than 11

months wherein 2/3rd time th,ere could be no construction

and rest of the time construction progressed at very slow

pace to several restrictions imposed by state government on

movement and number of persons allowed etc.

Z4.That it is the admitted fact that the builder buyer agreement

was executed between the parties on 04-04-2014. However,

certain extremely important facts were concealed by the
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E.

25.

Complaint No. 475 of 2022

complainant while drafting the present complaint. That the

complainant has intentionally provided details of payments

only but concealed the facts whether the payments were

made on time or not. It is submitted that material, labour and

other requirements does not comes for free and if allottees

wishes to get the possessi time than it is their legal dury

to pay on time, since ney it is not possible to

construct on time.

Jurisdiction

The authori rial as well as

presentsubject the

complaint for

E. I T

dated 14.1,2.201,726. As per notification no,

issued by Town and

jurisdiction of Real Estate Regr"rlatory Authority, Gurugram

shall be entire Gurugram Distrir:t for all purpose with offices

situated in Gurugram. In the present case, the project in

question is situated within the planning area of Gurugram

District. Therefore, this authority has complete territorial

jurisdiction to deal with the present complaint.

Department, the

C
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ffiHARERA
ffi GURuGRAM Complaint No. 475 of 2022

E. II Subiect matter iurisdiction

27. Section 1,t(4)(a) of the Act, 201,6 provides that the promoter

shall be responsible to the allottees as per agreement for sale.

Section 11(4J[a) is reproduced as hereunder:

Section 11(a)(a)

Be responsible for all obligations, responsibilities and

functions under the
and regulations or to the allottees as

to the association ofper the ag
allottees, as the
the apartments,

Il the conveyance of all
as the case may be, to

the association of
case may be;

the builder
the BBA

including
in Builder

Section 34-

the real estote agents under t:his Act and the rules and

r eg ulations m ad e th er eun d er'

28. So, in view of the provisions of the Act quoted above, the

authority has complete jurisdiction to decide the complaint

regarding non-compliance of obligations by the promoter

leaving aside compensation wtrich is to be decided by the

adjudicating officer if pursued by the complainant at a later

stage.

for

allottees
The
buyer's
dated
all

34(fl of the compliance of the

:
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complaint No. 475 of 2022

F. Findings on the obiections raised by the respondent.

F.I Obiection regarding delay due to force maieure'

25. The respondent-promoter raised the contention that the

construction of the project rvvas delayed due to force

majeure conditions such as national lockdown, shortage of

labour due to covid 19 pandemic, stoppage of construction

due to various orders and directions passed by hon'ble NGT,

New Delhi, Environment Pollution [control and Prevention)

Authority, National capital Region, Delhi, Haryana State

Pollution control Board, Panchkula and various other

authorities from time to time but all the pleas advanced in

this regard are devoid of merit. The flat buyer's agreement

was executed between the part.ies on 04.04.201-4, as per the

possession clause of the agleernent the possession of the said

unit was to be delivered within 4 years from the date of start

of construction or execution of this agreement whichever is

Iater. The due date of possession is calculated from date of

start of construction as it is later than the date of execution of

agreement i.e., 1,6.1.0.20t4, which comes out to be

16.10.2018. The authority is of the view that the events

Page 16 of26
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F. II. Obiection regarding TimelY

26. The resPondent has

contract bY

authority i

advantage o

at wrong fi

certificate and o

being delay of 3 years, 04 months, 20 days. Therefore, the

respondent itself failed to complete its contractual and

statutory obligations. Moreovel', there is no document on file

to support the contentions of the respondent regarding delay

in timelY PaYments.

G. Findings on the relief sought by the complainant.

Complaint No. 475 of Z0Z2

taking place do not have any impact on the project being

developed by the respondent. Thus, the promoter respondent

cannot be given any leniency on based of aforesaid reasons

and it is well settled principle that a person cannot take

benefit of his own wrongs.

the complainant having

of the agreement and

timely Payments. The

ning

nof

nt cannot take

ts being himself

the occuPation

the unit desPite

Page1-T of26
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Relief sought by the complainant: The complainant had

sought following relief[s) :

(i) Direct the respondent to handover the physical

possession of the apartment at the prescribed rate of

interest and after receiving all the required

permissionsandapprovalsfromthecompetent
authorities.

28. In the present complaint,'th-qio
il i

lainant intend to continue

with the project and is possession charges as

provided under

1B[1) proviso reads as

"section 78: -

's not intend to

shall be paid, bY the

ffiHARERA
ffi, GUIiUGRAM

18(1). If

nth of delay, till the

i such rate 0s maY be

27. Clause 3 of the flat buyer's agreement provides the time

period of handing over prossession and the same is

reproduced below:

"Clluse 3.L- That the developer shall' under

normal conditions subject to the force majeure'

complete construction of tower/ building in

which the said flat is to be located with 4 years

ofthestartofconstruct.ionorexecutionofthis
agreement whichever is later, as per the said

plrnt and specifications se€r xrd accepted by the

Flat Allottee [with additional floors for

I to section 1B[1) of the Act. Sec.

withdraw
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or increase in the
Iocation, no
raised or a

rate per sq. mtr.
applicable
rate at w

Complaint No. 475 of 2022

the original agreed
other charges will be

i.e., at the same
giptered/booked

in the
to be

ra basic
or

I basic
without

residential units if permissible) with such

additions, deletions, alterations, modifications in

the layout, tower plans, change in number'

dimeniions, height, size, area or change of entire

scheme the developer may consider necessary or

may be required by any competent authority to

be made in them or any of them. To implement all

or any of these changes, supplementary sale

deed/agreement. If necessary, will be got

executei and registered by developer which the

flat allottee undertakes to execute' If as a result of

the above alteration etc', there is either reduction

the
hout any i

discretion,
property or
simPIe interest @!0o/o Per annum'

28. The authority has gone through the possession clause of the

comment on the

pre-set possession clause of the agreement wherein the

possession has been subjected to all kinds of terms and

conditions of this agreement and the complainant not being

in default under any provisions of this agreements and in

compliance with all provisions, formalities and

agreement.

rea of the said flat or its
arv or otherwise will be

other propo
;t as the case If for any reason,

to allot the said

er, at its sole

any alternative
unt deposited with

Page 19 of26
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documentation as prescribed by the promoter. The drafting

of this clause and incorporation of such conditions are not

only vague and uncertain but so heavily loaded in favour of

the promoter and against the allottee that even a single

default by the allottee in fulfilling formalities and

documentations etc. as ibed by the promoter may

make the possession evant for the purPose of

allottee and the for handing over

possession I

29. The buyer's

should ens

builders/p

candidly. The aPa

ocument which

es of both

are protected

ment lays down the

terms that govern the sale of different kinds of properties like

apartment buyer's agreement which would thereby protect

the rights of both the builder and buyer in the unfortunate

event of a dispute that may arise. It should be drafted in the

simple and unambiguous language which may be understood

nt dat

.-:;;:. I .tr ,l

ent is a Pivotal
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by a common man with an ordinary educational background'

It should contain a provision with regard to stipulated time of

deliveryofpossessionoftheapartment,plotorbuilding,as

the case may be and the right of the buyer/allottee in case of

delay in possession of the unit' In pre-RERA period it was a

general Practice amo promoters/develoPers to

invariably draft the the apartment buYer's

agreement in a man

promoters/d , unilateral, and

unclear cl

because of the

30. AdmissibilitY of charges at Prescribed

rate of

project,heshallbepaid,bythepromoter'interestforevery

monthofdelay,tillthehandingoverofpossession,atsuch

rateasmaybeprescribedandithasbeenprescribedunder

rule].5oftherules.Rulel5hasbeenreproducedasunder:

Complaint No. 475 of 2022

,,i

itrat benefited onlY the

possession charges, proviso to section 1B provides that

where an allottee does not intend to withdraw from the

PageZt of26
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to the general Public.

31. The legislature in its

under the Provision of

rule is foll

practice in

32. ConsequentlY,

determined bY the legislatu

RuIe 75. Prescribed rate of interest' [Proviso to
section 72, section 78 and sub'section (4) and

subsection (7) of section 791

(1) For the purpose of proviso to section L2; section

18; and sub-sections (4) and (7) of section 79, th?

"interest at the rate prescribed" shall be the State Bank

of India highest marginal cost of lending rate +2%':

provided that in caie the State Bank of India marginal

cost of lending rate (MCLR) is not in ttse, it shall be

reptaied by such benchmark lending rates which 
-the

Siate Bank of lndia may fix from time to time for lending

Complaint No. 475 of Z02Z

the subordinate legislation

if the rules, has determined

rate of interest so

le and if the said

Bank of India i.e.,

of lending rate [in short,https://sbi.co.in, the marginal ,cost of lendtng rate tln snort,

MCLR) as on date i.e., 08.03.20 22 is 7.300/0. Accordingly, the

prescribed rate of interest will be marginal cost of lending

rate +20/o i.e., 9.30% Per annum'

33. The definition of term 'interest' as defined under section

Z(za) of the Act provides that the rate of interest chargeable

from the allottees by the promoter, in case of default, shall be

equal to the rate of interest which the promoter shall be

Page22 of26
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liabletopaytheallottees,incaseofdefault.Therelevant

section is reProduced below:

"(za) "interest" means the rates of interest payable by

the promoter or the allottee, as the case may be'

Exp,lanation. -For the purpostt of this clause.-

O the rate of interest chirge-ablt; from the a-llottee by the

promoter, in case of defiuk, sLtall be equal to the rate of

interest which the promoter shall be liable to pay the

34. Therefor., 
-inr.t.st 'on 

the delay payments from the
r':. :

complainant shall be charged at the prescribed rate i'e',

9.300/op.a.bytherespondent/promoterwhichistheSameaS

is being granted to trre cotnplainant in case of delay

authorityissatisfiedthattherespondentisincontravention

of the section 11(a)(a) of the Act by not handing over

possession by the due date as per the agreement' It is a

matteroffactthatflatbuyer,sagreementexecutedbetween

the parties on 04.04.2014, ther possession of the booked unit

Complaint No' 475 of 2022

allottee, in case of default;

(ii) the interest PaYable bY oter to the allottee shall

be from the date t, ved the amount or

any part thereof z'amount or Part thereof

and interest and the interest

payable bY the shall be from the

date the al to the Promoter till

the date it

Page23 of26
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was to be delivered within a period of 4 years of the start of

construction or execution of this agreement' whichever is

later. The due date of possession is calculated from date of

start of construction as it is later than date of execution of

agreement i.e., L6.1,0.201'4, which comes out to be

16.10.2018.

36. AccordinglY, non-com mandate contained in

section 11[a) (a) on 1B[1) of the Act

on the Part
blished. As such

complainan

prescribed

delay on mplainant to the

respondent from on i.e., 16.10.2018

months or handing over

pertheprovisionsofsectionlB[1)oftheActreadwithrule

15 of the rules.

H. Directions of the authoritY

n charges at the

every month of
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37. Hence, the authority hereby passes this order and issues the

following directions under section 37 of the Act to ensure

compliance of obligations cast upon the promoter as per the

function entrusted to the authority under section 3a[fl:

from the due da

The respondent is directed to PaY interest at the

prescribed rate o for every month of delaY

on i.e., 1'6.10.201,8 till the

offer of flat after obtaining

occupa petent authoritY

plus of possession

ii. The respondent is direct'ed to PaYis direct,ed to pay arrears of interest

accrued within 90 days from the date of order and

thereafter monthly payment of interest to be paid till

date of handing over of plossession shall be paid on or

before the 1Oth of each sur:ceeding month'

The complainant is also d.irected to pay the outstanding

dues, if anY,

\

-t-2
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iv. The resPondent shall

comPlainant which is

agreement.

Complaint stands disPosed of'

File be consigned to registrY'

V.l- x -
(Viiay Kumar GoYal)

Member

38.

39.

Complaint No. 475 of 2022

not charge anYthing from the

not part of the builder buYer

(Dr. K.K. Khandelwal)
Chairman

GurugramHaryana

Dated: 08.03'20
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