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& CURUGRAM Complaint No. 475 of 2022

BEFORE THE HARYANA REAL ESTATE REGULATORY
AUTHORITY, GURUGRAM

Complaint no. : 47502022
First date of hearing: 08.03.2022
Date of decision : 08.03.2022

Mayank Manjul
R/0: - H. no. 239, Sector-45,
Gurugram, Haryana Complainant

Versus.

Pareena Infrastructure Private Limited

Regd. Office at: - Flat no. 2, Palm Apartment,

Plot no. 13B, Sector-6, Dwarka, New Delhi- Respondent
110075 '

CORAM:

Shri KK Khandelwal Chairman
Shri Vijay Kumar Goyal Member
APPEARANCE:

Shri Rishabh Jain ' Advocate for the complainant
Shri Prashant Sheoran Advocate for the respondent

ORDER

1. The present complaint'dated 10002.2022 has been filed by the
complainant/allottee under section 31 of the Real Estate
(Regulation and Development) Act, 2016 (in short, the Act)
read with Rule 28 of the Haryana Real Estate (Regulation and
Development) Rules, 2017 (in short, the Rules) for violation

of section 11(4)(a) of the Act wherein it is inter alia
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prescribed that the promoter shall be responsible for all

obligations, responsibilities and functions under the
provision of the Act or the rules and regulations made there

under or to the allottee as per the agreement for sale

executed inter se.

Unit and project rehtﬁdm
The particulars of unit dg :' '

paid by the ::-::lm;:-ialc,lav-ﬂrﬂ::Jr
possession, delay pe:isﬂf -?Jamrﬁ.hnm ‘been detailed in the
following tabulap form: =~

S.No| Heads Information
1 | Name ‘and | lu-l:nt:un' of the *Euhaucﬂ?siden cies” at
projecty % % sector 99 A, Gurugram
2. | Nature uF{hﬁpmigu:t - _JGroup Housing Colony |
3. | Projectarea " e 10,5875 acres
4. | DTCP license no. =110 of 2013 dated 12.03.2013
LI A DY ,;raudunmu 03.2024
5 | Name u%'l.t&ﬁneii ;*-_E._'Ws Munﬂ infrastructure
N £ TP Lad,
&, RERA “Registered/' -not | Registered vide no. 35 of
registered 2020 issued on 16.10.2020
upto 11.03.2024
7. Apartment no. T-2. 1402
[page no. 37 of complaint]
B. | Unit measuring 1997 zq. ft, 3
[page no. 37 of complaint]
9 Date of provisional allotment | 27.11.2013
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letter [page no. 33 of complaint]
10. | Date of execution of Flat| 04.04.2014

buyer’s agreement

[page no. 35 of complaint]

i o ¥

Date of start of construction

16.10.2014

[as per applicant’s ledger
dated 24.01.2022 on page no
71 of complaint]

12,

Total consideration

Rs. 1,17,57,716/-

[as per applicant’s ledger
dated 24.01.2022 on page no
74 of complaint)|

13.

Total amount paid Ey@gi"

complainant .{t;tl Sy

14.

pussﬁsmm ==

1z

0L . 74 of complaint]

= [I'.‘H?:flihlf.'d from the date of
.| Start qﬁ:nnstructtunu it is

(Rs. 1,17,52,968/-
|as per applicant's ledger
Tdated 24.01.2022 on page no

10,2018

latarthm the date of
Ei‘ﬁcpt_lﬁm of agreement|

15,

Fussesﬁght[q?ssu

B. lﬁ'ﬂﬂﬁssmn

31 “That the developer
shall, under normal
hﬂﬂdﬂ:lnns subject to the
force majeurs, complete
iurgstru;tiun of tower/

di:hg_{.ln which the said
i:lat is to be located with 4

| years

i of the start of
“construction or execution
of this agreement
whichever is later, as per
the said plans and
specifications  seen  and
accepted by the Flat
Allottee.

Occupation certifi cate

Mot obtained

Not offered

16.
17. | Offer of possession
18.

Delay in handing over of

3 years, 04 months, 20 days
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-

possession till the date of
decision i.e., 08.03.2022

B. Facts of the complaint

3.

That the respondent published very attractive brochure,
highlighting the group housing complex called ‘Coban
Residences’ at sector - 994, Gurugram, Haryana. The

respondent claimed to be.one of the best and finest in

A

5

construction and one uhl-!%']“efaﬂmg real estate developers of

.
b
-l ke

the country, in orderto lure prospeetive customers including
the cumplainaril‘:-tq.ﬁ'ui t{lﬂ @Iafhentin the project. There
are fraudulent representations, Incorrect and false
statements I'ﬁ 'f]’;_é-b;uﬁhure.

That cumplaihanl:. wias t_mpj:essed_i:ﬂjr iﬁéir oral statements
and representati-uﬁs aﬁ&fﬂiﬁﬁiﬁi&ﬁﬂﬁbuked an apartment in
the project bgl_pquﬁg;ﬂsaﬁ,_gﬂ,ﬁﬂﬂﬁ'as booking amount to the
respondent via.two Eh&_que&:-:anmun_t:ing_ 4,00,000/- and Rs.
4,50,000 /- | ‘

That complainant made various payments and in total, paid a
sum of Rs.20,49,096/- ie., more than 17% of the apartment

cost till 15* October 2013 but even then, the respondent did
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not execute the apartment buyer agreement with the
complainant.

That respondent violated section 13 of the Act 2016 by
taking more than 10% cost of the apartment before the
execution of the apartment buyer agreement. The total cost of
the apartment is Rs.1,18 EEJ.EEDI while he had collected a
total sum of Rs.20,49 ﬂ?lz',ﬁﬁﬂ,l‘iﬂ October 2013, which is

.-.‘:';=_= I'.-l I|"l

more than 17% c:-f the tﬂtaﬂmﬁt of the apartment.

That the prnvﬁlpna:b”aﬂpm{mt Ihttar fm’ the above said unit
was issued u_n.iz:?,]l.zﬂll

That an apa}ﬁﬁ&nthﬁyér agreement was executed between
the parties on'4 " April 2014 for a total sale consideration of
Rs. 1,18,38,230/- Inu'fustva -.ﬁf*grgferential location charges
for three side qprm am#n&;g EE.E 03,694/-, EDC & [DC
amounting Hﬁ.‘! 80527 /4, cluh mambersh:p charges
amounting Rs.2,00,000/-, interest free maintenance security
deposit amounting Rs.99,850/-, car parking charges
amounting Rs.3,50,000/- and power back up charges
amounting Rs.1,25,000/-. At that time, the respondent had

already received a sum of Rs.20,49,096//-.
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9

10.

11,

12,

That the date of handing over the possession of the
apartment as per clause 3.1, page-14 of the apartment buyer
agreement comes out to be 4 April 2018, calculated from the
date of execution of the said agreement.
That the complainant, in total, paid a sum of Rs.1,19,07,141/-
as and when demanded l;l;f the respondent. Still the
respondent failed to tlme?’ ﬁ‘ﬁgﬂuver the possession of the
S
apartment, even aﬂ:ﬁr a dglﬁy nf :i years and around 10
months and h_as}.jl_‘aﬂi:d to }gydgi}xy possession charges to the
complainant till date.
That complainant approached the réspendent and pleaded
for delivery afpusﬁgsﬂunf of his ‘ﬂpa.-rtment as per the
apartment buyer agreem&nt im :ﬁﬁuus pccasions. But
respondent did ﬁﬂt I'q:l}f'mfhrs letters, emails, personal visits,
telephone calls. SEeLung infunndtmn about the status of the
project and delivery of possession of his apartment.
That respondent is responsible and accountable to the terms
and conditions prescribed in the apartment buyer agreement.

The respondent is bound to pay the interest on the deposited
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13,

14.

15.

16.

amount to the complainant if there is a delay in handing over

the possession of the apartment.

Relief sought by the complainant:

The complainant has sought the following relief:

(i) Direct the respondent to handover the physical
possession of the__apartment at the prescribed rate

of interest ar'lfi %ﬁ‘recemng all the required

|||||

permissions” anﬂr.ﬁﬁpmvals from the competent

_.,_-.‘

authqunﬂs‘ .'."'. o e |.
On the date of hearing, the authority, explained to the
respondent/promoter about the contravention as alleged to
have been cnmmf_';_l:&}f._in .ret_atiu:n_ to ;@Emnn 11(4) {a) of the
Act to plead guilty ornat tu«pIeaﬁ.gqﬂlty
Reply by thﬁ:i'e#pnnﬂeqh
That the respondent is In the Pprocess of developing several
residential group housing colonies in Gurugram, out of them
one is "Coban Residencies"” at sector 99 A,

That the construction of the said project is at an advance

stage and the structure of various towers has already been
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18,

19,

HARERA
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completed and remaining work is endeavoured to be

completed as soon as possible,

That the project is near completion and within a very short
span of period it will be completed and thereafter possession
shall be offered after obtaining occupancy certificate as
agreed in builder buyers’ agreement.

That baseless and unsﬂb\sﬁ?ﬁt_ﬁﬂd oral allegations are made
by allottee against. ﬂ'IE :;&;%;ent with a mere motive of
avoiding the EFE“E,M uf!ﬁlancg_ ;uﬁqfﬂnratiun and charges of
the unit in I:[liil:SitiDn [f_sﬁ;::i;J-ferluul and foundation less
allegations 'iﬁl"'ll be '_@drﬁiﬁd ‘then, 'the interest of other
genuine allottéeof ‘thz F!Tﬂ]l!tt will'be adversely affected. In
these circumstances,. t]'.m pm&nt’ eomplaint deserves to be
dismissed. _

That adrntttﬁély .ﬂnmpletin; .i;i;-ﬁlElprﬂ]EFt is dependent on a
collective payment by all the allottees and just because few of
the allottees paid the amount, demand does not fulfill the
criteria of collective payment. It is submitted that numerous

allottees have defaulted in payment demanded hy the

respondent, resulting in the delay of completion of the
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project, yet the respondent is trying to complete the project
as soon as possible by managing available funds.
That over a period of time numerous allottees have defaulted

in their payments at the relevant stages of construction and jt

is not possible to construct with inadequate funds. Thus, the

situation of non paﬂnenn u[ J;he amount by the allottees is

pondent. It is submitted that

even in the aparl;maﬂi hu:,l,ra‘rf agre&mfnt it was stated that a
period of 4 }rﬁars was. 5u§jﬂn@d o nunnaj conditions and
force ma;euqa;mrg_ﬂ with any stretch of lmagination situations
faced by respondentsiare not normal.

That other than ’RIJGHE stated t‘actm' there are lots of other
reasons which EI;'E;r:El:m;I;pm'rtht progress of construction of
and in man}mv:aaps mmﬁem -stnpmge of construction work.

..'

Such as detalled heluw-:

o NGT vide urdar dare&li.f.l?.{}fljﬂlﬁ had directed that old
diesel vehicles (heavy or light) more than 10 years old
would not be permitted to ply on the roads of NCR,
Delhi. It had further been directed by virtue of the

aforesaid order that all the registration authorities in
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the State of Haryana, UP and NCT Delhi would not

register any diesel vehicles more than 10 years old and
would also file the list of vehicles before the tribunal
and provide the same to the police and other concerned
authorities,

e NGT vide order datg_d.:‘rlﬁ._q_‘?.ﬁﬂl? had directed that no

stone crushers b permitted to operate unless they

obtain consent Erﬂm*ﬂm.StatE Pollution Control Board,
L

no ﬂhiﬂﬂﬁfm .ﬁ‘um -l:hg é_gﬁl:ﬂ'nﬁ'i *a,uthurines and the

envi rumhﬁntal clea:anceﬁ'um the ﬁnmpetent authority,

« NGT vfﬂgaﬁd;ﬁéﬂ}}dagediﬁﬂﬂl.gﬂlﬁﬁaﬂ directed that all
brick Id]nsfape*r&qu in NCRy ﬂﬂﬂ'li-h’ﬂuld be prohibited
from wnrking fﬂm pgtﬂlﬂ ﬂf one week from the date of
passingiuﬁ;‘-’tha ardéﬁ?lt#ﬂd also been directed that no
construction activity would be permitted for a period
of one week from the date of order.

* Environment Pollution (Prevention and Control)
Authority vide its order dated 07.11.2017 had directed

to closure of all brick kilns, stone crushers, hot mix
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plants etc. with effect from 7th of November 2017 till

further notice,

* NGT had passed the said order dated 9 of November
2017 completely prohibiting the carrying on of
construction by any person, private or government
authority in the EIltiFE HER till the next date of hearing

(17th of anemhqrﬁﬁkﬁy virtue of the said order,
Pty
National Gre-en 'I‘Elhl.mai had only permitted the

e

¥ -;r

cﬂmpletltu; uf Lptnfrlnl" ﬂn"i‘nﬁ[hg'ﬁntermr work af
projects. The ur:;lgr dated 9th' of November 2017
pruhiblﬁﬁé!;. mﬂstﬂhcﬁun ac_ij:lﬂﬁr was vacated vide
order u:lated 17th uf Navem bﬂal' Eﬂ“l?

e Haryana Sta[E—EuIIu_l;t?q:Ebmrnl Board, Panchkula had
passed the ﬁ*ﬁaeﬁ%@ﬁ%@*zggg of October 2018 in
furtherance uf-l:l'[_re:'_ciuns. nf Enviranment Pollution
(Prevention and Enﬁtrn]} Authority dated 27th of
October 2018. By virtue of order dated 29th of October
2018 all construction activities involving excavation,

civil construction (excluding internal finishing/work

where no construction material was used) were
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directed to remain closed in Delhi and other NCR

Districts from 1st to 10th November 2018

e NGT vide order dated 24.07.2019 had again directed
immediate closure of all illegal stone crushers in
Mahender Garh, Haryana who have not complied with

the siting criteria, am_?;mp:mr quality, carrying capacity
and assessment n{ }I"f;'.'.alf;;pact The Tribunal further
directed :nma;mn; Q-E akiﬁ;\tlla h}r m;a}r of prosecution and
recuwzl? 'Ef furﬂp@nﬁntln: relatable to the cost of

restnriﬂﬁn.

I'

» That Mu,flquai E_pr;ii;-:ra:t:ium Eﬁxmﬂram had passed
order d:tted 11t|1 u!‘ October 2019 whereby
cunsl:mcﬁun acl:lﬁ!:y'had"heen prohibited from 11th of
October ﬁ}ﬁrfgtu F1st of December 2019. It was
specifically | mentioned -in the  aforesaid order that
construction activity would be completely stopped

during this period.

22 That from March 2020 till now, there have been several
months where construction work was completely stopped

either due to nationwide lock down or regional restrictions,
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23.

furthermore metro cities like Gurgaon and Delhi suffered
from a major outburst of COVID cases and deaths in such a
number which can't be comprehended.

That developers were helpless in these times since they had
no alternative but to wait for the situation to come under
control. That even RERA -hﬂi exrended the time limits for
completion of project x-'tde*nﬂnﬁﬂraﬂun dated 26-05-2020, by
six months. But tha ﬂfuresi’#d was “the period evidencing the
first wave hubﬂ;a rela:qgtinél.ifn rpstriﬁt}urns were seen at fag
end of year E'ﬂﬂmhuwev:_r soon thereafter sur country saw a
more dangeqﬁﬁ; variant of COVID from the month of March
2021 and only, ;:ﬂrsleﬁl}rf restrictions ha:-'fg been lifted by the
government. That wh_tjha: oftthis _consumed more than 11
months wherein 2/3rd time there could be no construction
and rest of tlhe ﬂma-Muﬂinn progressed at very slow
pace to several restrictions -impused by state government on

movement and number of persons allowed etc.

24, That it is the admitted fact that the builder buyer agreement

was executed between the parties on 04-04-2014. However,

certain extremely important facts were concealed by the
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El

complainant while drafting the present complaint. That the

complainant has intentionally provided details of payments
only but concealed the facts whether the payments were
made on time or not. It is submitted that material, labour and
other requirements does not comes for free and if allottees
wishes to get the possession-on time than it is their legal duty

to pay on time, since ﬁ}ﬁﬁﬁ;f-mﬂney it is not possible to
. .: ._,_.-__.._."1
SN

construct on l:ime o« T

Ilf'||| "|I

jurisdiction of :h&ﬂutlw:ﬁl;g

25, The authurt;:,r ‘observed that it has tel*rfturial as well as

26.

subject matter | juljisdiﬂticm to adjudicate the present
complaint for the reasons giﬁan below.

E. 1 TarrltudaL]uristlicﬂpn
As per notification no. uﬂgzm 1TCP. dated 14.12.2017

issued by Town and Country’ Planning Department, the
rurisdiction of F.eal Estate Regulatory. Authority, Gurugram
shall be entire Gurugram District for all purpose with offices
situated in Gurugram. In the present case, the project in
question is situated within the planning area of Gurugram
District. Therefore, this authority has complete territorial

jurisdiction to deal with the present complaint.
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E.1l Subject matter jurisdiction

27. Section 11(4)(a) of the Act, 2016 provides that the promoter
shall be responsible to the allottees as per agreement for sale.

Section 11(4])(a) is reproduced as hereunder:

Section 11(4)(a)

Be responsibie for all obligations, responsibilities and
funictions under the provisions of this Act or the rules
and regulations made thereuntler or to the allottees as
per the agreement.ﬁ ale, or to the association of
allottees, as the casg nid y by till the conveyance of all
the apartments, ploes'or buildings, as the case may be, to
the allottees, or the cbﬁmm ﬂrﬂs’ ta the association of
allottees opthe mwm as'the case miy be;
The pm;ds{n:n of assured rem];nr!s]ﬁr;ﬁ of the builder
buyfrs, gement, Wpﬁ" clause, 15 ‘of the BBA
dated.,. o Accordingly, the pr.ﬂmt.rr:a-l";u responsible for
all nbﬁg_gﬂnns;mspmnb:ﬁ:m and functions including
payment. of assured returns as-provided in Builder
Buyer ﬂgmqmmz,

Section 3+hmﬁanmmeaumudh
34(f) of the Agéwdqm ﬁﬂurﬂ' compliance of the

obligations cast upon- oters, the allottees and

the real-estate agents-under this At and the rules and
regu!nﬁﬂmmmi&mgaﬁhd e B
28. So, in view ut" the pr-::ﬂ.rismns of the A::t quutr:l:l above, the

authority has mmplete jurisdiction to decide the complaint
regarding non-compliance of obligations by the promoter
leaving aside compensation which is to be decided by the

adjudicating officer if pursued by the complainant at a later

stage.
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F. Findings on the objections raised by the respondent,

F.l Objection regarding delay due to force majeure.

25. The respondent-promoter raised the contention that the
construction of the project was delayed due to force
majeure conditions such as national lockdown, shortage of
labour due to covid 19 pandemic, stoppage of construction
due to various orders .':ll'-ldl d;r;-::tiuns passed by hon'ble NGT,

RO
New Delhi, Environment Puilutmn (Control and Prevention)

Authority, Hatlnﬁah Eaplte;l- Regh::n Delhi, Haryana State
Pollution Control Board, Panchkula and various other
authorities from time to time but all the pleas advanced in
this regard are._; devoid of merit. The flat buyer's agreement

was executed between the parties on 04.04.2014, as per the

possession clause ﬂ-f the agreement the possession of the said

=

AR
unit was to be delivered within 4 }l'ears frﬂm the date of start

of construction or execution of this agreement whichever is
later. The due date of possession is calculated from date of
start of construction as it is later than the date of execution of
agreement ie, 16102014, which comes out 1o be

16.10.2018. The authority is of the view that the events
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taking place do not have any impact on the project being
developed by the respondent. Thus, the promoter respondent
cannot be given any leniency on based of aforesaid reasons
and it is well settled principle that a person cannot take
benefit of his own wrongs.

F. II. Objection regarding Timely pa‘_l_jfllfqﬂ_l_!ts:

26. The respondent has a l,:_tﬂat the complainant having

"L..h AL
breached the terms’ ancls r:amilnnm of the agreement and

i,__.

contract by Igﬁ{;ultl’ng mﬁkm-rg. timaljr payments. The
authority is uf ‘view that the respondent cannot take
advantage of ’ﬁﬁnhﬁctﬁn of t[tneﬁ' payments being himself
at wrong ﬁrsrly hy..‘ s;ill nul.' dbtaiming the occupation
certificate and offering tha: pﬂ-ﬂsﬁ&sﬁf&n of the unit despite
being delay of 3 _',.'Ears 04'menths, 20 d‘a}rs Therefore, the
respondent ItﬁElf t‘a,ﬁédl t; ;nﬁptete its. contractual and
statutory nb}igatiuns. Murenver, there is no document on file

to support the contentions of the respondent regarding delay

in timely payments.

G. Findings on the relief sought by the complainant.
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Relief sought by the complainant: The complainant had

sought following relief(s):

(i) Direct the respondent to handover the physical
possession of the apartment at the prescribed rate of
interest and after receiving all the required
permissions and approvals from the competent

authorities.
28. In the present complaint, lﬁ;ﬁ;ﬁgmplainant intend to continue

with the project and is & kin _{*";::ielajr possession charges as

g LT \
provided undar_ the proviso to. section. 18(1) of the Act. Sec.
18(1) proviso reads as under.

“Section IE; Return nfﬂmgimi and m@ﬁmﬂﬂm

ia(1). if :hdframﬁar {?ur_'m compiete o s unable to give
possession.ofanapartment, plot, or building: —
Pravided- thgk, where an” allogtee 'does not intend o
withdraw from,_the pw}!r.'; he shall be paid, by the
promoter, interest for every menth of defay, Gl the
handing over of the possessioh, 8t such rate as may be
preseribed.” TAY

27.Clause 3 of the flat buyer's agreement provides the time
period of handing over possession and the same Is

reproduced below:

"lause 3.1- That the developer shall, under
normal conditions subject to the force majeure,
complete construction of tower/ building In
which the said flat is to be located with 4 years
of the start of construction or execution of this
agreement whichever is later, as per the said
plans and specifications seen and accepted by the
Flat Allottee (with additional foors for
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residential units |f permissible) with such
additions, deletions, alterations, modifications in
the layout, tower plans, change in nu mber,
dimensions, height, size, area or change of entire
scheme the developer may consider necessary or
may be required by any competent authority to
be made in them or any of them. To implement ail
or any of these changes, supplementary sale
deed/agreement. If necessary, will be got
executed and registered by developer which the
flat allottee undertakes to execute. If as a result of
the above alteration etc, there is either reduction
or increase in the superarea of the said flat or its
location, no daim,, ; por otherwise will be
raised or ac:epte;l pRCEP -.thnt the original agreed
rate per sq. mtr.f8q. ft amd other charges will be

i
i f‘ﬁ area ie, at the same

applicable %A'HE
rate at wha‘ﬁ aﬁﬂfﬁt wag registered /booked
or as/the’ per ‘w dedide and as

o -;,e of ?g:_' mi“-nrfrmaﬁu in the
supqr jn;a the loper, shall I?E liable to be

ﬁﬂlﬂ'u&l:hnut any interest anly the E‘ktra hasic
pr[mm& other pro. rate charges, recavered or
shall (be entitled recover the-additignal basic
price and. other pmpnrt[unah- charges without
any fhtErq;!:L ag thu: case may be. Jf far any reason,
the dﬁ‘uﬂ'npﬂ*—'ls Aot in pﬂsiﬁﬁﬁ to allot the said
flat appl.lad" T, ~the dﬁvel.gpqr at its sole
discretion, “shall ‘cofisider for” any alternative
property or refiirid-the-amount deposited with
sim tgtereqt 0% per annum,

28. The authuﬂrgh% gone | ﬂ#*nussaq;mn clause of the

agreement. ._ﬂt;t'.bb -i}iii;ﬁt. Iljt 15__&.1'&13._1_1:21:0 comment on the
pre-set possession clause of the agreement wherein the
possession has been subjected to all kinds of terms and
conditions of this agreement and the complainant not being
in default under any provisions of this agreements and in

compliance with all  provisions, formalities and
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28

documentation as prescribed by the promoter. The drafting
of this clause and incorporation of such conditions are not
only vague and uncertain but so heavily loaded in favour of
the promoter and against the allottee that even a single

default by the allottee in fulfilling formalities and

documentations etc. as prescribed by the promoter may

=} J
g bR

make the possession 1 glevant for the purpose of

i
allottee and the -:q_maﬂtmﬁnt date for handing over

il_l.. J.i ...1"_ .l

possession ]usﬁ; 1&115‘&4:111@,,

The huyers a&rﬂamﬂnt is a ptvc.'rtal legal document which
should Ensﬂr‘%’ that the rights and 1ghﬂtl:|es of both
buildersfprumuhé‘gswanﬁ buyeriﬁhllpttﬂ are protected
candidly. The apartmﬂntlhﬂyﬁ‘-s agreement lays down the
terms that gu%!e{r ﬂiﬁ__salr'{g {f %l’{érﬁntk‘mdﬁ of properties like
residentials, ;ﬂramarpiia.lﬁ E_:I:;.-lhe;."#élill the buyer and builder.
It is in the interest of both the parties to have a well-drafted
apartment buyer's agreement which would thereby protect
the rights of both the builder and buyer in the unfortunate

event of a dispute that may arise. It should be drafted in the

simple and unambiguous language which may be understood
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30.

by a common man with an ordinary educational background,
It should contain a provision with regard to stipulated time of
delivery of possession of the apartment, plot or building, as
the case may be and the right of the buyer fallottee in case of
delay in possession of the unit. In pre-RERA period It was a
general practice zumu:ﬂ'-gi ---l;bE promoters/developers to
invariably draft the ateigwls." ﬁf the apartment buyer's
agreement in a~ maf:;;r ﬁthat benefited only the
prumutersfdeyelﬂb:rs Itt' *l:\hﬁd arhlt;any, unilateral, and
unclear -::Iquhzsr that either- blatantly favoured the
prumntersfﬂfg;lpgm{h or gave them the benefit of doubt
because of ﬂle{ut_'a_l_jaﬁ_seﬂce.bf clarity over the matter.

Admissibility of dehy_:puﬁesihn charges at prescribed
rate of in?antst ﬂTﬁb :‘E[ﬁ;nﬁlﬁﬂﬂﬂt §s seeking delay
possession charges, rproviso-to section 18 provides that
where an allottee does not intend to withdraw from the
project, he shall be paid, by the promoter, interest for every
month of delay, till the handing over of possession, at such

rate as may be prescribed and it has been prescribed under

rule 15 of the rules. Rule 15 has been reproduced as under:
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5.

23,

Rule 15, Prescribed rate of interest- [Proviso (o
section 12, section 18 and sub-section (4) and
subsection (7] of section 19]

(1)  For the purpose of proviso to section 12; section
18 and sub-sections {4) and (7) of section I9, the
“interest at the rate prescribed” shall be the State Bank
of India highest marginal cost of lending rate +2%.
Provided that in case the State Bank of India marginal
cost of lending rate (MCLR) is not in use, it vhall be
replaced by such benchmark lending rates which the
State Bank of India may fix from time to time for lending

to the general public.
The legislature in its wisdom in the subordinate legislation

J Vs N

under the provision of r}ﬁ’ﬁ’f the rules, has determingd

the prescribed 5&5@,.1;-[_:1;11%&5;,;"[}:& rate of interest so
J | ._'_"..__1.':.\,-. U A e 1
r e ; L - |. '} 1
determined by the legislature, is reasonable and if the said
rule is followed to award-the interest, it will ensure uniform

il |

practice in all ﬂresgasas

Consequently, aapwJME,MeEmte Bank of India ie,
https://sbi.co.in, the"ﬁi}a:fz_gf:;;%i;éf-qf lending rate (in short,
MCLR) as un-‘-ﬂﬁi:e ie;[]&ﬁﬁihﬂﬂ 15‘?33% Accordingly, the
prescribed rate-of interest will be ﬁlﬁlﬂgiﬂé! cost of lending

rate +2% i.e., 9.30% per annum.

The definition of term ‘interest’ as defined under section
2(za) of the Act provides that the rate of interest chargeable
from the allottees by the promoter, in case of default, shall be

equal to the rate of interest which the promoter shall be
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35.
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o

liable to pay the allottees, in case of default. The relevant
section is reproduced below:

“fza) “interest" means the rates of interest payable by
the promoter or the allottes, as the case may be.
Explanation. —For the purpose of this clause—

{i) the rate of interest chargeable from the allottee by the
promoter, in case of default shall be equal to the rate of
interest which the promoter shall be liable to pay the
aliottes, in case of default;

(if]  the interest payable by the promoter Lo the allottee shail
be from the date thé promoter received the amount or
any part thereof J:EH__'_ g '.j;i_'i‘fam punt or part thereaf
and interest :hsm%nded. and the interest
payable by the allg a¢ fo -amoter sh all be fram the
date the allotted defuultsin payment to the promater till
the date it i§ paid,” SRS SR s N

Therefore, inferest’ on {!1& ﬁﬁ'&y ‘payments from the

cnmpiainant; shall be charged at thlné. prescribed rate e,
9.30% p.a. b}'ﬁé:rgaﬁuﬁ_deﬁ_tj;@tntﬁutgr which is the same as
is being granted to the romplaimant in case of delay

pnssfessiﬂnchargeé. ™~ TLE

g &

On consideration of the Gircumstaices, the evidence and

other rﬂmrqf-an;d. suhmmsmns ﬁa{ie by the parties, the
authority is ﬁﬂﬁﬂe;l t-ll'tat tllh.f:' reépundanflls.in contravention
of the section 11{4)(a) of the Act by not handing over
possession by the due date as per the agreement. It is a

matter of fact that flat buyer's agreement executed between

the parties on 04.04.2014, the possession of the booked unit
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was to be delivered within a period of 4 years of the start af

construction or execution of this agreement, whichever is
later. The due date of possession is calculated from date of
start of construction as it is later than date of execution of
agreement le, 16102014, which comes out to be

16.10.2018.

anc -ﬁﬂf .me mandate contained in
section 11(4) (a) r&aﬂ wlr:i;pu:i;:dsu*m section 18(1) of the Act
on the part ﬁf I:hé re&pﬂndeat is ﬂﬂtablished As such
cﬂmplainant;ﬂi“é _efntitied l_:ﬂ igla}mc"i puwﬂnn charges at the
prescribed rnt&n‘f lntereﬂl: 1., 9.30% p.a, for every maonth of
delay on the :ﬂnﬁlmr paid h:.f ,,ﬂu: ‘complainant to the
respondent from the. due dﬂmwf‘:pa'ssessmn je, 16.10.2018
till the offer ﬁf gussassxgnmf?the s-ui;qe::t ﬂat after obtaining
occupation c&rﬂﬂcatﬂ from thﬁ-fﬁl’l]pﬂtE']]t authority plus twa
months or handing over of possession whichever is earlier as
per the provisions of section 18(1) of the Act read with rule

15 of the rules.

Directions of the authority
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37. Hence, the authority hereby passes this order and issues the

following directions under section 37 of the Act to ensure

compliance of obligations cast upon the promoter as per the

function entrusted to the authority under section 34(f):

il.

iii.

The respondent is directed to pay interest at the

prescribed rate ::lf&ﬁ[;.‘rﬁﬁ p.a. for every month of delay
SR

I‘T"" £ '- 3
from the due dal&glf@;aségssmn e, 16.10.2018 till the

e Ed -u.l}.-n )

offer of pnasesﬁnﬂ )a_»['ﬂt}e Sﬂh}ﬁCl flat after obtaining
.|"" ‘-'\-...I :n’ .:r " T"-
uc::upaghg -;Ertlﬁ@:ta—fmm the htnmpetent authority

plus Mp months. or handing over of possession
whlchwiqearkier. |

The res;nndent Is directed Itn. pay arrears of interest
accrued within 90 da:-.rs fr-::rn the date of order and
thereafjr:erﬁn}__uﬁfhig pa)rf:??nt of mterest to be paid till
date of handing over of possessian shall be paid on or
before m; iﬁm of Eél;h suu;ceedlng month.

The complainant is also directed to pay the outstanding

dues, if any.

Pape 25026



HARERA
&5 CURUGRAM [ complaint No. 475 of 2022

iv. The respondent shall not charge anything from the

complainant which is ot part of the builder buyer

agreement.

38. Complaint stands disposed of.

39, File be consigned to registry.

Vi—t—" Bl CRanw "

(Vijay Kumar Goyal) ' (Dr.KK Khandeiwal)
Member v b Chairman
1y -
F o) .lil :- i-,

F sl T '1'|.. 4

Haryana Rqﬁ_ﬁﬁmm Eé’guhrlﬁr}' Authority, Gurugram
Dated: 08.03.2022
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